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ANSWER:  Not on the date in question, but I will be produced photos of my injury.

23.  Pursuant to Supreme Court Rule 213(f), furnish the identity and addresses of witnesses who
- will testify at trial and the following information:

(@)  Foreach lay witness, identify the subjects on which the witness will testify.
(b)  For eachindependent expert witness, identify the subjects on which the witness will
testify and the opinions the party expects to elicit,
(c)  Foreach controlled expett witness, identify:
(i)  the subject matter on which the witness will testify;
(if)  the conclusions and opinions of the witness and the bases therefor;
(iil)  the qualifications of the witness; and
(iv)  any reports prepared by the witniess about the case.

ANSWER: PLAINTIFF’S RESPONSE TO 213 INTERROGATORIES

Plaintiff will testify to all miatters coneerning the circumstances of the accident and injury
including, but not limited to, all matters set forth in any discovery responses, affidavit,
statements and/or deposition testimony, and to those matters and opinions naturally
flowing from their personal knowledge and involvement in this matter; and will testify to
matters including, but not limited to the following: date, time and loeation of accident,
observations at the accident scene, weather, defendant’s negligence in X; continuing
medical care to date; medical expense us set forth in updated Medical Expense Reports,;
Ppayment of bills; lack of prior related symptoms, treatment; need for past and future
treatment including, if applicable; pain and suffering and disability; lost time at work,
including rate of pay, time lost, income and benefits lost; ongoing treatment during
pending case including recent ¢xam by treating physician(s); all other foundational
requirements for admitting photos and medical bills into evidence.

Barabara Dulhberg, s/a/a to testify to the pain and disability expetienced by the Plaintiff
due to injurles suffered in the accident and the lack of prior symptoms or disability,
inability to work, hours and wage history and loss of income from work asa result.

Defendants, each of them, will be called as an adverse witness pursuant to Section 2-1102
of the Illinois Code of Civil Procedure, to-testify to matters involving the accident.

All witnesses identified by Defendant and/or deposed, on matters so identified or testified
to.

Court Reporters present during evidence and/or discovery depositions of those parties and
witnesses now or in the future deposed in this or any similar cause to testify to the
accuracy of the transcripts and testimony stated therein by each witness including exhibits
marked and testified to during the deposition.
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All other independent witnesses disclosed by answer to previous interrogatory will testify
to those matters and opinions naturally flowing from their personal knowledge and
involvement in this matter and those matters specifically disclosed and or to be diselosed
in the future.

Drs. Marcus Talerico (Mid America Hand to Shoulder) and Karen Levin/Mitchell
Grobman. (Associated Neurology), Biofora/Sagerman (Hand Surgery Associates), ate
intended to be called as opinion witness(es) to testify to the care and treatment of the
Plaintiff to the extent allowed under Rule 213 and to all matters expressly and/ox
impliedly set forth in the patient’s chart including matters flowing therefrom, including,
but not limited to, history, exarm, diagnostics/findings, exam/findings, diagnosis,
treatmeiit, physical therapy, medication, follow-up and continuing treatment through to
trial; the nature and extent of injuries sustained by Plainitiff as set forth above and in
deposition including injuries, and that such injuries were caused/aggravated by the
underlying traumay; that the treatment for such injuries was/is reasonable and medically
necessary and causally related to undetlying aceident, and any other opinions or matters
set forth or described in the patients medical file or hospital chart, in addition to any
matters and/or opinions naturally flowing from the witnesses wotk or personal kniowledge
and involvement in this matter, in addition to testimony and opinions on the following
issues:

. Plaintiff suffered and is-diagnosed as having the above injurievs,. not limited to:
traumatic injury to right arm including numbness, neuropathy, scarring, and
branch nerve involvemint;

’ Plaintiff’s injury is consistent with mechanism of injury/history;

. Plaintiff’s injury was caused/aggravated by the underlying accident based upon
history and findings and experience;

. Plaintiff’s injury is confirmed through exam and diagnostics;

. Plaintiff will require ongoing and continual treatment for the in;jury(s),

. Plaintiffs conservative treatment did not resolve symptoms, reqmrmg surgery and
chroni¢ paing;

. Plaintiff’s symptoms and disability are permanent;

. Review and interpxetation of all diagnosties;

¢ Plaintiff may require surgery to correct the condition(s);

. Plaintiff’'s surgery and costs is medically necessitated and causally related to the
accident;

. Plaintiff’s symptoms are disabling from activities;

. Plaintiffs i mJury is pain producing;

. Plaintiff’s injury limits-and will limit in the future Plaintiff’s activity at home and
at work;

J Plaintiff’s injury disabled himv/her from work for-a period of time causing a loss in
income;

. The charges or expense for the medical treatment received from each and every

treater or facility referenced by Plaintiff in deposition or by Medical Expense
Report was/is eustomary, reasongble, and medically necessary and due to the auto
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accident based upon his/her expertise and experience and knowledge of the
billing/charges for the sams or similar treatment;

. Plaintiff is susceptible to re-injury in the futare due to injuty sustained in case,
requiring future care and treatinent, surgery and expense;

. Plaintiff will require future medical treatment and care and expense due to injury,
estimate of $10,000 annually;

. That Doctors’ practice involves treating patients with similar injuries under
similar settings and causes;

. The witnesses’ report(s) ate contained in medical recotds produced in dlscovery,

. This witnesses opinions are based upon the witnesses expertise, experience,

education, treatmerit of same and similar injuries, teview of history, records of all
treating physicians and care providers, fi Ims/reports, and exam: - all which is
customary for the witness to rely upon in his/her practice,

. Foundatioral matters for putposes of admission of medical records into evidence;
. The testimony is also based upon a recent exam conducted before arbitration
and/or trial.

Plaintiff expressly reserves the right to withdraw and/or not to call any 213 witnesses
heretofore disclosed (of fewer than those disclosed) depending on counsel’s legal
determination at the time of trial and his judgment on the nesessity of such testimony
given the issues and eviderice to be presented at the time of frial.

The accounts/financial services/billing representatives (any or each of them) from each of
the facilities wheteat the Plaintiff treated, as set forth in his discovery and deposition and
Medical Bxpense Report(s) produced in discovery, including {  } will each and
themselves testify that based upon their expetience and customs and pracuces and the
practices of their internal office and those on their behalf, in their opinion the charges
pertaining to Plaintiff’s medical treatment in this case, as outlined in the Medical Expense
Repott, ate reasonable and customary in the industry within the area. No one individual
has been identified by the facility to testify, but if the defénse wants to depose a specific
individual before the evidence deposition of the representative is taken, Plaintiff will then
designate a person for this purpose, otherwise the evidence deposition notice may simply
designate the “tepresentative with knowledge of the ¢ustomary charges for such
treatment” at each facility.

The records keepers from each of the facilities whereat the Plaintiff treated, as set forth in
his/her discovery tesponses and deposition and Medical Expense Report provided
throughout the course of this case, will each themselves testify to all foundational matters
and requirements for admission of such records into evidence, including testimony as to
the custody of the records kept in the ordinary course of business, and history provided by
the patient and reliance upon such in the treatthent or care of the plaintiff.

Plaintiff reserves the right to update these disclosutes in the future in accordance with the
order of the court, to add or delete witnesses as may be appropriate and in accordance
with the cour’s orderand reserves the right not to calla witness above as may be
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approptiate at trial.

LBANS FAST, Attorney for PIainift

LAW OFFICES OF THOMAS J. POPOVICH
3416 West Elm Street

McHenry, IL 60050

815-344-3797 ,

Attorney Registration No. 06203684
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Verification by Certification

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Frocedure, the undersigned certifies that the statements set forth in this instrument are
true and correct, except as to matters therein stated to be on information and belief and as
to such matters the undersigned certifies as aforesaid that he verily believes the same to be
true,

Y

PAUL DULBERG

7

D 2o
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IN THE CIRCUIT COURT FOR THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
- VS, No. 12LA178
DAVID GAGNON, Individually, and as
Agent of CAROLINE McGUIRE and BILL

McGUIRE and CAROLINE McGUIRE
and BILL McGUIRE, Individually,

N N N Nt Nt Nt Nt N Nt N N’ g

Defendants.

PLAINTIFF’S INTERROGATORIES TO
DEFENDANTS, BILL McGUIRE AND CAROLINE McGUIRE

NOW COMES the Plaintiff, PAUL DULBERG, by and through his attorneys, LAW

OFFICES OF THOMAS J. POPOVICH, P.C., and pursuant to Illinois Supreme Court Rule 213,
propounds the following interrogatories to Defendants, to be answered under oath, including full
information known to you, your agents, and attorneys within 28 days of service:

In construing these Interrogatories: | “

1. If any discovery request cannot be answered in full after exercising due diligence to
secure the information to do so, please so state and answer the request to the extent possible, specify
an inability to answer the remainder of any such request and state whatever information or
knowledge is presently available to you concerning the unanswered portion of said request.

2. All objections or answers to these Interrogatories that fail or refuse to respond to any

Interrogatory on the ground of any claim of privilege of for any other reason shall:

a. State the nature of the claim or other ground of objection;

b. State all facts relied upon in support of the claim of privilege or other ground of
objection;

C. Identify all documents related to the claim of privilege or other ground of objection;
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d. Identify all persons having knowledge of any facts related to the claim of privilege
or other ground of objection; and

e. Identify all events, transactions, or occurrences related to the claim of privilege or
other ground of objection.

State the full name of the defendant(s) answering, as well as your current residence
address, date of birth, marital status, and social security number, and, if different, give the -
full name, as well as the current residence address, date of birth, marital status, and social
security number of the individual(s) signing these Answers.

State the full name and current residence address of each person who witnessed or claims
to have witnessed the accident to the Plaintiff on the premises as described in the .
complaint. -

State the full name and current residence address of each person who witnessed or claims
to have witnessed the work and/or conditions existing as described in the complaint at the
location of the accident on the date of the accident described.

State the name and address of the person(s) or entity that owned the property premises
whereat the accident occurred as alleged, as of the date in question.

State the name and address of the person(s) or entity that was involved in the work and/or
maintenance of the exterior of the premises as alleged on the date in question.

State the name and address of the person(s) or entity that decided or chose to undertake the
work and/or maintenance of the exterior of the premlses as alleged on the date in question,
including chain saw use and activity.

State the name and address of the person(s) or entity that was to supervise or oversee the
work and/or maintenance at the exterior of the premises as alleged on the date in question
including chain saw use and activity.

State the full name and current residence address of each person, who was present and/or
claims to have been present at the scene immediately before, at the time of, and/or
immediately after said occurrence.

State the name and address of each witness that knows or claims to know the circumstances
of the alleged accident, how it occurred or how the Plaintiff became injured - as alleged
in the complaint.
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10.

11.

12.
13.
14.

15.

16.

With respect to the chain saw that was being operated on the premises at the time of the
alleged injury, state as follows:

a. Who was operating the chain saw at the time of Plaintiff’s alleged injury;

b.  Who owned the chain saw at the time of Plaintiff’s alleged injury:

C. Who requested that the chain saw be used to perform work at the time of Plaintiff’s
injury.

With respect to David Gagnon’s experience in use of a chain saw prior to the date of the

alleged accident, state as follows:

a. How many times had David Gagnon operated the same or similar chain saw prior
to the date of alleged accident;

b. What formal training did David Gagnon received in use or operation of a chain saw
prior to the occurrence alleged;

c. Who, if any, (names and addresses) trained David Gagnon in use or operation of
a chain saw prior to the occurrence;

What was the scope of work or task David Gagnon was engaged in with use of the chain
saw at or about the time of the alleged accident.

Who (names and addresses) requested or chose to engage Gagnon in the “task” of use and
operation of the chain saw at or about the time of the alleged accident.

What instructions or guidance, if any, was given to Gagnon prior to Plaintiff’s alleged
injury/accident with regard to how he was to perform the chain saw work at the premises.

Were you (Defendant) covered under any policy of insurance at the time of the occurrence.
If so, were you named or covered under any policy, or policies, of liability insurance
effective on the date of said occurrence, and: State the name of each such company or
companies, the policy number or numbers, the effective period(s) occurrence, including
umbrella or excess insurance coverage, property damage and medical payment coverage.

Do you have any information:

@ That any plaintiff was, within the 5 years immediately prior to said occurrence,
confined in a hospital and/or clinic, treated by a physician and/or other health
professional, or x-rayed for any reason other than personal injury? If so, state each
plaintiff so involved, the name and address of each such hospital and/or clinic,
physician, technician and/or other health care professional, the approximate date
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17.

18.

19.

20.

21.

of such confinement or service and state the reason for such confinement or
service;

(b)  That any plaintiff has suffered any serious personal injury and/or illness prior to
the date of said occurrence? If so, state each plaintiff so involved, state when,
where and how he or she was injured and/or ill and describe the injuries and/or
iliness suffered;

() Thatany plaintiff has suffered any serious personal injury and/or illness since the
date of said occurrence? If so, state each plaintiff so involved, state when, where
and how he or she was injured and/or ill and describe the injuries and/or illness
suffered;

(@ That any plaintiff has ever filed any other suit for his or her own personal injuries?
if s0, state each plaintiff so involved, state the court, and caption in which filed, the
year filed, the title and docket number of said case.

Were any photographs, movies and/or videotapes taken of the scene of the occurrence or
of the persons involved? If so, state the date or dates on which such photographs, movies
and/or videotapes were taken, the subject thereof, who now has custody of them, the name,
address and occupation and employer of the person taking them.

Have you (or anyone acting on your behalf) had any conversations with any person at any
time with regard to the manner in which the occurrence complained of occurred, or have
you overheard any statements made by any person at any time with regard to the injuries
complained of by plaintiff or the manner in which the occurrence complained of occurred?
If the answer to this Interrogatory is in the affirmative, state the following:

(@) The date or dates of such conversations and/or statements;

(b) The place of such conversations and/or statements;

© All persons present for the conversations and/or statements;

(@  The matters and things stated by the person in the conversations and/or statements;
(e) Whether the conversation was oral, written and/or recorded; and

§§) Who has possession of said statement if written and/or recorded.

Do you know of any statements made by any person relating to the occurrence complained
of by the plaintiff? If so, give the name and address of each such witness, the date of said
statement, and state whether such statement was written and/or oral.

State the name and address of each person having knowledge of Plaintiff’s activities on the
premises PRIOR to the accident in question.

State the name and address of each person having knowledge of Plaintiff’s activities on the
premises AFTER the accident in question.
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22.

23.

24.

25.

26.
27.
28.

29.

30.

Had the Plaintiff ever used or operated a chain saw on the premises or for the Defendant’s
prior to his alleged accident. If so, state the dates and times such occurred.

Pursuant to Illinois Supreme Court Rule 213(f), provide the name and address of each
witness who will testify at trial, and state the subject of each witness' testimony, giving the
following information:

(a) The subject matter on which the opinion witness is expected to testify;

(b)  The conclusions and/or opinions of the opinion witness and the basis therefore,
including reports of said witness, if any;

(¢)  The qualifications of each opinion witness, including a Curriculum Vitae and/or
resume, if any; and

(d  Identify any written reports of the opinion witness regarding this occurrence.

List the names and addresses of all other persons (other than yourself and persons
heretofore listed) who have knowledge of the facts of said occurrence and/or of the injuries
and damages claimed to have resulted therefrom.

Identify any statements, information and/or documents known to you and requested by any
of the foregoing Interrogatories which you claim to be work product or subject to any
common law or statutory privilege, and with respect to each Interrogatory, specify the
legal basis for the claim as required by Supreme Court Rule 201(n).

State the name and address of each person at the premises (although maybe at different
location or not a witness to the incident) described at the time of the occurrence.

Was the Plaintiff struck and injured by the chain saw while in operation on the date and
time alleged. If so, what caused the chain saw to strike the Plaintiff.

Describe what, if any, of the Plaintiff’s conduct caused or contributed to his injury on the
date and time in question.

Did the chain saw malfunction at any time during its use prior to Plaintiff’s alleged injury.

Prior to Plaintiff’s alleged injury, was the subject chain saw operating safely and properly.
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Demand to Supplement: Pursuant to Supreme Court Rule 213(i), the party answering
these interrogatories is hereby requested to seasonably supplement or amend any prior answer or
response whenever new or additional jinformation subsequently becomes known to that party or

the party's attorneys or agents. %/

HANS A. I%S'f, Attorney for Plaintiff

LAW OFFICES OF THOMAS J. POPOVICH, P.C.
3416 West Elm Stireet

McHenry, Illinois 60050

815/344-3797

Attorney ID No.: 06203684

S:\MaimDULBERG, PAUL\DIscovery\Interrogatorles to Defs 6-19-12.wpd

EXHIBIT 151 - Part 5 of 6
Page 1985 of 2460





STATE OFILLINOIS )
y SS
COUNTY OF McHENRY )

being first duly sworn on oath, deposes and states that
he/she is a Defendant in the above-captioned matter; that he/she has read the foregoing document
entitled Answers to Interrogatories; and the answers made therein are true, correct and complete
to the best of his/her knowledge and belief.

Defendant
SUBSCRIBED AND SWORN to
before me this day of
, 2012,
NOTARY PUBLIC
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IN THE CIRCUIT COURT FOR THE TWENTY—SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

Mc!{enry%%%%ly, Hincis
PAUL DULBERG.
E3 12012
Plaintiff, JbL 3
' RATACRINE M REEFE
. No. 12LA 178 Clerk of the Cirsuit Court

DAVID GAGNON, Individually, and as
Agent of CAROLINE McGUIRE and BILL
McGUIRE and CAROLINE McGUIRE
and BILL McGUIRE, Individually,

Defendants.

PLAINTIFE’S MOTION FOR PROTECTIVE ORDER

NOW COME the Plaintiff, PAUL DULBERG, by and through his attorneys, LAW OFFICES
OF THOMAS J. POPOVICH, P.C. and for his Motion for Prétective Order to préserve and protect
the “chain saw™ involved in the underlying occurrence along with all parts and accessories and
manual/paperwork. and states as follows: .

1. This suit arises from injuries suffered by the I:?laim'iff, PAUL DULBERG, on June
28. 2011, when he was negligently struck by a “chain saw” oberated by DAVID GAGNON while
working on behalf and/or at the request of the Defendants; CAROLINE MCGUIRE and BILL
McGUIRE at their premises at 1016 W. Elder Avenue, in the City of McHenry, County of McHenry,
llinois.

2. Plaintiff’s counsel would like an opportunity to photograph and inspect the subject
“chain saw” and any parts, accessories and manual/paperwork pertaining to the saw and moves that
this court order the “saw and its parts and accessories and paperwork/manual be preserved and

protected without destruction or loss until further order of this court.”
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WHEREFORE, the Plaintiff, PAUL DULBERG, 1'ejspectfully moves this Court to enter a
protective order against the Defendants, their agents, employées, staffand/or representatives and any
others under it’s control, and it’s attorneys, to preserve and i)rotect the chain saw and its parts and
accessories and paperwork/manual, from any destruction, alterjiations, modifications, or other changes
from its condition as presently exists, until further order of the court and to present the saw and its

parts efc within 30 days hereof to the Plaintiff’s counsel for zinspection and photographing.

Respecﬁ};lly Submitted:

y

= "‘,«.“ :y
PRt Ny
Réns-A~ Mast, Attorney for Plaintiff

LAW OFFICES OF THOMAS J. POPOVICH, P.C.
3416 W. Elm Street

McHenry, IL 600350
815/344-3797
ARDC. #06203684

SWaiRDULBERG. PAULWotionsiMotion for Protective Order 7-24-123epd

EXHIBIT 151 - Part 5 of 6
Page 1988 of 2460





IN THE CIRCUIT COURT FOR THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

PAUL DULBERG, )
)
Plaintiff, )
)
Vs. ) No. 12LA 178
)
DAVID GAGNON, Individually, and as )
Agent of CAROLINE McGUIRE and BILL )
McGUIRE and CAROLINE McGUIRE )
and BILL McGUIRE, Individually, ) FlLEm
) _
Defendants. ) 0CT-1 2012
KATHERINE Bf, KEER:
PLAINTIFF’S REPLY TO DEFENDANT, MEHENIY CTY. CiR. CLx.

DAVID GAGNON’S AFFIRMATIVE DEFENSE

NOW COMES, the Plaintiff, PAUL DULBERG, by and through his attorneys, LAW
OFFICES OF THOMAS 1J. POPOVICH, P.C., and for her reply to Defendant, David Gagnon’s
Affirmative Defense, states as follows:

1. Plaintiff denies each and every allegation contained in the affirmative defense of
Defendant, David Gagnon.

WHEREFORE, the Plaintiff, PAUL DULBERG, moves for judgment in his favor and against

the Defendant, David Gagnon plus costs. ,

HansZ& Mﬁ%’ﬂ Attorney for Plaintiff

LAW OFFICES OF THOMAS J. POPOVICH, P.C.
3416 West Elm Street

McHenry, Illinois 60050

(815) 344-3797

Attorney No. 6203684

S:WMainDULBERG. PAULDocuments\Reply ta AT Defenses of Del Gugnon 9-27-12.apd
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IN'THE CIRCUIT COURT FOR THE TWENTY- SECOND J UDICIA CIRg]
McHENRY COUNTY, ILLINOIS ;

PAUL DULBERG,
Plaintiff, FHL gy
FEB - g
vs. No. 12LA 178 Kamve 20?3
iy SR e s

DAVID GAGNON, Individually, and as
Agent of CAROLINE McGUIRE and BILL
McGUIRE and CAROLINE McGUIRE
and BILL McGUIRE, Individually,

Defendants.

vvvvvvvvvvvv

PLAINTIFF’S REPLY TO DEFENDANTS, BILL AND CAROLYN
MCGUIRE’S AFFIRMATIVE DEFENSE IN THEIR AMENDED ANSWER

NOW COMES, the Plaintiff, PAUL DULBERG, by and through his attorneys, LAW
OFFICES OF THOMAS J. POPOVICH, P.C., and for her reply to Defendants, Bill and Carolyn
McGuire’s Affirmative Defense in their Amended Answer, states as follows:

1. Plaintiff denies each and every allegation contained in the affirmative defense of

Defendants, Bill and Carolyn McGuire,
WHEREFORE, the Plaintiff, PAUL DULBERG, moves for judgment in his favor and against

the Defendants, Bill and Carolyn McGuire plus costs.

Han§ ﬁMa’st, Attorney for Plaintiff

LAW OFFICES OF THOMAS J. POPOVICH, P.C.
3416 West Elm Street

McHenry, Illinois 60050

(815) 344-3797

Attorney No, 6203684

SWMaimDULBERG, PAULWocumenisWReply (o AT Defeuses of Del MeGuric 2-4+13 wpd
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IN THE CIRCUIT COURT FOR THE TWENTY-SECOND JUDICIAL CIRCUIT
MCcHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
vs. No. 12LA 178
DAVID GAGNON, Individually, and as
Agent of CAROLINE McGUIRE and BILL

McGUIRE and CAROLINE McGUIRE
and BILL McGUIRE, Individually,

vvvv\-«vvvvvvv

Defendants.

PLAINTIFF'S REQUEST FOR PRODUCTION TO

DEFENDANTS, BILL, McGUIRE AND CAROLINE McGUIRE
M

NOW COMES the Plaintiff, PAUL DULBERG, by and through his attorneys, LAW

OFFICES OF THOMAS J. POPOVICH, P.C., pursuant to Illinois Supreme Court Rule 201(b) and

214, and requests the production of the following documents within 28 days of service:

Definition: The word "document" as used in the following requests shall be defined as defined in

Supreme Court Rule 201 (b)(1).

1. All statements (oral, written, or transcribed, signed or unsigned) by parties to this

action given to some person or entity other than their attorney or insurer.

2. All statements (oral, written, or transcribed, signed or unsigned) from any person
who:
a) Witnessed or claims to have witnessed the occurrence specified in the
Plaintiff's Complaint;
b) Was present at the scene of the occurrence;
c) Has or claims to have knowledge of any of the facts of the occurrence

specified in the Plaintiff's Complaint;

d) Has or claims to have knowledge of the condition of the Plaintiff; or

e) Has or claims to have knowledge of the location specified in the Plaintiff's

Complaint,
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10.

1.
12.

13.

14,

- i
"\';,‘,‘/

All photographs, slides, motion pictures, videotapes, or other photographic
reproductions taken subsequent to the alleged occurrence of the Plaintiff, any
physical objects involved in the occurrence, the scene of the occurrence, and/or the
occurrence itself.

All documents pertaining to the physical or mental condition of the Plaintiff prior
and subsequent to the alleged occurrence including injuries sustained in other
accidents.

Complete, unedited, and unabridged copies of any and all medical reports and
documents pertaining to the Plaintiff, and purporting to diagnose, analyze and/or
otherwise evaluate any and all injuries allegedly sustained by the Plaintiff in the
occurrence specified in the Plaintiff's Complaint,

Complete unedited, and unabridged copies of any and all police, accident or incident
documents and reports, including any supplementary or reconstruction reports
prepared in conjunction with the occurrence set forth in the Plaintiff's Complaint.

All documents, articles, papers and textbooks you intend to use during the trial of
this cause.

All rules, regulations, bylaws, guidelines of any public authority, inspecting or
reviewing authority or other private body, which you intend to use during the trial
of this cause.

All reports or documents which may contain the opinions, theories, conclusions, or
estimates regarding the condition of the Plaintiff existing both prior to and
subsequent to the incident in question or the matters in question,

All reports or documents which may contain the opinions, theories, conclusions, or
estimates regarding the occurrence in question.

A certified copy of all liability insurance policies and declaration pages that covered
the Defendant for the acts or omissions, as alleged in the Plaintiffs Complaint
including the policies of members of the Defendant’s household.

Each and every document, record, report, writing memorandum, physical object and
the like revealed or referenced in this Defendant's Answers to Supreme Court Rule
213.

All maintenance or inspection schedules, records, logs, notes, charts, calenders, or
other tangible evidence concerning the maintenance or inspection of the exterior of
the premises described in the complaint including dates, locations, employees, and
nature of such work.

All maintenance or inspection schedules, records, logs, notes, charts, calenders, or
other tangible evidence concerning the maintenance or work described in the
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complaint on the premises including dates, locations, employees, and nature of such
work.

15.  All incident reports, investigation or other tangible evidence concerning the accident
alleged, witnesses etc.

16.  Preserve and maintain the chain saw and any other instrumentalities of the accident
Or scene.

17.  Any written invoices, payments or writings concerning hiring, retaining for use f
David Gagnon for work at the premises.

Defendant is requested to preserve and protect the stairs at the premises described in the -
complaint from alteration, modification or destruction until further order of the court.

If any of the documents requested are in existence, but not in the possession, custody or
control of a party, please indicate the names and addresses of the persons or firms in whose
possession custody or control they presently reside.

If any document(s) requested are no longer in existence, please state whether such document:
(a) is missing or lost, (b) has been destroyed, (c) has been transferred voluntarily or involuntarily
to others, or (d) has been otherwise disposed of, and in each instance explain the circumstances
surrounding the reason for and manner of such disposition and state the date or approximate date
thereof.

If any document called for in this request has been destroyed intentionally at any time during
the past ten years, such document should be identified and the reasons and date of its destruction
noted.

Pursuant to Supreme Court Rule 201(n), if any documents called for in this request are not
produced because of claim of common law or statutory privilege, please state the exact privilege
being claimed together with the nature of the withheld information.

It is further requested that the parties in compliance with this request for production shall
furnish an affidavit stating whether the production is com}ﬂ in accordance with this request.

HANS A. MAST, Attorney for Plaintiff

LAW OFFICES OF THOMAS J. POPOVICH
3416 West Elm Street

McHenry, IL 60050

815-344-3797 Attorney No. 6203684

S\Maim\DULBERG, PAUL\Discovery\Request for Prad to Def 6-19-12.wpd
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IN THE CIRCUIT COURT FOR THE TWENTY-SECOND JUDICIAL CIRCUIT

McHENRY COUNTY, ILLINOIS

PAUL DULBERG, )
)

Plaintiff, )

)

Vs, ) No. 12LA 178

)

DAVID GAGNON, Individually, and as )
Agent of CAROLINE McGUIRE and BILL )
McGUIRE and CAROLINE McGUIRE )
and BILL McGUIRE, Individually, )
)

Defendants. )

PLAINTIFF’S RULE 237(b) NOTICE TO PRODUCE AT TRIAL AND/OR
ARBITRATION TO DEFENDANTS, BILL McGUIRE AND CAROLINE McGUIRE

NOW COMES the Plaintiff, PAUL DULBERG, by and through his attorneys, LAW
OFFICES OF THOMAS J. POPOVICH, P.C., and pursuant to Supreme Court Rule 237(b), demands
the production of the following at the commencement of trial and/or arbitration:

1. Defendant, BILL McGUIRE, to be called as an adverse witness under the applicable

rules. -
2. Defendant, CAROLINE McGUIRE, to be called as an adverse witness under the
applicable rules.
3. Any and all documents previously requested pursuant to Supreme Court Rule 214,
! -

o~

HANS A.‘TVL?(ST‘, Attorney for the Plaintiff

LAW OFFICES OF THOMAS J. POPOVICH, P.C.
3416 West Elm Street

McHenry, IL, 60050

815-344-3797

Attorney No. 6203684

BERG, PAUL\Di: 237 Notico 10 Defs 6-19-12.wpd
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IN THE CIRCUIT COURT OF THE TWENTY SECOND JUDICIAL CIRCUIT

PAUL DULBERG,

V.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C. and HANS MAST,

THE UNITED STATES OF AMERICA

McHENRY COUNTY, ILLINOIS

Plaintiff, Case No.: 2017 LA 377

Defendants.

PLAINTIFE’S 213F (1), (2) & (3) INTERROGATORIES TO DEFENDANTS

To:  George Flynn (gflynn@clausen.com)
Clausen Miller, P.C.,
10 South LaSalle Street, 16th Floor
Chicago IL 60603

NOW COMES your Plaintiff, PAUL DULBERG, by and through his attorneys THE
GOOCH FIRM, and for his Supreme Court Rule 213(f) Interrogatories Propounded to the

Defendants, THE LAW OFFICES OF THOMAS J. POPOVICH and HANS MAST, states as

follows:

1. Pursuant to Illinois Supreme Court Rule 213(f)(1), provide the following of each

witness who will testify at Trial as a lay witness:

(@)

(b)
(©)

@)

his or her name, address, telephone number, occupation,
and current employment;

the subject matter of his or her expertise;

his or her educational background, academic qualifications,
employment history, employment experience, and any
other matters which you contend qualify him or her as an
expert;

the identification of any and all statements, reports, letters,
tape  recordings, photographs, memoranda, or
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EXHIBIT 151 - Part 5 of 6
Page 1995 of 2460





©

®
(&)

(h)

®

@

ANSWER:

2, Pursuant to Illinois Supreme Court Rule 213(f)(2), provide the following of each

documentation of any type furnished to or obtained by said
expert or experts;

the substance of all facts and opinions which he or she
could testify, if called as a witness;

the bases and grounds for each such opinion;

the identification of all documents and other tangible
evidence relied upon by the opinion witness as a basis for
his or her opinion;

the contractual agreement for his or her retention in this
case, including the amount of his or her compensation,
whether the compensation has already been paid, and
whether any compensation is contingent on the outcome of
this litigation;

the identification of each book, article, paper, or public
statement by the opinion witness which relates to the
subject matter of his or her expertise; and

the name and document number of each judicial,
administrative or legislative proceeding which he or she has
testified or otherwise (as by deposition or affidavit) given
evidence within the last ten (10) years, plus the name of the
court or other body before which the evidence was given.

witness who will testify at Trial as an independent expert witness:

@)

(b)
©

(d

his or her name, address, telephone number, occupation,
and current employment;

the subject matter of his or her expertise;

his or her educational background, academic qualifications,
employment history, employment experience, and any
other matters which you contend qualify him or her as an
expert;

the identification of any and all statements, reports, letters,
tape  recordings, photographs, memoranda, or
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documentation of any type furnished to or obtained by said
expert or experts;

(e)  the substance of all facts and opinions which he or she
could testify, if called as a witness;

() the bases and grounds for each such opinion;

(g) the identification of all documents and other tangible
evidence relied upon by the opinion witness as a basis for
his or her opinion;

(h)  the contractual agreement for his or her retention in this
case, including the amount of his or her compensation,
whether the compensation has already been paid, and
whether any compensation is contingent on the outcome of
this litigation;

@) the identification of each book, article, paper, or public
statement by the opinion witness which relates to the
subject matter of his or her expertise; and

)] the name and document number of each judicial,
administrative or legislative proceeding which he or she has
testified or otherwise (as by deposition or affidavit) given
evidence within the last ten (10) years, plus the name of the
court or other body before which the evidence was given.

NSWER:

3. Pursuant to Illinois Supreme Court Rule 213(f)(3), provide the following of each

witness who will testify at Trial as a controlled expert witness:

(@)  his or her name, address, telephone number, occupation,
and current employment;

(b) the subject matter of his or her expertise;

(¢)  his or her educational background, academic qualifications,
employment history, employment experience, and any
other matters which you contend qualify him or her as an
expert;

(d)  the identification of any and all statements, reports, letters,
tape  recordings, photographs, memoranda, or
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documentation of any type furnished to or obtained by said
expert or experts;

(e)  the substance of all facts and opinions which he or she
could testify, if called as a witness;

63) the bases and grounds for each such opinion;

(g) the identification of all documents and other tangible
evidence relied upon by the opinion witness as a basis for
his or her opinion;

(h)  the contractual agreement for his or her retention in this
case, including the amount of his or her compensation,
whether the compensation has already been paid, and
whether any compensation is contingent on the outcome of
this litigation;

1) the identification of each book, article, paper, or public
statement by the opinion witness which relates to the
subject matter of his or her expertise; and

G) the name and document number of each judicial,
administrative or legislative proceeding which he or she has
testified or otherwise (as by deposition or affidavit) given
evidence within the last ten (10) years, plus the name of the
court or other body before which the evidence was given.

ANSWER:
Respectfully submitted by
THE GOOCH FIRM on behalf of Plaintiff,
PAUL DULBERG,
THOMAS W. GOOCH, I
THE GOQOCH FIRM

209 S. Main Street
Wauconda, IL 60084
847-526-0110
gooch@goochfirm.com

office@goochfirm.com
ARDC No. 3123355
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff, Case No.: 2017 LA 377

V.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C. and HANS MAST,

Defendants.

PLAINTIFE’S FIRST SET OF INTERROGATORIES TO DEFENDANTS

To:  George Flynn (gflynn@clausen.com)
Clausen Miller, P.C.
10 South LaSalle Street, 16th Floor
Chicago I1. 60603

NOW COMES Plaintiff, PAUL DULBERG (“DULBERG”) by and through his attorneys
THE GOOCH FIRM, and hereby submits his First Set of Interrogatories pursuant to Illinois
Supreme Court Rule 213 to Defendants, THE LAW OFFICES OF THOMAS J. POPOVICH, P.C.
and HANS MAST (hereafter collectively referred to as “DEFENDANTS”), along with
Instructions and Definitions. Plaintiff requests a written response within twenty-eight (28) days

of service.

DEFINITIONS
The following Definitions are to be considered applicable with respect to each
interrogatory contained herein:

1. “Billings” or “bills” means the monthly bills charged DULBERG at any time
regardless of whether full or partial payments were made.

2. “Billing records” also can mean records of time billed or recorded on behalf of
other clients of THE LAW OFFICE OF THOMAS J, POPOVICH, P.C. and HANS MAST
by any time keeper during the relevant period on days when that time keeper performed tasks
pursuant to the engagement letter for DULBERG.
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3. “Calendar” means the master calendar of THE LAW OFFICE OF THOMAS J.
POPOVICH, P.C. and HANS MAST and all individual calendars of any person involved in the
underlying case during the relevant time period.

4, “Client file” means any documents gathered or received by THE LAW OFFICE
OF THOMAS J. POPOVICH, P.C. and HANS MAST during their representation of
DULBERG in the underlying matter.

5. “Consultant[s]” means and refers to persons, whether retained as experts or as non-
experts, contacted by you or on your behalf to provide information, opinions, and/or review of
materials or tangible things relating or referring to the positions or potential positions taken by you
in preparation of any documents, hearings, or settlement negotiations.

6. “Document[s]” means any written, graphic or recorded matter any object or
tangible thing of every kind of description, or any combination thereof, and without limitation,
whether draft, revision or final; whether original or reproduction; however produced and
reproduced; whether such object, record or communication is written, typewritten, printed by hand
or recorded, and including without limitation, correspondence, contracts, memorandums of
understanding, term sheets, proposals, quotes, notes, memoranda, letters, reports, minutes,
resolutions, summaries, telegrams, publications, invoices, purchase orders, estimations,
accounting records and work papers, accounts, accounts payables, cash flow statements,
commission agreements and commission statements, conferences (including but not limited to
reports and/or summaries thereof), annual or other periodic reports, applications, appointment
books, appraisals, assignments, assignment of beneficial interest, audit reports, calendar entries or
notations, calendars, checks, checkbooks, canceled checks, cards, cartridges, cash flow statements,
cassettes certificates, change orders, charts, release orders, checks, registers, receipts, statements,
financial statements, filings with any government agency (including but not limited to federal,
state, local or foreign governments) inventories, investigations and summaries of investigations,
periodicals, photographs, slides or negatives, photographs and negatives, pictures ot other matter
which is able to be seen or read without mechanical or electrical assistance, plans, plates,
pleadings, policies, press releases, proformas, programs, projections, promissory notes,
promotional literature and materials, proof, proof of claims, records, records of meetings
(including but not limited to notes, reports and summaties of conferences or interviews, whether
formal or informal), recordings or transcriptions (including but n limited to notes, reports, and
summaries of conferences or interviews, whether formal or informal), communiques, contracts,
agreement, amendment, addendums, modifications and cancellations to contracts, recordings,
transeriptions of recordings, inspection reports, videotapes, audiotapes, e-mails, facsimiles,
diaries, schedules, files, file folders, original or preliminary notes, outlines, papers, personal
records, loan documents, manuals or excerpts therefrom, retainer agreements, statements of
income and expense, statements or books of account, statistical or information accumulations or
compilations, tax returns, handbooks, and business records and shall include, without limitation,
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originals, duplicates, all file copies, all other copies (with or without notes or changes thereon) no
matter how prepared, drafts, data, disks, tapes, databases, back-up tapes, zip-drives and disks,
compilations, computer files, directories and any other computerized data or information, working
papers, routing slips and similar materials, and including all documents which relate to the subject
matter of this action.

7. “Engagement letter” and/or “engagement agreement™ means the letter or agreement
or retainer agreement between THE LAW OFFICE OF THOMAS J. POPOVICH, P.C. and
HANS MAST and DULBERG.

8. “Identify” and “describe” means and refer to:

a. Provide a detail of all facts and circumstances supporting your contentions,
and/or the act, occurrence, statement, communication and/or conduct which
is the subject of the interrogatory and provide the date of such act,
occurrence, Statement or communication, the persons present, persons
involved, persons who witnessed and/or persons who have knowledge of
such facts, circumstances, acts, occurrences, statements, and/or
communications;

b. Provide the name, address and telephone number of all persons having
knowledge of such facts and circumstances and/or of all persons present,
involved and/or who witnessed the same;

C. Provide the title of any responsive documents relating to the subject of the
interrogatory, the person who created such documents, the persons who
were the recipients of such documents, the date such documents were
created and the present location of the documents; and

d. Provide the name, address, and telephone number of any company which is
the subject of the interrogatory.

9. “Objects” and “tangible things” means and refers to material items or assets capable
of being perceived or capable of being appraised at an actual or approximate value.

10.  “Person” or “personfs]” means and refer to any natural person, partnership,
corporation, joint venture, business organization whether public or private, and/or other entity and
including its officers, directors, partners, joint venturers, employees, consultants, representatives,
and agents.

11, “Refer[ing]” or “relate[ing] to” means to be legally, factually and/or logically
connected to.

12.  “Relevant time period” means the time from May 1, 2012 to the present.
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13.  “Task” means and refers to each discrete duty, assignment or job performed by you
and/or any of your employees for which you are charging fees to DULBERG, as contained in the
Engagement Agtreement.

14. “Timekeeper” means any attorney employee of THE LAW OFFICE OF
THOMAS J. POPOVICH, P.C. and HANS MAST or non-attorney employee of THE LAW
OFFICE OF THOMAS J. POPOVICH, P.C. and HANS MAST who during the relevant time
period performed any task on behalf of DULBERG in the underlying case.

15.  “Timesheets” means and refers to the maintaining, tracking or keeping record of
time for legal services performed by you and/or your consultants, whether such timesheets are
kept contemporaneously or non-contemporaneously, typewritten or handwritten, and/or retained
in or on pre-printed forms, calendars, logs, diaries, folders, files, computer-generated forms or
forms contained within computer programs, including but not limited to software designed for
and used by legal firms and/or accounting departments to track time for services such as time
slips and/or Excel spreadsheets and print-outs of computer generated forms.

16.  “Underlying matter” means and refers to PAUL DULBERG and any and all other
matters involving DULBERG.

17.  “You,” “your,” and “yours” means and refers to, THE LAW OFFICE OF
THOMAS J. POPOVICH, P.C. and HANS MAST whether acting in this name or any alias
names or surnames used by you, and/or including your agents, representatives, attorneys,
accountants, employees, and/or anyone acting at your direction and/or on your behalf or at your
request.

18.  “Your counsel” means and refers to your attorneys representing you in this case,
and/or your counsel’s agents, representatives and/or anyone acting at their direction or their request
on your behalf.

19.  Whenever used herein, the singular shall include the plural and vice versa.

20.  Whenever used herein, “and” may be understood to mean “or” and vice versa
whenever such construction results in a broader request for information.

21.  To the extent any paragraph is objected to, please set forth all reasons for your
objection, specifically identifying the legal basis for any objection based upon a claim of work
product or any common law or statutory privilege as required by S. Ct. Rule 201(n).

22.  Duplicitous Request: It is not the intention of this production request to duplicate
responses. If any request duplicates another request, only one response is required. Reference may
be made to the previous response.
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INTERROGATORIES

1. Please state your name and State Bar Number.
ANSWER:
2. With respect to your education, please identify each institution of higher learning

that you ever attended, including the law school from which you graduated. Also, as to each
institution, please set forth the following information specifically and in detail:

a. State each declared major/minor area of study.
b. Set forth each bar association of which you are a member,
ANSWER:
3. Do you maintain that you concentrate your practice in any particular type of area

of the law? If so, please set forth the following information:

a. A description of the legal work, area of law, or type of matter in which your
practice is concentrated
b. For how many years have you engaged in the practice of law

concentrated in a particular area.
ANSWER:

4, Have you ever been suspended, censured, reprimanded or otherwise disciplined
by the Illinois Supreme Court or the Attorney Registration and Disciplinary Commission of the
Illinois Supreme Court?

ANSWER:
5. Did you ever enter, at any time, into or establish an attorney-client relationship

with the Plaintiff? If your answer is anything other than an unconditional “no,” please set forth
the following information specifically and in detail:

a. The date upon which the relationship was first established, and if the
relationship was ever terminated, the date or dates of each such
termination,

The nature and description of the legal services that you agreed to provide.

c. Please identify every contract, retainer agreement, letter of engagement or
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writing that relates to the establishment of your relationship with the
Plaintiff by stating a brief summary of its contents. Alternatively, in lieu
of your answer, please attach the document.

ANSWER:

6. Commencing from the date when the Plaintiff first contacted you through the date
of your answers to these Interrogatories, state whether you are covered or were covered by a
policy of professional liability insuranee (i.e., malpractice insurance) which is providing
coverage or which has denied or reserved coverage for the claim of the Plaintiff? If the answer is
no, see 2(c). If the answer is yes, see 2(a)-2(b):

a. Please provide the name of the insurer and the policy number.

b. If coverage has been reserved or denied, describe the reasons of for the
denial or reservation and attach any document you have received from the
insurer relating to the reservation or denial.

¢ If you are not covered by a policy of professional liability coverage, please
state the last time you were insured.

ANSWER:

’

7. Do you have possession of Plaintiff’s client file created during the time period
you represented Plaintiff?

ANSWER:

8. Did you ever represent the Plaintiff with respect to any matters other than those
which are the subject of this litigation?

ANSWER:

9. Set forth the name and title of each individual who participated in the preparation,
investigation, evaluation, and analysis of any aspect of your representation of the Plaintiff,
including but not limited to present and former attorneys, secretaries, paralegals, investigators, law
clerks, student assistants, and other individuals who participated in the handling or preparation of

the Plaintiff’s matter.
ANSWER:
10.  With respect to each meeting, telephone conversation, mailed letters or other
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correspondence, and email discussions you had with the Plaintiff, please set forth the following:

a. The mode of the communication, date/time of the communication and the
substance of the communication.

b. Identify any/all correspondence that mentions or refers to the
communication by stating its date and authors. Include a brief

description of the contents of the correspondence or, alternatively, attach
a copy of it to your answers to these Interrogatories.

ANSWER:
11.  Did you ever refuse to communicate with the Plaintiff or act on his behalf

ANSWER:

12. Did you withdraw from representation of the Plaintiff?
ANSWER:

13.  With respect to the pending action against you and the firm for legal malpractice
and with respect to the Plaintiff, please identify cach drafting of work that you engaged in on the

Plaintiff’s behalf, and with respect to each, please set forth the following information specifically
and in detail:

a. A description of the work performed. The date that the work was
performed, the approximate amount of time spent, and the amount
charged to the Plaintiff for said work.

ANSWER:

14.  State the name, title and telephone number of any employee of any Defendant
during your period of representation of the Plaintiff.

ANSWER:

15.  State the name of the person responsible for assembling monthly bills/invoices
and sending them to the Plaintiff during the time period you represented Plaintiff,

Plaintiff’s First Set of Interrogatories to Defendants - Page | 7

EXHIBIT 151 - Part 5 of 6
Page 2005 of 2460





ANSWER:

16,  If any person listed in Interrogatory No. 15 is no longer employed by you, identify
that person by name and providing telephone number,

ANSWER:

17.  Describe all documents reviewed by anyone in the course of preparation of the
responses to these interrogatories.

ANSWER:
Respectfully submitted,
THE GOOCH FIRM
on behalf of Plaintiff, PAUL DULBERG,
THOMAS W, GOOCH, 1T
THE GOOCH FIRM
209 South Main Street
Wauconda, IL. 60084
(847) 526-0110

ARDC No. 3123355
gooch@goochfirm.com
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff, Case No.: 2017 LA 377

V.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C. and HANS MAST,

A T L R P W e

Defendants.

PLAINTIFF’S FIRST REQUEST FOR PRODUCTION OF DOCUMENTS TO
DEFENDANTS

To:  George Flynn (gflynn@clausen.com)
Clausen Miller, P.C.
10 South LaSalle Street, 16th Floor
Chicago IL 60603

NOW COMES Plaintiff, PAUL DULBERG (“DULBERG”) by and through his
attorneys THE GOOCH FIRM, and hereby respectfully moves that Defendants, THE LAW
OFFICES OF THOMAS J. POPOVICH, P.C. and HANS MAST (hereafter collectively referred
to as “DEFENDANTS”), along with their attorneys and agents, produce at THE GOOCH FIRM,
209 South Main Street, Wauconda, Illinois 60084, within 28 days for inspection and copying the
following:

DEFINITIONS
The following Definitions are to be considered applicable with respect to each Request
contained herein:

1. “Billings” or “bills” means the monthly bills charged DULBERG at any time
regardless of whether full or partial payments were made.

2. “Billing records” also can mean records of time billed or recorded on behalf of
other clients of DEFENDANTS by any time keeper during the relevant period on days when that
time keeper performed tasks pursuant to the engagement letter for DULBERG.
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3. “Calendar” means the master calendar of DEFENDANTS and all individual
calendars of any person involved in the underlying case during the relevant time period.

4, “Client file” means any documents gathered or received by DEFENDANTS during
its representation of DULBERG in the underlying matter.

5. “Consultant[s]” means and refers to persons, whether retained as experts or as non-
experts, contacted by you or on your behalf to provide information, opinions, and/or review of
materials or tangible things relating or referring to the positions or potential positions taken by you
in preparation of the prenuptial agreement.

6. “Document[s]” means any written, graphic or recorded matter any object or
tangible thing of every kind of description, or any combination thereof, and without limitation,
whether draft, revision or final; whether original or reproduction; however produced and
reproduced; whether such object, record or communication is written, typewritten, printed by hand
or recorded, and including without limitation, correspondence, contracts, memorandums of
understanding, term sheets, proposals, quotes, notes, memoranda, letters, reports, minutes,
resolutions, summaries, telegrams, publications, invoices, purchase orders, estimations,
accounting records and work papers, accounts, accounts payables, cash flow statements,
commissjon agreements and commission statements, conferences (including but not limited to
reports and/or summaries thereof), annual or other periodic reports, applications, appointment
books, appraisals, assignments, assignment of beneficial interest, audit reports, calendar entries or
notations, calendars, checks, checkbooks, canceled checks, cards, cartridges, cash flow statements,
cassettes certificates, change orders, charts, release orders, checks, registers, receipts, statements,
financial statements, filings with any government agency (including but not limited to federal,
state, local or foreign governments) inventories, investigations and summaries of investigations,
periodicals, photographs, slides or negatives, photographs and negatives, pictures or other matter
which is able to be seen or read without mechanical or electrical assistance, plans, plates,
pleadings, policies, press releases, proformas, programs, projections, promissory notes,
promotional literature and materials, proof, proof of claims, records, records of meetings
(including but not limited to notes, reports and summaries of conferences or interviews, whether
formal or informal), recordings or transcriptions (including but n limited to notes, reports, and
summaries of conferences or interviews, whether formal or informal), communiques, contracts,
agreement, amendment, addendums, modifications and cancellations to contracts, recordings,
transcriptions of recordings, inspection reports, videotapes, audiotapes, e-mails, facsimiles,
diaries, schedules, files, file folders, original or preliminary notes, outlines, papers, personal
records, loan documents, manuals or excerpts therefrom, retainer agreements, statements of
income and expense, statements or books of account, statistical or information accumulations or
compilations, tax returns, handbooks, and business records and shall include, without limitation,
originals, duplicates, all file copies, all other copies (with or without notes or changes thereon) no
matter how prepared, drafts, data, disks, tapes, databases, back-up tapes, zip-drives and disks,
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compilations, computer files, directories and any other computerized data or information, working
papers, routing slips and similar materials, and including all documents which relate to the subject
matter of this action.

7. “Engagement letter” and/or “engagement agreement” means the letter or agreement
between DEFENDANTS and/or his firm and DULBERG.

8. “Identify” and “describe” means and refer to:

a. Provide a detail of all facts and circumstances supporting your contentions,
and/or the act, occurrence, statement, communication and/or conduct which
is the subject of the interrogatory and provide the date of such act,
occurrence, statement or communication, the persons present, persons
involved, persons who witnessed and/or persons who have knowledge of
such facts, circumstances, acts, occurrences, statements, and/or
communications;

b. Provide the name, address and telephone number of all persons having
knowledge of such facts and circumstances and/or of all persons present,
involved and/or who witnessed the same;

C. Provide the title of any responsive documents relating to the subject of the
interrogatory, the person who created such documents, the persons who
were the recipients of such documents, the date such documents were
created and the present location of the documents; and

d. Provide the name, address, and telephone number of any company which is
the subject of the interrogatory.

9. “Objects” and “tangible things” means and refers to material items or assets capable
of being perceived or capable of being appraised at an actual or approximate value.

10, “Person” or “person[s]” means and refer to any natural person, partnership,
corporation, joint venture, business organization whether public or private, and/or other entity and
including its officers, directors, partners, joint venturers, employees, consultants, representatives,
and agents.

11.  “Referfing]” or “relate[ing] to” means to be legally, factually and/or logically
connected to. :

12,  “Relevant time period” means the time from May 1, 2012 to the present.
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13.  “Task” means and refers to each discrete duty, assignment or job performed by you
and/or any of your employees for which you are charging fees to DULBERG, as contained in the
Engagement Agreement,

14, “Timekeeper” means any attorney employee of DEFENDANTS or non-attorney
employee of DEFENDANTS who during the relevant time period performed any task on behalf
of DULBERG in the underlying case.

15.  “Timesheets” means and refers to the maintaining, tracking or keeping record of
time for legal services performed by you and/or your consultants, whether such timesheets are kept
contemporaneously or non-conteraporancously, typewritten or handwritten, and/or retained in or
on pre-printed forms, calendars, logs, diaries, folders, files, computer-generated forms or forms
contained within computer programs, including but not limited to software designed for and used
by legal firms and/or accounting departments to track time for services such as time slips and/or
Excel spreadsheets and print-outs of computer generated forms.

16,  “Underlying matter” means and refers to DEFENDANTS Client/Matter Case
Number 2012 L.A 178 and any and all other matters involving DULBERG.

17.  “You,” “your,” and “yours” means and refers to, DULBERG, whether acting in
this name or any alias names or surnames used by you, and/or including your agents,
representatives, attorneys, accountants, employees, and/or anyone acting at your direction and/or
on your behalf or at your request.

18.  “Your counsel” means and refers to your attorneys representing you in this case,
and/or your counsel’s agents, representatives and/or anyone acting at their direction or their request
on your behalf.

19.  Whenever used herein, the singular shall include the plural and vice versa.

20. Whenever used herein, “and” may be understood to mean “or” and vice versa
whenever such construction results in a broader request for information.

21.  To the extent any paragraph is objected to, please set forth all reasons for your
objection, specifically identifying the legal basis for any objection based upon a claim of work
product or any common law or statutory privilege as required by S. Ct. Rule 201(n).

22.  Duplicitous Request: It is not the intention of this production request to duplicate
responses. If any request duplicates another request, only one response is required. Reference may
be made to the previous response.
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REQUESTS FOR PRODUCTION

L. Where a party has given a statement to some person or entity other than his attorney
or insurer, said statement shall be produced by the person or entity to whom it was given or
transferred.

RESPONSE:
2. All documents, memoranda, notes, correspondence, pleadings, settlement

agreements, contracts, check, bills, invoices, or other documentary material in your possession or
under your control identified in your answers to Plaintiff’s First Set of Interrogatories.

RESPONSE:

3. A list giving the name, addresses and specialties of all expert witnesses other than
purely consultant experts who are not to testify at the trial, omitting all persons already listed
above.

RESPONSE:
4. Copies of the reports from all experts listed in paragraph 3.

RESPONSE:

5. All documents in your possession or under your control which relate in any way to
DULBERG, as known to you on or before your last day of representation.

RESPONSE:

6. The entire client file maintained by you during your representation of DULBERG
and following said representation not otherwise produced pursuant to Interrogatory No. 5.

RESPONSE:
7. All emails and/or text messages not otherwise produced which was sent between
any member of Defendants law firm, employees and/or agents, relating to DULBERG or the

underlying cause of action.

RESPONSE:
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8. Unless otherwise produced pursuant to requests set forth above, produce any other
documents including work produce, which pertains in any way to the underlying case or this cause
of action.

RESPONSK:

9. If privilege is claimed as to any document please produce the usual and customary
privilege log.

RESPONSE:

10.  Plaintiff further requests that each party and/or its attorneys furnish an affidavit
stating whether the production is complete in accordance with this request for production.

RESPONSE:
Respectfully submitted by,
THE GOOCH FIRM,
on pehalf of Plaintiff, PAUL DIJ.BERG,
THOMAS W. GOOCH, III
THE GOOCH FIRM
209 South Main Street
Wauconda, IL 60084
847.526.0110

ARDC: 3123355
gooch@goochfirm.com
office@goochfirm.com
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INPHE CIRCUIT COURT FOR THE TWENTY-SECOND J UDICIAL CIRCUIT
McHENRY COUNTY. ILLINOIS

Mr.l‘lcl'.xylfi -ty Hincie

PAUL DULBERG. )
)

PlaintifT. )

)

VS, ) No. 12LA 178

)

DAVID GAGNON. Individually. and as )
Agent of CAROLINE McGUIRE and BILL )
McGUIRE and CAROLINE McGUIRE )
and BILL McGUIRF. Individually. )
)

Detfendants. )

PLAINTIFE'S MOTION FOR PROTECTIVE ORDER

NOW COME the Plaintiff, PAUL DULBERG. by and through hié attorneys. LAW OFFICES
OF THOMAS 1. POPOVICH. P.C. and for his Motion for Protective Order to preserve and protect
the “chain saw™ involved in the underlying occurrence along with all parts and accessories and
manual/paperwork. and states as Tollows:

I This suit arises from injuries suffered by the Plaintiff. PAUL DULBERG. on June
28,2011, when he was negligently struck by a “chain saw™ operated by DAVID GAGNON while
working on behalt and/or at the request of the Defendants, CAROLINE McGUIRE and BILL
McGUIRE at their premises at 1016 W. Tlder Avenue. inthe City of McHenry. County of McHenry.
IHinois.

Plainti{l’s counsel would like an opportunity to photograph and inspect the subject
“chain saw™ and any parts. accessories and manual/paperwork pertaining to the saw and moves that
this court order the “saw and its parts and accessories and paperwork/manual be preserved and

protected without destruction or oss until further order of this court.”™

EXHIBIT

e
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WHEREFORLE. the Plaintiff, PAUL DULBERG. respectfully moves this Cowrt o enter a

protective order against the Defendants. their agents. employees. staff and/or representatives and any

others under it"s control. and it's attorneys, to preserve and protect the chain saw and its parts and

accessories and paperwork/manual. from any destruction, alterations. madifications. o otherchanges

from its condition ag presently exists. until further order of the court and to present the saw and its

parts ete within 30 days hereof to the Plaintiff's counsel for inspection and photographing,

Rcspectffull)' Submitted:

:
/
H o
H o
- F
o’
. iy

.

I L
HansA" Mast, Attorney lor Plaintiff

LAW OFFICES OF THOMAS J. POPOVICH, P.C.
3416 W. Elim Sweet

MeHenry, 1L 60030

815/3-44-3797

ARDC. #06203684
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS Katherine M. Keefe

Clerk of the Circuit Court

PAUL DULBERG, *+Electronically Filed***
Plaintiff, Transaction ID: 17111147104
. 17LADDO37Y
No.: _'——17 LA 377 0352712018
v. McHenry County, Illinois

22nd Judicial Circuit
EEESEE LSS LSS LSS LT

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C. and HANS MAST,
Defendants.

PLAINTIFF’S RESPONSE TO DEFENDANTS’ COMBINED MOTION TO DISMISS

NOW COMES, your Plaintiff, PAUL DULBERG, (hereinafter referred to as
“DULBERG”) by and through his attorneys, THE GOOCH FIRM, and for his Response to
Defendants” THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. and HANS MAST
(hereinafter collectively referred to as “POPOVICH” or “Defendants”) Combined Motion to
Dismiss states to the Court the following;

INTRODUCTION

Defendants brought this Combined Motion to Dismiss DULBERG’s Complaint. (See
Defendants’ Memorandum in Support of Defendants’ Combined Motion to Dismiss attached i
hereto without exhibits as Exhibit A.) In their Motion, Defendants argue that DULBERG failed
to state a claim for legal malpractice, that DULBERG’s claims are barred by judicial estoppel,
and that the claims are time barred. However, after review of the facts in the Complaint, this
Honorable Court will determine that DULBERG’s Complaint is sufficient to survive this Motion
to Dismiss.

STANDARD OF REVIEW FOR SECTION 2-615

| 1. A Motion to Dismiss pursuant to section 2-615 attacks the legal sufficiency of the

Complaint by alleging defects on its face. Weisblatt v. Colky, 265 11.App.3d 622, 625, 637

I
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N.E.2d 1198, 1200 (1** Dist. 1994). Section 2-615 motions “raise but a single issue: whether,
when taken as true, the facts alleged in the Complaint set forth a good and sufficient cause of
action.” Visvardis v. Ferleger 375 Ill.App.3d 719, 723, 873 N.E.2d 436, 440 (111.App.1 Dist.
2007), quoting Scott Wetzel Services v. Regard, 271 L. App.3d 478, 480, 208 1l1. Dec. 98, 648
N.E.2d 1020 (1995).

2. When the legal sufficiency of a Complaint is challenged by a section 2-615
Motion to Dismiss, all well-pleaded facts in the Complaint are taken as true and a reviewing
court must determine whether the allegations of the Complaint, construed in a light most
favorable to the plaintiff, are sufficient to establish a cause of action upon which relief may be
granted. Vitro v. Mihelcic, 209 111. 2d 76, 81, 806 N.E.2d 632, 634 (2004); King v. First Capital
Financial Services Corp. 215 111.2d 1, 12, 828 N.E.2d 1155, 1161 (2005). A cause of action
should not be dismissed on the pleadings unless it clearly appears that no set of facts can be
proved that will entitled the plaintiff to recover. Zedella v. Gibson, 165 111.2d 181, 185, 650
N.E.2d 1000 (1995).

STANDARD OF REVIEW FOR SECTION 2-619

3. A section 2-619 motion should be denied unless a Plaintiff cannot prove a set of
facts that would entitle him to relief sought. Safeway Ins. Co. v. Daddono, 334 l1. App 3d 215,
218 (1* Dist. 2002). A cause of action should not be dismissed on the pleadings unless it clearly
appears that no set of facts can be proved that will entitle the plaintiff to recover. Zedella v.
Gibson, 165 111.2d 181, 185, 650 N.E.2d 1000 (1995).

4, The Court must view all the factual allegations in the light most favorable to the
plaintiff. Lloyd v. County of DuPage, 303 111.App.3d 544, 688 707 N.E.2d 1252, 1258 (2d Dist.

1999). Also the court must construe the facts liberally in favor of the plaintiff, /4. In ruling on a

3.
4
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2-619 motion, the court may consider pleadings, affidavits and depositions. Weisblatt v. Colky,
265 1. App.3d 622, 625, 637 N.E.2d 1198, 1200 (1 Dist. 1994). The purpose of a Motion to
Dismiss under section 2619 of the Code of Civil Procedure is to afford litigants a means to
dispose of issues of law and easily proved issues of fact at the outset of a case, reserving disputed
questions of fact for a jury trial. Zedella, at 185, 650 N.E.2d 1000,

ARGUMENT

(under 2-615)

L Dulberg sufficiently states a cause of action for legal malpractice.

1. In his Complaint, DULBERG sufficiently set forth the necessary elements of legal
malpractice. “To prevail on a legal malpractice claim, the plaintiff client must plead and prove
that the defendant attorneys owed the client a duty of due care arising from the attorney-client
relationship, that the defendants breached that duty, and that as a proximate result, the client
suffered injury.” Northern Illinois Emergency Physicians v. Landau, Omahana & Kopka, Ltd.,
216 I11.2d 294, 306-307 (I11. 2005).

2. First, when DULBERG agreed to retain POPOVICH and POPOVICH agreed to
represent DULBERG, a duty of due care was established based on the attorney-client
relationship between DULBERG and POPOVICH. (See Complaint attached hereto without
exhibits as Exhibit B,  8-10.) Thereafter, POPOVICH owed DULBERG a duty of due care as
his attorney and POPOVICH breached that duty.

3. DULBERG’s malpractice action is proper because DULBERG propetly
established that due to POPOVICH’s malpractice, the case was settled for an amount much
lower than what DULBERG expected. “Attorney malpractice action should be allowed where it

can be shown that the plaintiff had to settle for a lesser amount than she could reasonably expect

without the malpractice.” Brooks v. Brennan, 255 1ll.App. 3d 260, 270 (5™ Dist., 1994).

3
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4. In his Complaint, DULBERG specifically alleges that he was essentially forced to
settle his case for $5,000.00 against the McGuires and the Auto-Owners Insurance Company.
(See Complaint attached hereto as Exhibit B, 913, 21(j).) Thereafter at the binding arbitration
DULBERG’s gross award of $660,000.00 was cut to only $300,000.00 due to a “high-low
agreement” that was executed as part of the McGuire settlement. DULBERG further pleads that
had the McGuires not been dismissed from the case, he would have recovered more. (See
Complaint attached hereto as Exhibit B, 16, 22.)

5. DULBERG properly plead proximate cause and damages in his Complaint. (See
Complaint attached hereto as Exhibit B, 921, 22.)

6. Fox v. Seiden, 382 I1l.App. 3d 288, 294 (1% Dist. 2008) is analogous to this case
because the Fox Plaintiff similarly pled proximate cause and the Appellate Court held that this
was sufficient, “the plaintiff alleged, ‘But for [the law firm's] negligence and malfeasance,
[Miriam] would not have had judgment entered against her for attorney’s fees under the [Act].”
We find the alleged facts, liberally construed, taken as true, and viewed in the light most
favorable to the plaintiff, sufficiently plead the element of proximate cause.” Id., at 299,

7. Specifically, DULBERG properly established that “but for” the acts of the
Defendants in urging DULBERG to release the McGuires, DULBERG suffered substantial
damages. (See Complaint attached hereto as Exhibit B, 9 22.)

8. More importantly, the issues of proximate cause and damages must be
determined by a jury or trier of fact after all proper evidence and testimony is presented at trial.
Proximate cause is a question of fact to be decided by a jury. (internal citation omitted)
(Emphasis added) Hooper v. County of Cook, 366 Il.App.3d 1, 7 (1% Dist., 2006). “The

determination of damages is a question of fact that is within the discretion of the jury and is

A
4
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entitled to substantial deference.” (Emphasis added.) Linhart v. Bridgeview Creek Development,
Inc., 391 Il App.3d 630, 636 (1% Dist., 2009).

9. POPOVICH states int his Motion that DULBERG’s pleading and theory is
confusing. (See Defendants’ Memorandum attached hereto as Exhibit A, pg.4). However, there
is nothing confusing about the issues at hand. DULBERG clearly and sufficiently pled in his
Complaint that the wrongful acts, i.e. POPOVICH urging settlement and release of the McGuires
in the case caused DULBERG to lose out on over $300,000.00.

10.  Defendants, in their Motion to Dismiss, are requiring of DULBERG to plead his
entire case in a single Complaint.

11. “Plaintiff is not required to prove his case at this stage of the pleadings and the
damages as alleged are sufficient to show he was damaged by Defendants’ actions and cause of
action for legal n;alpractice. Fox v. Seiden, supra, at 294; Platson v. NSM America, Inc., 322
I1.App. 3d 138, 143 (2" Dist., 2001) (‘Cases are not to be tried at the pleadings stage, so a
claimant need only show a possibility of recovery, not an absolute right to recover, to survive a
2-615 Motion.”). Here, DULBERG has shown at least a possibility of recovery based on the
malpractice of POPOVICH, thus should survive Defendants” 2-615 Motion.

12, The allegations set forth by DULBERG are not conclusions and are sufficient to
withstand a Section 2-615 dismissal. By looking at the Complaint, DULBERG has clearly set
forth each of the elements of legal malpractice,

13. Further, because this instant case is filled with factual questions, dismissing the
Complaint at this stage of the pleadings is improper and this Honorable Court should deny
Defendants’ Motion in order to allow the case to be fully and propetly litigated.

(Under 2-619)

[y
=
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IL. Dulberg’s claims are not barred by judicial estoppel.

14.  Next, Defendants argue that DULBERG’s claim is barred by judicial estoppel.
(See Defendants” Memorandum attached hereto as Exhibit A, pg. 6). This is not factually
accurate.

15.  Judicial estoppel is an equitable doctrine evoked only at the Courts’ discretion and
designed to protect the integrity of the judicial system by preventing parties from taking
inconsistent positions. Seymour v. Collins, 39 N.E. 3d 961 (IlL., 2015). The Seymour Court held
five elements were required for judicial estoppel to apply; there must be two positions which are
factually inconsistent in separate proceedings where there is an intent that the trier of fact accept
as true all the allegations and the person who the doctrine is asserted against must have received
a benefit. /d.

16.  Inthis case, there have not been two factually inconsistent positions because
DULBERG never held the position that he understood and was informed of all the terms of the
settlement. The issue of whether Defendants properly informed DULBERG has never been dealt
with in a previous proceeding.

17.  Defendants argue that “like all adults” DULBERG is presumed to know the
contents and meaning of the settlement agreement he signed. (See Defendants’ Memorandum
attached hereto as Exhibit A, pg. 7). However, the Defendants had a fiduciary duty to
DULBERG to explain to him the contents of the settlement agreement and to explain the
meaning of said agreement. That is part of the thrust of the malpractice, which of course is a

factual question.

~
[*)
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18.  Inhis Complaint, DULBERG alleges that MAST told DULBERG that “he had no
choice but to execute a release” and that “there was no possibility of any liability” against the
McGuires or the Insurance Company. (See Complaint attached hereto as Exhibit B, § 13, 15.)

19.  Based on these representations, DULBERG reluctantly signed the settlement
agreement, as he had no choice and was relying on the representations of his attorneys.

20.  Defendants argue that because the Court in the underlying case entered a good
faith finding Order, Plaintiff should be judicially estopped. (See Defendants’ Memorandum
attached hereto as Exhibit A pg. 6). This is not the case. Although a good faith finding was
entered in the underlying case, the Order did not contemplate whether there was any malpractice
by the attorneys. The Court clearly did not know what the Defendants told or failed to tell
DULBERG to urge him to sign the agreement. Therefore the good faith finding Order has no
bearing on DULBERG’s legal malpractice suit.

21.  Defendants rely on the case of Larson v. O’Donnell, 361 1. App.3d 388 (1 Dist.,
2005) in support of their argument that judicial estoppel is applicable, however this instant case
is factually distinguishable from the Larson case, which was a divorce case.

22.  The Court in Larson, supra, found that judicial estoppel applied to the Plaintiff’s
legal malpractice claims because at the dissolution prove up hearing, record clearly states that the
Plaintiff testified that he understood all of the terms of the settlement, that knew when he signed
the agreement that he had an obligation to pay a specific dollar amount in child support and
maintenance. The Larson Court found that the Plaintiff was estopped from bringing the legal
malpractice Complaint that alleged that he did not know the terms of the settlement. Larson even

interrupted the divorce prove up to supply additional facts and information as to his correct

-
7
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income. Larson v. Q’Donnell, supra, generally. Further, Larson has been distinguished and not
followed. See Wolfe v. Wolf, 375 lll.App.3d 702 (1* Dist., 2007).

23.  Inthis case, there is no record of DULBERG specifically testifying to knowing
exactly what the terms of the settlement agreement. Unlike the Larson Plaintiff, DULBERG is
not claiming that he does not understand the $5,000.00 settlement, but instead, DULBERG was
never informed by his attorneys that a “high-low” agreement would limit his recovery against the
remaining Defendants. DULBERG was never informed by the Defendants how the terms of the
settlement would affect the future of his case. More importantly, DULBERG was trusting his
attorneys when signing the settlement agreement. At no time did DULBERG interject in any
proceedings to state that he understood all of the terms of the settlement or provided additional
facts as the Larson Plaintiff.

24.  Based on Defendants’ fiduciary duty, the Defendants had a duty to properly
inform DULBERG of all of the risks of entering the settlement agreement. “The fiduciary duty
owed by an attorney to a client encompasses the obligations of fidelity, honesty, and good
faith,” Metrick v. Chatz, 266 Il.App.3d 649, 656 (1% Dist.,1994).

25.  Inthe case of Wolfe v. Wolf, 375 Ill.App.3d 702 (1** Dist., 2007) the Defendant
argued that the Plaintiff was judicially estopped from bringing a claim for legal malpractice
when she testified that she understood and agreed to all the terms of the marital settlement
agreement and subsequently filed a legal malpractice complaint alleging that she did not
understand and agree to the marital settlement agreement. However the Court held that the
Plaintiff was not judicially estopped from bringing her legal malpractice action because the

testimony at the dissolution proceeding was based on negligent acts and misrepresentations made

Q
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to the Plaintiff by the Defendant, and that she did not discover those negligent acts and
misrepresentations until after the settlement agreement had been entered. /d., generally.

26.  This instant case is more factually similar to the Wolfe case than the Larson Case
because DULBERG is not alleging that he misunderstood the obligations under the settlement
agreement as in Larson, instead he is alleging that the negligence of POPOVICH did not permit
DULBERG to make an informed decision about accepting the settlement, as in Wolfe.
POPOVICH continuously represented to DULBERG that there was no possibility of any liability
against the McGuires and/or the Insurance Company.

27.  Therefore by following the Court in Wolfe v. Wolf, 375 1ll.App.3d 702 (1% Dist.,
2007) this Honorable Court must find that DULBERG is not judicially estopped from bringing
his claims against POPOVICH,

III.  Dulberg’s claims are not time barred.

28, Lastly in their Motion to Dismiss, Defendants argue that DULBERG’s claims are
barred by the statute of limitations. (See Defendants’ Memorandum attached hereto as Exhibit
A, pg. 7). This is incorrect because after review of the allegation of the Complaint this Court
should find that the Complaint has been timely filed based on the discovery rule.

29, The discovery rule tolls the limitations period to the time the plaintiff knew or
reasonably should have known of the injury. Snyder v. Heidelberger, 953 N.E.2d 415, 419 (11L.
2011),

30.  The Hlinois Supreme Court held that the discovery rule applies to legal
malpractice claims. Jackson Jordan, Inc. v. Leydig, Voit & Mayer, 158 T11.2d 240, 249 (I1l.

1994). The Supreme Court has made this issue quite clear, finding as such and further finding the

Q
-
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limitations period begins to run when a plaintiff knows or reasonably should know of his injury
AND that the injury was wrongfully caused. (Emphasis added) Id.

31.  The time at which a party has or should have the requisite knowledge under the
discovery rule to maintain a cause of action is ordinarily a question of fact. (Emphasis added)
Jackson Jordan, Inc. v. Leydig, Voit & Mayer, at 250; see also Knox College v. Celotex Corp.,
88 111.2d 407, 416-417 (111, 1981).

32.  Due to the attorney client relationship with the Defendants, DULBERG is
presumed unable to distinguish any misapplication or negligence by the Defendants, on his own.
“The relationship between an attorney and the client is one in which the attorney is charged with
a duty to act skillfully and diligently on the client's behalf. Given the duty, the client is presumed
unaﬁle to discern any misapplication of legal expertise.” Goodman v. Harbor Market, Ltd., 2778
Tl.App.3d 684, 659-690 (1* Dist., 1995).

33.  There would be a constant destruction of the attorney-client relationship if clients
were required to determine their attorney’s malpractice at the exact time of incident. “If the client
must ascertain malpractice at the moment of its incidence, the client must hire a second
professional to observe the work of the first, an expensive and impractical duplication, clearly
destructive of the confidential relationship between the practitioner and his client. Therefore, it is
the realized injury to the client, not the attorney's misapplication of the expertise, which marks
the point in time for measuring compliance with a statute of limitations period.” (internal
citations omitted) Goodman v. Harbor Market, Ltd., 278 11l App.3d 684, 689-690 (1** Dist.,

1995).
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34.  DULBERG’s Complaint was filed on November 28, 2017. The Complaint clearly
sets forth when DULBERG became aware of the negligence of the Defendants as argued below.
(See Complaint attached hereto as Exhibit B, 19, 20).

35.  Aspled in the Complaint, it was not until December 16, 2016 that DULBERG
was informed by outside counsel that he may have a claim for legal malpractice:

“19.  Until the time of the mediation award, DULBURG had no reason to believe he

could not recover the full amount of his injuries, based on POPOVICH’S and MAST’S

representations to DULBERG that he could recover the full amount of his injuries from
Gagnon, and that the inclusion of the McGuire’s would only complicate the case.

20.  Following the execution of the mediation agreement with the “high-low
agreement” contained therein, and the final mediation award, DULBURG realized for the
first time that the information MAST and POPOVICH had given DULBERG was false
and misleading, and that in fact, the dismissal of the McGuire’s was a serious and
substantial mistake. Following the mediation, DULBERG was advised to seek an
independent opinion from an attorney handling Legal Malpractice matters, and received
that opinion on or about December 16, 2016.”

(See Complaint attached hereto as Exhibit B, 919, 20).

36. DULBERG would have had until December 16, 2018 to bring his claims, or at
the earliest by December 8, 2018, two years after DULBERG received the binding mediation
award. Thus, the Complaint filed on November 28, 2017 is timely filed.

37.  Defendants incorrectly pled that DULBERG did not provide any other
explanation about why he was unaware of a claim until December 16, 2016. (See Defendants’
Memorandum attached hereto as Exhibit A, pg. 8). This is incorrect because DULBERG’s
Complaint specifically alleges why DULBERG for the first time realized that the information
Defendants gave DULBERG was false or misleading—after the mediation on December 8, 2016.
(See Complaint attached hereto as Exhibit B, §19-20). DULBERG did not discover that the
settlement with the McGuires would limit his recovery until the mediation award was entered

and had no reason to believe he could not recover the full amount of his injuries.

11
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38.  DULBERG’s Complaint is also timely filed based on Defendants’ fraudulent
concealment. (See Complaint attached hereto as Exhibit B, §15, 19, 20, 21(g)(1)()).

39.  Fraudulent concealment stops the running of the limitations period until the cause
of action is discovered. Henderson Square Condominium Ass'n v. LAB Townhomes, L.L.C., 2014
IL App (1st) 130764, 994 (1% Dist., 2014).

40.  To state a claim of fraudulent concealment, a Plaintiff must allege that “the
defendant concealed a material fact when he was under a duty to disclose that fact to
plaintiff.” (internal citation omitted) DeLuna v. Burciaga, 223 111.2d 49, 77 (111, 2006).

The DelLuna Court discussed certain situations where there is a duty to disclose a material
fact, First, if plaintiff and defendant are in a fiduciary or confidential relationship, then defendant
is under a duty to disclose all material facts. Second, a duty to disclose material facts may arise
out of a situation where plaintiff places trust and confidence in defendant, thereby placing
defendant in a position of influence and superiority over plaintiff. (internal citations omitted)
Deluna v. Burciaga, supra.

41.  Moreover, Defendants’ silence gives rise to DULBERG’s claim for fraudulent
concealment, because DULBERG trusted his attorneys. “Silence by a person in a position of
trust concerning the facts giving rise to a cause of action amounts to fraudulent concealment.”

See Doe v. Boy Scouts of America, 66 N.E.3d 433, 456 (1% Dist., 2016),

42.  DULBERG and Defendants were clearly in a fiduciary and confidential
relationship: the attorney-client relationship. Defendants were under a duty to disclose all
material facts and information to DULBERG. Defendants failed to do so.

43.  “Whether an injured party justifiably relicd upon defendants' words or silence

depends on the surrounding circumstances and is a question of fact that is best left to the trier of

1.
Ly
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fact.” (Emphasis added) (citation omitted) Abazari v. Rosalind Franklin University of Medicine

and Science, 2015 IL App (2d) 140952, 937 (2™ Dist., 2015).

44,  DULBERG would have had 5 years from the date of discovery to bring his cause
of action under frandulent concealment. “If a person liable to an action fraudulently conceals the
cause of such action from the knowledge of the person entitled thereto, the action may be
commenced at any time within 5 years after the person entitled to bring the same discovers that
he or she has such cause of action, and not afterwards.” See 735 ILCS 5/13-215.

45.  DULBERG’s Complaint states that DULBERG discovery the negligence of the
Defendants on December 16, 2016 when he was informed by outside counsel of his claim for
malpractice, or at the earliest by December 8, 2016 when DULBERG learned that he was limited
in recovering his damages under the binding mediation.

46.  Therefore DULBERG would have until December 2021 to file his claims under
fraudulent concealment. DULBERG filed his claims well within the five-year fraudulent
concealment statute.

CONCLUSION

After review of the allegations in the Complaint, this Honorable Court must find that
DULBERG properly filed his claim for legal malpractice and is not judicially estopped from
bringing those claims. Also, the claims are not time barred based on the discovery rule and
fraudulent concealment. More importantly, due to the factual questions in this case, granting the
Motion to Dismiss would be inappropriate. However, in the event this Court grants the Motion,
DULBERG requests a reasonable time to file a First Amended Complaint.

WHEREFORE your Plaintiff PAUL DULBERG prays this Honorable Court denies and

Dismiss Defendants’ Combined Motion to Dismiss, and for all other relief this Honorable Court

13
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deems equitable and just. If this Court grants Defendants” Motion to Dismiss, PAUL DULBERG
prays for a reasonable amount of time to file a First Amended Complaint.
Respectfully submitted by

THE GOOCH FIRM, on behalf of
PAUL DULBERG, Plaintiff,

Thomas W. Gooch, III

THE GOOCH FIRM
209 S. Main Street
Wauconda, IL 60084
847-526-0110
gooch@goochfirm.com

office@goochfirm.com
ARDC: 3123355

4
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27 9517007

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT

MCHENRY COUNTY, ILLINOIS .
Katherine M. Keefe
Clerk of the Civcuit Court

#¥4Electronically Filed
Transaction 1D: 177111133930

PAUL DULBERG, 17LADDO3T?
02/07/2018 .
Mc}‘{enﬁy l;olugm: Iﬂllnous
Plaintiff, gﬂ*%‘s‘mﬁe‘?wwwmwmuzw
Received Per Local Rule 1.13¢
\%) No. 17LA000377

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

Defendants.

R e S A e N N

MEMORANDUM IN SUPPORT OF DEFENDANTS®
COMBINED MOTION TO DISMISS

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P.C., pursuant to
735 ILCS 5/2-615, 735 ILCS 5/2-619(a)(5) and 735 ILCS 5/2-619.1, submit this Memorandum
in Support of Defendants’ Combined Motion to Dismiss Plaintiff's Complaint with prejudice,

and state as follows:

L INTRODUCTION

The Plaintiff Paul Dulberg (“Dulberg”) retained defendants The Law Offices of
Thomas J. Popovich P.C. (“Popovich™) to prosecute a personal injury claim on his behalf against
his next door neighbors, Carolyn and Bill McGuire and their adult son (Dulberg’s lifelong
friend), David Gagnon (“Gagnon”)). Hans Mast (“Mast™) handled the case for the firm. Dulberg
was on the McGuires’ property, assisting Gagnon trim some tree branches with a chainsaw,

when Dulberg’s right arm was lacerated by the chainsaw. Dulberg agreed to a seftlement with

EXHIBIT
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the McGuires. Thereafter, he and Mast reached an impasse. Mast and the firm withdrew, and
successor counsel continued to prosecute the case against Gagnon.

Dulberg now has a case of “buyer’s remorse,” admitting that he agreed to accept the
McGuires’ settlement offer. He has not plead the requisite elements of a legal malpractice case
against Popovich and Mast, or the requisite elements of the underlying case (the “case within the
case”). Moreover, his agreement to settle the case with the McGuires, approved by the court
along with a good faith finding of settlement, estops him from now taking a contrary position.
Finally, his legal malpractice claim is barred by the applicable two-year statute of limitations.

II. STATEMENT OF FACTS

A. The Following Facts Can Be Gleaned From The Complaint (Exhibit 1) and
Lts Exhibits

On June 28, 2011, Dulberg was assisting David Gagnon in the cutting down of a tree on
the property of Carolyn and Bill McGuire. (Exhibit 1, § 6). Gagnon lost control of the chainsaw
and caused personal injury to Dulberg. (Exhibit 1,9 7). In May of 2012, Dulberg retained
Popovich. (Exhibit 1, §8). On May 15, 2012, Mast filed a Complaint on behalf of Dulberg
against Gagnon and McGuires in the Circuit Court of McHenry County, Illinois, Case No, 12 LA
178. (Exhibit 1, § 9, and Exhibit 1B)'. In late 2013, Dulberg settled with the McGuires and
executed a Release in their favor in exchange for the payment of $5,000.00. The McGuires and
their insurance carrier, Auto Owners Insurance Company, were released. (Exhibit 1, 9 13 and
Exhibit 1C). Defendants continued to represent Dulberg until March 2015, Dulberg retained
successor counsel and proceeded to a binding mediation at which time he apparently executed a

High-Low Agreement and received a mediation award (Exhibit 1, ] 16 and Exhibit 1D), After

! The exhibits to the underfying complaint in Case No. 12 LA 178 will be referenced as Exhibits 1A, 1B,
ICand ID, .

2
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the mediation, Dulberg allegedly realized for the first time that the information Mast and
Popovich had given him was false and misleading and that the dismissal of the McGuires was a
serious and substantial mistake. He was advised to seek an independent opinion from an
attorney handling legal malpractice matters and received that opinion on or about December 16,
2016. (Exhibit 1, 1 20).

B. Alleged Acts of Negligence

In Exhibit 1, § 21, Dulberg alleges that Defendants failed to take actions as wete
necessary to fix liability against the property owners of the subject property (the McGuites),
alleging that they employed Gagnon and sought the assistance of Dulberg. It is alleged that they
failed to thoroughly iﬁvestigate liability issues against the property owners, failed to conduct
necessary discovery, failed to understand the law pertaining to a property owner’s rights, duties
and responsibilities to someone invited onto their property, and improperly urged Dulberg to
accept a “non-sensical” settlement fromlthe property owners. It is also alleged that Defendants
concealed necessary facts from Dulberg preventing him from making an informed decision as to
the McGuires and “coercing” him in signing a Release and Settlement Agreement.

III. DULBERG FAILS TO STATE A CLAIM FOR LEGAL
MALPRACTICE UNDER 735 ILCS 5/2-615

A. Legal Standard

It is clearly established that Illinois is a fact pleacﬁng jurisdiction, requiring the plaintiff
to present a legally and factually sufficient complaint. Winfirey v. Chicago Park Dist., 274 111
App. 3d 939, 942 (1st Dist. 1995). A plaintiff must allege facts sufficient to bring his or her
claim within the cause of action asserted, Jackson vs. South Holland Dodge, 197 111. 2d 39
{2001). To pass muster a complaint must state a cause of action in two ways: first, it must be

legally sufficient - it must set forth a legally recognized claim as its avenue of recovery, and

1615495.1
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second, the complaint must be factually sufficient -- it must plead facts, which bring the claim
within a legally recognized cause of action as alleged. People ex rel. Fahner v. Carriage Way
West, Inc., 88 111. 2d 300, 308 (1981). Dismissal of a complaint is mandatory if one fails to meet
both requirements. Misselhorn v. Doyle, 257 Ill. App. 3d 983, 985 (5th Dist. 1994). In ruling on
a Section 2-615 motion, “only those facts apparent from the face of the pleadings, matters of
which the court can take judicial notice, and judicial admissions in the record may be
considered.” Mount Zion State Bank and Trust v. Consolidated Communications, Inc., 169 111,
2d 110, 115 (1995),

In Iilinois, to establish a legal malpractice claim, a plaintiff must plead and prove the
existence of an attorney client relationship; a duty arising from that relationship; a breach of that
duty, the proximate causal relationship between the breach of duty and the damage sustained;
and actual damages. Glass v. Pitler, 276 1ll. App. 3d 344, 349 (1% Dist. 1995). The injuries
resulting from legal malpractice are not personal injuries but pecuniary injuries to intangible
property interests. Glass at 349. Damages must be incurred and are not presumed. Glass at 349,
It is the plaintiff’s burden to establish that “but for” the attorney’s negligence, the client would
not have suffered the damages alleged. Glass at 349. “The proximate cause element of legal
malpractice claim requires that the plaintiff show that but for the attorney’s malpractice, the
client would have been successful in the undertaking the attorney was retained to perform.
Green v, Papa, 2014 IL App. (5") 1330029 (2014), quoting Owens v. McDermott Will & Emery,
316 1ll. App. 340 (2000), at 351. The plaintiff in a legal malpractice claim must plead a case
within the case, Ignarski v. Norbut, 271 1l. App. 3d 522 (1995).

B. Dulberg Fails to Plead Facts in Support of His Conclusory Allegations

Dulberg’s pleading and theory of recovery is confusing. Presumably, since Dulberg
retained successor counsel in the underlying case, he is only complaining here about the

4
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MecGuires® underlying liability, and nothing with respect to case against David Gagnon (when an
attorney is discharged and transfers a then viable matter to a successor attorney, the first lawyer
cannot be held to have proximately caused the client’s lost claim, see Mitchell v. Shain, Fursel,
and Burney, Ltd., 332 111, App 3d 618 (1%, Dist, 2002), and Cedeno v. Gumbiner, 347 Ill. App. 3d
169 (1% Dist. 2004)).

Setting aside the Estoppel and Statute of Limitations issues which will be discussed
below, Dulberg’s complaint for legal malpractice is rife with unsuppotted conclusory
allegations, Dulberg fails to allege requisite facts in su[')port of each and every element of the
“underlying” case or “case within the case” against the McGuires. Simply put, Dulberg fails to
plead any facts in support of his conclusions that there was some liability against the McGuires.
In 21 of his complaint, Dulberg alleges negligence against Popovich and Mast, but fails to
identify what actions should have been taken and were not. In §21 (a), Dulberg fails to identify
what investigation and discovery should have been undertaken. In 9§ 21 (b)and (c), Dulberg
fails to identify or discuss the law that “defendants failed to understand.” In § 21 (d), Dulberg
fails to plead any facts about why the settlement with the McGuires was improper or “non-
sensical.”

Under 1llinois fact pleading requirements, much more is needed., In a case of alleged
professional liability, the plaintiff cannot simply allege in conclusory terms that the defendants
were negligent, and that the Plaintiff could have proved up liability against the underlying
defendants. He must allege why and how. Dulberg’s complaint must be dismissed pursuant to

735 ILCS 5/2-615.

1615495.1

Received 02-07-2018 01:20 PM / Circuit Clerk Accepted on 02-08-2018 09:41 AM / Transaction #17111133930 / Case #17LA000377
Received 03-27-2018 01:48 PM/ Circuit Clerk Accepted on 03-28-2018 09:49 AlddfeTsastsartion #17111147104 / Case #17LA000377

Page 20 of 32

EXHIBIT 151 - Part 5 of 6
Page 2034 of 2460





IV.  DULBERG’S SETTLEMENT WITH THE MCGUIRES AND THE DOCTRINE
OF JUDICIAL ESTOPPEL BAR HIS LEGAL MALPRACTICE CLAIM

Dulberg admits in §13 of his Complaint, that he agreed to a $5,000.00 settlement with the
MeGuires. Attached to this Complaint, is an unsigned copy of the Settlement Agreement,
Exhibit 1C.> Because Dulberg agreed to the settlement with the McGuires, waived and released
all claims against them and their insurance carrier, and allowed the Court to enter an Order on a
Good Faith Finding of Settlement (a joint tortfeasor Gagnon remained in the case), he is now
estopped from taking a contrary position that the settlement was appropriate, fair, knowing and
voluntary.?

The doctrine of judicial estoppel provides that a party who assumes a particular position
in a proceeding is estopped from assuming a contrary position in a subsequent proceeding.
Larson vs. O’Donnell, 361 I1l. App. 3d 388, 398 (1st Dist. 2005), rev’d on other grounds. In
Larson, a plaintiff became unemployed during the pendency of his divorce. At settlement, he
agreed to pay a specified dollar amount for child suppost and specified dollar amount for
maintenance, based on the income he earned prior to his having become unemployed. Larson at
391. The parties and their atfotneys appeared before the court to present the marital settlement
agreement for approval at a “prove up”. Larson at 392, At the prove up hearing, the plaintiff
gave unequivocal testimony that he understood the terms and conditions of the agreement and
acknowledged the amounts he was required to pay under the agreement. Larson at 392. After

entry of the judgment for dissolution of marriage, the plaintiff began paying support based on a

* 1t does not appear that Dulberg is denying the authenticity of the Settlement Agreement, despite the fact
that his signature is not attached. Mast is in possession of a signed copy of the Settlement Agreement, which
Dulberg executed on January 29, 2014,

? For the Court’s convenience, attached as Exhibits 2 and 3 are the Motion for the Good Faith Finding and
Court’s Order granting the Good Faith Finding of Settlement. The Court may take judicial notice of its own court
docket see All Purpose Nursing Service v. Human Rights Com., 205 111. App. 3d 816, 823 (1st Dist. 1990). Notably,
the McGuires also filed a counterclaim for contribution against Gagnon in the underlying case,

16154951

Received 02-07-2018 01:20 PM / Circuit Clerk Accepted on 02-08-2018 09:41 AM / Transaction #17111133930 / Case #17LA000377
Received 03-27-2018 01:48 PM/ Circuit Clerk Accepted on 03-28-2018 09:49 A4 Branggction #17111147104 / Case #17LA000377
Page 21 of 32

EXHIBIT 151 - Part 5 of 6
Page 2035 of 2460





percentage of his unemployment income rather than the amounts required by the judgement for
dissolution. He was later held in contempt for failure to pay the amounts prescribed in the
judgment of dissolution and attorney’s fees were assessed against him in the divorce coutt. He
sued his former attorneys for breach of fiduciary duty and legal malpractice, Larson at 393. The
court held that the plaintiff in Larson was judicially estopped from attempting to create a
question of fact regarding his “actual” understanding for purposes of summary judgment by later
contradicting his previous position. Larson at 398.

Like Larson, Dulberg cannot now claim that he did not knowingly and voluntarily settle
and release his claims against the McGuires. Moreover, Dulberg, like all adults, is “presumed to
know the contents and meaning of the obligations he undertakes when he signs a written
agreement.” Premier Elec. Const. Co. vs. Ragnar Benson, Inc. 111 1L, App. 3d 855, 865 (1st

Dist. 1982). Accordingly, Dulberg is estopped from claiming that his agreement to settle the
underlying case with the McGuires was not “knowing and voluntary,” and he cannot claim that
he was coerced. The final decision was his alone. Dulberg is estopped from now asserting a
claim for legal malpractice against his former counsel, His Complaint must be dismissed with
prejudice pursuant to 735 ILCS 5/2-619(a)(9).

V. DULBERG’S CLAIM IS BARRED BY THE TWO YEAR STATUTE OF
LIMITATIONS FOR CTLAIMS AGAINST ATTORNEYS

Dulberg has failed to file his legal malpractice complaint against Popovich and Mast
within the two year statute of limitations for claims against attorneys. 735 ILCS 5/13-214.3
provides for a two year statute of limitations petiod which shall begin to run at “the time the
person bringing the action knew or reasonably should have known of the injury for which
damages are sought. Ogle v. Hotto, 273 1ll. App. 3d 313, 318 (5th Dist. 1995). 735 ILCS 5/13-

214.3(b) reads as follows:
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(b) An action for damages based on tort, contract, or otherwise (i)
against an attorney arising out of an act or omission in the
performance of professional services or (ii) against a non-attorney
employee arising out of an act or omission in the course of his or
her employment by an attorney to assist the attorney in performing
professional services must be commenced within two years from
the time the person bringing the action knew or reasonably should
have known of the injury for which damages are sought,

Dulberg’s Complaint must be dismissed with prejudice pursuant to 735 ILCS 5/2-
619(a)(5) because on its face, his claims are untimely.

Dulberg admits in § 14 of Exhibit 1 that Popovich’s and Mast’s representation ceased in
March of 2015. Without some exception to the rule, a claim for legal malpractice would have
been required to be filed by March 2017, Here, the Plaintiff did not file his Legal Malpractice
Complaint against Defendants until November 28, 2017 (Exhibit 1), at least seven (7) months too
late. Apparently realizing that his claims are untimely, Dulberg attempts; to rely on the
“discovery rule.” He alleges in § 20, without any factual support, that the information regarding
the McGuires’ Iiability as a property owner, was “false and misleading.” As discussed above,
Dulberg fails to allege any specific facts about any false and misleading information ot other
specifics as to Mast and Popovich’s negligent conduct. Dulberg fails to plead facts in support of
the case within the case, i.e. the McGuires® liability in the underlying cause of action. Dulberg
alleges that he was advised to seek an independent opinion from an attorney handling legal
malpractice matters on or about December 16, 2016, but provides no other explanation about
why he was unaware of a claim until December 16, 2016. What happened after he signed the
agreement on January 29, 20147

While there was nothing preventing Dulberg at the time of the McGuire settlement from
seeking a second opinion concerning the propriety or “sense” in settling, Illinois law requires a

plaintiff relying on the discovery rule to plead facts in support of reliance on the discovery rule.
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In other words, the plaintiff must explain why he did not discover the cause of action until
December 16, 2016, The plaintiff has the burden of proving the date of discovery. Hermitage
Corp. v. Contractors Adjustment Co., 166 111.2d 72, 85 (1995). Moreover, under Illinois law,
actual knowledge of the alleged malpractice is not a necessary condition to trigger the running of
the statute of limitations. SK Partners I, LP v. Metro Consultants, Inc., 408 Tll. App. 3d 127, 130
(1st Dist. 2011) (“under the discovery rule, a statute of limitations may run despite the lack of
actual knowledge of negligent conduct™) (emphasis in original)). A statute of limitations begins
to ron when the purportedly injured party “has a reasonable belief that the injury was caused by
wrongful conduct, thereby creating an obligation to inquite further on that issue.” Bluewater
Partners v. Mason, 2012 1L App (1st 102165 at *p. 50).

Here, Dulberg fails to allege any facts to support a delay or tolling of the statute. He
retained subsequent counsel after the defendants withdrew, and could have requested a legal
opinion regarding the McGuires’ liability then, why did he wait? His claim must be dismissed

with prejudice pursuant to 735 ILCS 5/2-619(a)(5).
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V. CONCLUSION
WHEREFORE, Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and

HANS MAST, pursuant to 735 ILCS 5/2-615 and 735 ILCS 5/2-619(a)(5), and 735 ILCS 5/2-
619.1, respectfully request this Honorable Court dismiss Plaintiff’s Complaint with prejudice,

and for any further relief this Court deems fair and proper.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN
CLAUSEN MILLER P.C.
ARDC No. 6239349

10 South LaSalle Street
Chicago, Illinois 60603-1098
312/855-1010

Attorneys for Defendants
gflynn@clausen.com
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE T WENTY-SECOND JUDICIAL CIRCUIT
M¢HENRY COUNTY, ILLINOIS Katherine M. Keefe

Clerk of the Cﬂ'nji:nii?iilnuat*m
¥ Ele cironic il g+
Transaction XB: 17111117451
17LADDDGTT
1142812017 .
MecHemey County, Illinois
S In !;ii‘::‘ii;;?f;»**k#*##**

17LADO0STT7 *shssibnibha
No.

PAUL DULBERG,
Plaintiff,

V.

NOTICE

THIS CASE IS HEREBY SET FOR A
SCHEDULING CONFERENCE IN
COURTROOM 201 ON
0212712018 , AT 900 AM,
, FAILURE TO AVPEAR MAY RESULT IV
COMELAINTATLAW | ypyp'cp g, BEING DISMISSED OR AN
(Legal Malpractice) ORDER OF DEFAULT BEING ENTERED.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

Defendant.

P

COMES NOow your Plaintiff, PAUL DULBERG (hereinafter also_referred to.as_

“DULBERG”), by and through his attorneys, THE GOOCH FIRM, and as and for his Complaint | 1
against THE LAW OFFICES OF THOMAS 7. POPOVICH, P.C., (hereinafter also referred to as
“POPOVICH”), and HANS MAST (hereirafter also referred to as “MAST”), states the
following;

1. Your Plaintiff, PAUL DULBERG, is a resident of MecHenry County, Tllinois, and was
such a resident at all times complained of herein.

2. Your Defendant, THE LAW OFFICES OF THOMAS J. POPOVICH, P.C, is alaw firm
operating in McHenty County, lllinois, and {ransacting business on a regular and da;ily basis in
McHenry County, Illinofs,

3. Your Defendant, HANS MAST, is either an agent, employes, or partner of THE LAW
OFFICES OF THOMAS J. POPOVICH, P.C, MAST is a licensed attorhey in the State of

Illinois, and was so Ticensed at all times relevant to this Complaint.
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4, That due to the actions and status of MAST in relation to POPOVICH, the actions and
inactions of MAST ate directly attributable to hig employer, partnership, or principal, being THE
LAW OFFICES OF THOMAS J. POPVICH, P.C.

5, Venue is therefore claimed proper in McHenry County, Illinois, as the Defendants
transact substantial and regu\;lar business in and about McHenry County in the practice of law,
where their office is located.

6. On or about June 28, 2011, your Plaintiff, DULBERG was involved in a horrendous
accident, having been asked by his neighbors Caroline McGuire and William MecGuire, in
assisting a David Gagnon in the cutting down of a tree on the McGuire property, DULBERG

/

]iveq_ Jj;}_ﬁl'le nei ghborhood.

7. At this time, Gaguon lost control of the chainsaw he was using causing it to strike
DULBERG. This caused substantial and catastrophic injuries to DULBERG, including but not
limited to great pain and suffering, current as well as future medical expenses, in an amount in
~oxcess of $260,000.00, along with lost wages in excess of $250,000.00, and various other
damages.

8. In May of 2012, DULBERG retained THE LAW OFFICES OF THOMAS 1.
POPOVICH, P.C., pursuant to a written retainer agreement attached hereto as Exhibit A.

9. A copy of the Complaint filed by MAST on his own behalf, and on behalf of DULBERG,
is attached hereto as Exhibit B, and the allegations of that Compleint are fully incorporated into
this Compiaint as if fully set forth herein.

10. Animplied term of the retainer agreoment attached hereto as Exhibit A, was that at 2]l

ttmes, the Defendants would exercise their duty of due care towards thejr client and conform

their acts and actions within the standard of care every attorney owes his client.
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11. That as Exhibit B reveals, Defondants property filed suit against not only the operator of

the chain saw, but also his principals, Caroline McGuire and William McGuire, who purportedly
were supervising him in his wotk on the premises,

12. At the time of filing of the aforesaid Complaint, MAST cettified pursuant to Supreme
Court Rule 137, that he had made a diligent investigation of the facts and circumstances around
the Complaint he filed, and further had ascertained the appropriate law, MAST evidently
believed a very good and valid cause of action existed against Caroline McGuire and Wiltiam
McGuire, |

13, The matter proceeded through the notmal stages of litigation until sometime in late 2013

or esgl}: 2014, when MAST met with DULBERG and other family members.and advised them - — . ...}
there was no cause of action against William MoGuire and Caroline MeGuire, and told
DULBERG he had no choice but to execute a telease in favor of the McGuire’s for the sum of
$5,000.00. DULBERG, having no choice in the matter, relucta-ntly agreed with MAST and to
accept the sum of $5,000.00 releasing not oniy William and Caroline McGuire, but also Auto-
Ownets Insurance Company from any further responsibility or liability in the matter, A copy of
the aforesaid general release and settlement agreement is attached hereto as Exhibit C.

14. MAST and POPOVICH continued to tepresent DULBERG through to and including !
March of 2015, following which DULBERG and the Defendants terminated their relationship.
15. Continuously throughout the period of representation, MAST and POPOVICH
represented repeatedly to DULBERG there was no possibility of any liability against William
and/or Caroline McGuire and/or Auto-Owners Insurance Company, and lulled DULBERG into

believing that the matter was being properly handled. Then, due to a claimed failure of

communication, MAST and POPOVICH withdrew from the representation of DULBERG,
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16, Thereafter, DULBERG retained other attorneys and proceeded to a binding mediation

before a retired Circuit Judge, where DULBERG received a binding mediation award of

$660,000.00 in gross, and a net award of $561,000.00. Unfortunately, a “high-low agreement”

had been executed by DULBERG, reducing the maximum amount he could recover to

$300,000.00 based upon the insurance policy available, The award was substantially more than ]
that sum of money, and could have been recovered from McGuire’s had they not been dismissed

from the Complaint. A copy of the aforesaid Mediation Award is attached hereto as Exhibit D.

17.  The McGuire’s were property owners and had property insurance covering injuries or

losses on their property, as well as substantial personal assets, including the property location

where the accident took place at 1016 West Flder Avenue, in the City of McHenty, Jinoig,—— «- -

MoGuite’s were well able to pay all, or a portion of the binding mediation award had they still o

remained parties,

18.  DULBURG, in his relationship with POPOVICH and MAST, cooperated in all ways with
them, furnishing all hecessary information as required, and frequently conferred with them,

19, Until the time of the mediation award, DULBURG had no reason to believe he could not
recover the full amount of his injuries, based on POPOVICH’S and MAST’S representations to ;
DULBERG that he could recover the full amount of his injuries from Gagnon, and that the
nclusion of the McGuire’s would only complicate the case,

20.  Following the execution of the mediation agt'eehlent with the “high-low ngreement”
contained therein, and the final mediation award, DULBURG realized for the first time that the
information MAST and POPOVICH had given DULBERG was false and misleading, and that in

fact, the dismissal of the McGuire’s was a serious and substantial mistake, Following the
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mediation, DULBERG was advised to seek an independent opinjon from an attorney handling
Legal Malpractice matters, and received that opinion on or about December 16, 2016,

21, MAST and POPOVICH, jointly and severally, breached the duties owed DULBURG by
violating the standard of care owed DULBERG in the following ways and respects:

a) Failed to take such actions as were necessary during their representation of
DULBERG to fix liability against the property owners of the subject property (the McGuire’s)
who employed Gagnon, and sought the assistance of DULBERG;

b) Failed to thoroughly investigate liability issues against property owners of the

subject property;

©) Failed to conduct necessary discovery, so as to {ix_the Hability.of the propetty

owners to DULBERG;

d) Failed to understand the law pertaining to a property owner’s rights, duties and
responsibilities to someone invited onto their property;

) Impropetly utged DULBURG to accept a nonsensical settlement from the
property owners, and dismissed them from all further responsibility;

) Failed to appreciate and understand further moneys could not be received as
against Gagnon, and that the McGuire’s and their obvious liability were a very necessary party to
the litigation,

) Falsely advised DULBURG throughout the period of their representation, that the
actions taken regarding the McGuire’s was proper in all ways and respects, and that DULBURG

had no choice but to accept the settlement;

5
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h) Failed to properly explain o DULBURG all ramifications of accepting the
MecGuire settlement, and giving him the option of retaining alternative counsel to review the
matter;

i) Continually 1’eassurc;,d DULBURG that the course of action as to the property
owners was proper and appropriate;

)] Were otherwise negligent in their representation of DULBERG, concealing from
him necessary facts for DULBURG to make an informed decision as to the McGuire’s, instead
coercing him into signing a release and settlement agreement and accept a paltry sum of
$5,000.00 for what was a grievous injury.

22, That DULBERG suffered serious and substantial damages, not only as a result of the

injury as set forth in the binding mediation award, but due to the direct actions of MAST and
POPOVICH in urging DULBURG to release the McGuire’s, lost the sum of well over
$300,000.00 which would not have occurred but for the acts of MAST and THE LAW OFFICES
OF THOMAS J. POPOVICH, P.C.

WHEREFCRE, your Plaintiff, PAUL DULBERG prays this Honorable Court to enter
judgment on such verdict as a jury of twelve (12) shall return, together with the costs of suit and
such other and further relief as may be just, all in excess of the Jurisdictional minimums of this
Honorable Court.

Respectfully subimitied by,

PAUL DULBERG, Plaintiff, by his
attorneys THE GOOCH FIRM,

LAY, '

Thomas W. Gooch, III
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PLAINTIFF HEREBY DEMANDS A TRIAL BY JURY OF TWELVE (12) PERSONS,

%%omas W. Gooch, III .

Thomas W. Gooch, III
THE GOOCH FIRM
209 S, Main Street
Wauconda, IL, 60084

TS5 26-0110
ARDC No.: 3123355
gooch@googhfirm.com
office@goochfirm.com
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,

No.: 17 LA 377

A

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C. and HANS MAST,
Defendants.

N ' ' ' ' ' ' '

PLAINTIFF’S RESPONSE TO DEFENDANTS’ MOTION TO DISMISS FIRST
AMENDED COMPLAINT AT LAW

NOW COMES, your Plaintiff, PAUL DULBERG, (hereinafter referred to as
“DULBERG") by and through his attorneys, THE GOOCH FIRM, and for his Response to
Defendants’ THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. and HANS MAST
(hereinafter collectively referred to as “Defendants™) Motion to Dismiss states to the Court the
following:

INTRODUCTION

Defendants brought their Motion to Dismiss First Amended Complaint at Law, pursuant
to Section 2-615. (See Defendants” Memorandum in Support of Defendants” Motion to Dismiss
attached hereto without exhibits as Exhibit A.) In their Motion, Defendants argue that
DULBERG failed to state a claim for legal malpractice. However, after review of the facts in the
Complaint, this Honorable Court will determine that DULBERG"s First Amended Complaint is
sufficient to survive this Motion to Dismiss.

STANDARD OF REVIEW FOR SECTION 2-615

1. A Motion to Dismiss pursuant to section 2-615 attacks the legal sufficiency of the

Complaint by alleging defects on its face. Weisblatt v. Colky, 265 11l.App.3d 622, 625 (1* Dist.

1994). Section 2—-615 motions “raise but a single issue: whether, when taken as true, the facts

1
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alleged in the Complaint set forth a good and sufficient cause of action.” Visvardis v. Ferleger
375 1. App.3d 719, 723 (1* Dist. 2007), quoting Scott Wetzel Services v. Regard, 271 1ll.App.3d
478, 480, 208 111. Dec. 98, 648 N.E.2d 1020 (1995).

2; When the legal sufficiency of a Complaint is challenged by a section 2-615
Motion to Dismiss, all well-pleaded facts in the Complaint are taken as true and a reviewing
court must determine whether the allegations of the Complaint, construed in a light most
favorable to the plaintiff, are sufficient to establish a cause of action upon which relief may be
granted. Vitro v. Mihelcic, 209 111. 2d 76, 81 (2004); King v. First Capital Financial Services
Corp. 215 111.2d 1, 12 (2005). A cause of action should not be dismissed on the pleadings unless
it clearly appears that no set of facts can be proved that will entitled the plaintiff to recover.
Zedella v. Gibson, 165 111.2d 181, 185 (1995).

ARGUMENT
(under 2-615)
I. Dulberg sufficiently states a cause of action for legal malpractice against the
Defendants.

B In his First Amended Complaint, DULBERG sufficiently set forth the necessary
elements of legal malpractice. “To prevail on a legal malpractice claim, the plaintiff client must
plead and prove that the defendant attorneys owed the client a duty of due care arising from the
attorney-client relationship, that the defendants breached that duty, and that as a proximate
result, the client suffered injury.” Northern Illinois Emergency Physicians v. Landau, Omahana
& Kopka, Ltd., 216 111.2d 294, 306-307 (I11., 2005).

2. In the Motion to Dismiss, Defendants allege that DULBERG has not pled
necessary facts. For example, Defendants argue that DULBERG did not plead enough facts as

to what necessary discovery was not conducted under paragraph 31(c) of the First Amended

Complaint (See Motion to Dismiss attached as Exhibit A, pg. 6) This is not true.
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3 In that same paragraph, DULBERG gives an example of what type of discovery
was necessary, i.e. hiring a liability expert. (See First Amended Complaint, Exhibit B, §31(c).)

4. Had Defendants conducted expert discovery in DULBERG’s case, the expert
would have opined as to the liability of both Gagnon and the McGuires. DULBERG's
allegations that an expert should have been hired by MAST is proper because had MAST hired
an expert prior to releasing the McGuires, the expert could have opined as to their liability
which would have resulted in the McGuires staying in the case and DULBERG being able to
obtain a much higher mediation award. Further, this opinion should have been made prior to
settling with the McGuires in order to determine whether $5,000.00 was a reasonable amount.

5 In their Motion, Defendants question why DULBERG’s subsequent counsel did
not retain an expert. (See Motion to Dismiss attached as Exhibit A, pg. 7) In fact, DULBERG
and his subsequent counsel did retain an expert for the mediation and were successful in the
mediation due to the expert’s opinion as to liability. (See First Amended Complaint, Exhibit B,
424, 29.) Thus this issue in Defendants’ Motion is moot.

6. DULBERG also discussed necessary discovery regarding insurance policies of
Gagnon and McGuires. MAST failed to conduct discovery to obtain these insurance policies.
This is evidenced in the First Amended Complaint where DULBERG pled that MAST advised
him that Gagnon’s insurance policy limit was only $100,000.00, when in reality it was later
discovered that the limit was $300,000.00. (See First Amended Complaint, Exhibit B, §13, 22.)
This shows that MAST did not have the sufficient discovery as to Gagnon’s insurance policy.

7. Defendants’ next issue with the First Amended Complaint is that DULBERG did

not specify the law pertaining to a property owner’s duties and responsibilities that MAST
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should have been familiar with while representing DULBERG. (See Motion to Dismiss attached
as Exhibit A, pg. 6.)

8. The law that MAST should have understood under paragraph 31(f) of the First
Amended Complaint is premises liability and the liabilities of the parties involved in the
underlying case. “Under the Premises Liability Act, the duty owed by a premises owner or
occupier to an invitee or a licensee is that of ‘reasonable care under the circumstances regarding
the state of the premises or acts done or omitted on them.’” (internal citation omitted) Rhodes v.
Hlinois Cent. Gulf R.R., 172 111.2d 213, 228 (Il1., 1996).

9. In this case, DULBERG was an invitee of the McGuires. “An invitee is defined as
one who enters the premises of another with the owner's or occupier's express or implied
consent for the mutual benefit of himself and the owner, or for a purpose connected with the
business in which the owner is engaged.” Rhodes v. lllinois Cent. Gulf R.R., supra. The
McGuires had a duty of reasonable care to DULBERG as an invitee because DULBERG was
on their property for their benefit, to cut down a tree. (See First Amended Complaint, Exhibit
B, 16.)

10. MAST’s failure to become familiar with this law or chainsaw ownership liability,
resulted in him coercing and pressuring DULBERG to accept a paltry settlement of $5,000.00
with the McGuries, when in fact their liability was much more, as presented by the expert
during the mediation. Based on this law, MAST would have seen that McGuires as homeowners
did in fact owe a duty to DULBERG.

1y Also, had MAST reviewed the law on premises liability, he could have considered
the law as to ultrahazardous circumstances and the strict liability of the homeowners. “Illinois

has recognized strict liability principally in two instances:” * * * “(2) when a defendant engages
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in ultrahazardous or abnormally dangerous activity as determined by the courts, giving
particular consideration, inter alia, to the appropriateness of the activity to the place where it is
maintained, in light of the character of the place and its surroundings.” (internal citations
omitted) Miller v. Civil Constructors, Inc., 272 1. App.3d 263, 266 (2™ Dist., 1995). MAST
should have considered strict liability as to the McGuires prior to advising DULBERG to settle.

12. Throughout the First Amended Complaint, DULBERG lists different ways (via
email and in person communication) that Defendants falsely advised DULBERG that releasing
the McGuires from liability was the proper course to take. (See First Amended Complaint,
Exhibit B, §15-21.)

13.  Also, MAST emailed and verbally told DULBERG that if he did not agree to the
$5,000.00 settlement with the McGuires, he would get nothing. (See First Amended Complaint,
Exhibit B, §15-21.)

14.  Overall, DULBERG has pled with enough specificity what MAST and/or the
Defendants did improperly to breach the standard of care.

15.  Asto the specific allegations relating to Defendants’ concealment of facts to
DULBERG, paragraph 31(k) of the First Amended Complaint, DULBERG stated what was
concealed from him by the Defendants. Defendants concealed from DULBERG the actual
policy limits from the McGuires and Gagnon, concealed facts relating to the explanation of
liability law and what type of duty the McGuires owed to DULBERG, concealed that retaining
an expert witness prior to accepting settlement would have been beneficial to DULBERG’s
case, and concealed the fact that Defendants were handling everything properly when this was

not the truth.
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16.  The facts pled regarding concealment are sufficiently pled in DULBERG’s First
Amended Complaint and must be taken as true in a Section 2-615 Motion.

17.  Next, Defendants argue without any authority that DULBERG was not coerced
because he had time to deliberate over the decision to settle. (See Motion to Dismiss attached as
Exhibit A, pg. 7.) This is not true.

18.  DULBERG's exhibits to the First Amended Complaint as well as the pleading
itself demonstrate how MAST coerced DULBERG into the settlement with the McGuires.

19.  DULBERG pled that MAST essentially gave him two options: to take the
$5,000.00 settlement or get nothing. DULBERG was coerced into this decision because he was
unaware of any other option and forced to take the only available option.

20. On multiple occasions, MAST told DULBERG, via email, to accept the
settlement otherwise the McGuires will get out of the case for free. (See First Amended
Complaint, Exhibit B, {15, 16.)

21.  DULBERG also pled that MAST verbally told him that he had no choice but to
execute a release of the McGuires and accept the $5,000.00. (See First Amended Complaint,
Exhibit B, §17.)

22.  Defendants also argue that Exhibit E to the First Amended Complaint shows that
DULBERG had time to deliberate over the decision and thus could not have been coerced. (See
Motion to Dismiss attached as Exhibit A, pg. 7.) This is not true.

23.  Exhibit E to the First Amended Complaint is an email from DULBERG to MAST
stating that the release was signed and put in the mail. Exhibit E further shows DULBERG’s

continued hesitation over the $5,000.00 settlement however, based on the information that
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MAST had told him, DULBERG said that he “trusted his judgment”. See Exhibit E to the First
Amended Complaint.

24.  “Coercion” and “duress” have essentially the same meaning: overpowering
another's free will by imposition, oppression, or undue influence. Crossroads Ford Truck Sales,
Inc. v. Sterling Truck Corp., 341 1ll.App.3d 438, 446 (4" Dist., 2003). MAST continuous verbal
and written threats to accept the settlement or get nothing resulted in DULBERG thinking (based
on what his attorney was telling him) that he had no other choice but to accept this small
settlement.

25.  More importantly, whether DULBERG was coerced or acted willingly is a
question of fact. Schwartz v. Schwartz, 29 1ll.App. 516, 527 (4™ Dist., 1889).

26.  The pleading and exhibit show that DULBERG made the decision to settle after
meeting with MAST in person, and MAST telling him that he had no choice but to accept the
settlement. DULBERG acted quickly to accept the settlement based on the information that
MAST told him that if he would not accept it, the offer would be withdrawn and the McGuires
would be successful on a summary judgment motion.

27.  Simply because Exhibit E states that the release was mailed weeks later, does not
mean that DULBERG was not coerced into accepting the settlement based on the information
that he was given by his attorney whom he trusted.

28.  In any event, the issue of coercion must be left to the trier of fact to decide after
all evidence is obtained and at this point, determining a factual question on a Motion to Dismiss
would be inappropriate.

29. Last Defendants raise the issue of proximate cause as to MAST’s improper

determination of Gagnon’s insurance coverage limit being $300,000.00 and not $100,000.00.
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(See Motion to Dismiss attached as Exhibit A, pg. 7.) As argued above, this allegation supports
DULBERG’s argument that MAST did not conduct the proper discovery, as evidenced by the
incorrect policy limit. Had MAST not breached the standard of care and had he conducted proper
discovery, DULBERG would have had the correct policy amount for Gagnon, and would have
the insurance policy for the McGuires in order to make an informed decision as to settlement.

30. In DULBERG's case, he was forced to settle for an amount less than he would
have reasonably received. After mediation, DULBERG was allowed only to recover to the extent
of Gagnon’s policy limits. (See First Amended Complaint, Exhibit B, 424, 27, 29.) Had MAST
not allowed the release of the McGuires, DULBERG could have reasonably been able to collect
the remainder of the mediation award against the McGuires. “Attorney malpractice action should
be allowed where it can be shown that the plaintiff had to settle for a lesser amount than she
could reasonably expect without the malpractice.” Brooks v. Brennan, 255 111.App. 3d 260, 270
(5™ Dist., 1994). Thus, DULBERG properly brought a malpractice against the Defendants.

31.  The allegations set forth as to the legal malpractice by DULBERG in his First
Amended Complaint are not conclusions and when taken as true, are sufficient to withstand a
Section 2-615 dismissal.

32. DULBERG has proven that the actions and inactions of the Defendants have
caused DULBERG damages. (See First Amended Complaint, Exhibit B, 31, 32.) Any dispute
as to the proximate cause and damages must be left to the jury as it is a factual question. The
issues of proximate cause and damages must be determined by a jury or trier of fact after all
proper evidence and testimony is presented at trial. Proximate cause is a question of fact to be
decided by a jury. (internal citation omitted) (Emphasis added) Hooper v. County of Cook, 366

[.App.3d 1, 7 (1* Dist., 2006). “The determination of damages is a question of fact that is
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within the discretion of the jury and is entitled to substantial deference.” (Emphasis added.)
Linhart v. Bridgeview Creek Development, Inc., 391 Tll.App.3d 630, 636 (1* Dist., 2009).

33.  Defendants in their Motion to Dismiss are requiring of DULBERG to plead his
entire case in a single Complaint. “Plaintiff is not required to prove his case at this stage of the
pleadings and the damages as alleged are sufficient to show he was damaged by Defendants’
actions and cause of action for legal malpractice. Fox v. Seiden, supra, at 294; Platson v. NSM

| America, Inc., 322 11l App. 3d 138, 143 (2™ Dist., 2001) (‘Cases are not to be tried at the
pleadings stage, so a claimant need only show a possibility of recovery, not an absolute right to
recover, to survive a 2-615 Motion.”). Here, DULBERG has shown at least a possibility of
recovery based on the malpractice of Defendants, thus should survive Defendants’ 2-615 Motion.

34.  Accordingly, this Honorable Court should deny Defendants” Motion in order to
allow the case to be fully and properly litigated.

CONCLUSION

After review of the allegations in the First Amended Complaint and taking the allegations
as true, this Honorable Court must find that DULBERG has properly stated and pled a claim for
legal malpractice. More importantly, due to the factual questions in this case, granting the
Motion to Dismiss would be inappropriate. However, in the event this Court grants the Motion,
DULBERG requests a reasonable time to file a Second Amended Complaint to include any other
facts this Court deems appropriate.

WHEREFORE your Plaintiff PAUL DULBERG prays this Honorable Court denies
Defendants’ Motion to Dismiss and for all other relief this Honorable Court deems equitable and
just. If this Court grants Defendants’ Motion to Dismiss, PAUL DULBERG prays for a

reasonable amount of time to file a Second Amended Complaint.
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Respectfully submitted by
THE GOOCH FIRM, on behalf of
PAUL DULBERG, Plaintiff,

sl

Thomas W. Gooch, 111

THE GOOCH FIRM
209 S. Main Street
Wauconda, 1L 60084
847-526-0110
gooch@goochfirm.com
office@goochfirm.com
ARDC: 3123355
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Clerk of the Circuit Court
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT

MCHENRY COUNTY, ILLINOIS
PAUL DULBERG, )
Plaintiff, ;
Vs. ; No. 17LA000377
THE LAW OFFICES OF THOMAS J. ;
POPOVICH, P.C., and HANS MAST, )
Defendants. ;

MEMORANDUM IN SUPPORT OF DEFENDANTS’
MOTION TO DISMISS FIRST AMENDED COMPLAINT AT LAW

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P.C., pursuant to
735 ILCS 5/2-615, submit this Memorandum in Support of Defendants’ Motion to Dismiss

Plaintiff’s First Amended Complaint at Law with prejudice, and state as follows:

L INTRODUCTION
The Plaintiff Paul Dulberg (“Dulberg”) retained defendants The Law Offices of

Thomas J. Popovich P.C. (“Popovich”) to prosecute a personal injury claim on his behalf against
his next door neighbors, Carolyn and Bill McGuire and their adult son (Dulberg’s lifelong
friend), David Gagnon (“Gagnon™)). Hans Mast (“Mast”) handled the case for the firm. Dulberg
was on the McGuires’ property, assisting Gagnon trim some tree branches with a chainsaw,
when Dulberg’s right arm was lacerated by the chainsaw. Dulberg agreed to a settlement with
the McGuires. Thereafter, he and Mast reached an impasse. Mast and the firm withdrew, and

successor counsel continued to prosecute the case against Gagnon.

1624970.1
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Dulberg now has a case of “buyer’s remorse,” admitting that he reluctantly agreed to
accept the McGuires® settlement offer. He has attempted to state a claim against Popovich and
Mast for legal malpractice. However, he has not plead the requisite elements of a legal
malpractice case against Popovich and Mast, or the requisite elements of the underlying case (the

“case within the case”).

II. PROCEDU ISTORY

On November 28, 2017, Plaintiff filed his single count Complaint at Law for legal
malpractice. Defendants moved to dismiss. On May 10, 2018, the Court granted Defendants’
Motion to Dismiss pursuant to 735 ILCS 5/615 (see Order attached as Exhibit 1). During the
hearing on Defendants’ Motion to Dismiss, Judge Meyer ordered that the Plaintiff plead with
more particularity and specificity regarding any allegations that he was misled. The Court also
ordered the Plaintiff to provide more specificity and particularity with respect to any claims that
information provided by Defendants to the Plaintiff was false and misleading. Plaintiff filed its
First Amended Complaint at Law on June 7, 2018.

111 TAT NT OF S

A. The Following Facts Can Be Gleaned From The First Amended Complaint

xhibit 2) and I its

On June 28, 2011, Dulberg was assisting David Gagnon in the cutting down of a tree on
the property of Carolyn and Bill McGuire. (Exhibit 2, § 6). Gagnon lost control of the chainsaw
and caused personal injury to Dulberg. (Exhibit 2,4 7). In May of 2012, Dulberg retained
Popovich. (Exhibit 2, §8). On May 15, 2012, Mast filed a Complaint on behalf of Dulberg

against Gagnon and the McGuires in the Circuit Court of McHenry County, Illinois, Case No, 12

2
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LA 178. (Exhibit 2, 19, and Exhibit 2B)'. In late 2013, Dulberg settled with the McGuires and
executed a Release in their favor in exchange for the payment of $5,000.00. The McGuires and
their insurance carrier, Auto Owners Insurance Company, were released. (Exhibit 2, § 18 and
Exhibit 2D). Defendants continued to represent Dulberg until March 2015. (Exhibit 2, §21).
Dulberg retained successor counsel and proceeded to a binding mediation and received a
mediation award (Exhibit 2, § 24 and Exhibit 2G). After the mediation, Dulberg allegedly
realized for the first time that the information Mast and Popovich had given him was false and
misleading and that the dismissal of the McGuires was a serious and substantial mistake. He was
advised to seek an independent opinion from an attorney handling legal malpractice matters and
received that opinion on or about December 16, 2016. (Exhibit 2, § 28-29).
B. Alleged Acts of Negligence
Popovich’s and Mast’s alleged malpractice revolves around the settlement of the

underlying case between Dulberg and McGuires. The allegations of a breach of the standard of
care are all contained in § 31, subsections a) through o) inclusive. Paragraph 31 states as
follows:

31.  MAST and POPOVICH, jointly and severally, breached the

duties owed DULBERG by violating the standard of care owed

DULBERG in the following ways and respects:

a) Failed to take such actions as were necessary during their

representation of DULBERG to fix liability against the property

owners of the subject property (the McGuires) who employed

Gagnon, and sought the assistance of DULBERG, for example

hiring a liability expert;

b) Failed to thoroughly investigate liability issues against
property owners of the subject property;

! The exhibits to the underlying complaint in Case No. 12 LA 178 will be referenced as Exhibits 2A, 2B,
2C, 2D, 2E, 2F, and 2G.

3
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) Failed to conduct necessary discovery, so as to fix the
liability of the property owners to DULBERG, for example hiring
a liability expert;

d) Failed to investigate the insurance policy amounts of the
McGuires and Gagnon;

e) Incorrectly informed DULBERG that Gagnon’s insurance
policy was “only $100,000.00™ and no insurance company would
pay close to that;

1)) Failed to understand the law pertaining to a property
owner’s rights, duties and responsibilities to someone invited onto
their property by consulting an expert regarding these issues;

2) Improperly urged DULBERG to accept a nonsensical
settlement from the property owners, and dismissed them from all
further responsibility;

h) Failed to appreciate and understand further moneys could
not be received as against Gagnon, and that the McGuires and their
obvious liability were a very necessary party to the litigation;

i) Falsely advised DULBERG throughout the period of their
representation, that the actions taken regarding the McGuires was
proper in all ways and respects, and that DULBERG had no choice
but to accept the settlement;

J) Coerced DULBERG, verbally and through emails, into
accepting the settlement with the McGuires for $5,000.00 by
misleading him into believing that [sic] had no other choice but to
accept the settlement or else “the McGuires will get out for FREE
on a motion”.

k) Concealed from DULBERG the necessary facts for him to
make an informed decision as to the McGuires, instead coercing
him verbally and through emails into signing a release and
settlement agreement and accept a paltry sum of $5,000.00 for
what was a grievous injury;

1) Failed to properly explain to DULBERG all ramifications
of accepting the McGuire settlement, and giving him the option of
retaining alternative counsel to review the matter;

m)  Continually reassured DULBERG that the course of action
as to the property owners was proper and appropriate;

4
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n) Failed to retain a liability expert to prove DULBERG’s

damages;

0) Were otherwise negligent in their representation of
DULBERG.

IV. DULBERG FAILS TO STATE IM FOR LE

MALPRACTICE UNDER 735 ILCS 5/2-615

A. Legal Standard
It is clearly established that Illinois is a fact pleading jurisdiction, requiring the plaintiff

to present a legally and factually sufficient complaint. Winfrey v. Chicago Park Dist., 274 IlL.
App. 3d 939, 942 (1st Dist. 1995). A plaintiff must allege facts sufficient to bring his or her
claim within the cause of action asserted. Jackson vs. South Holland Dodge, 197 1l1. 2d 39
(2001). To pass muster a complaint must state a cause of action in two ways: first, it must be
legally sufficient -- it must set forth a legally recognized claim as its avenue of recovery, and
second, the complaint must be factually sufficient -- it must plead facts, which bring the claim
within a legally recognized cause of action as alleged. People ex rel. Fahner v. Carriage Way
West, Inc., 88 111, 2d 300, 308 (1981). Dismissal of a complaint is mandatory if one fails to meet
both requirements. Misselhorn v. Doyle, 257 Ill. App. 3d 983, 985 (5th Dist. 1994). In ruling on
a Section 2-615 motion, “only those facts apparent from the face of the pleadings, matters of
which the court can take judicial notice, and judicial admissions in the record may be
considered.” Mount Zion State Bank and Trust v. Consolidated Communications, Inc., 169 IlL.
2d 110, 115 (1995).

In Illinois, to establish a legal malpractice claim, a plaintiff must plead and prove the
existence of an attorney client relationship; a duty arising from that relationship; a breach of that
duty, the proximate causal relationship between the breach of duty and the damage sustained;

and actual damages. Glass v. Pitler, 276 111. App. 3d 344, 349 (1* Dist. 1995). The injuries

5
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resulting from legal malpractice are not personal injuries but pecuniary injuries to intangible
property interests. Glass at 349. Damages must be incurred and are not presumed. Glass at 349.
It is the plaintiff’s burden to establish that “but for” the attorney’s negligence, the client would
not have suffered the damages alleged. Glass at 349. “The proximate cause element of legal
malpractice claim requires that the plaintiff show that but for the attorney’s malpractice, the
client would have been successful in the undertaking the attorney was retained to perform.

Green v. Papa, 2014 IL App. (5%) 1330029 (2014), quoting Owens v. McDermott Will & Emery,
316 Ill. App. 340 (1st Dist. 2000), at 351. The plaintiff in a legal malpractice claim must plead a
case within the case. Ignarski v. Norbut, 271 Ill. App. 3d 522 (1st Dist.1995).

B. Dulbe: Is to Plead Facts in Support nclusory Allegations

Dulberg’s second attempt at stating a claim fairs no better than his first. He still fails to
plead with specificity and particularity as to how he was misled, or how any information
provided to him was false and misleading. His allegations are pled in conclusory fashion
throughout. He also fails to plead any facts concerning the McGuires’ liability in the underlying
case. His allegations concern the viability of a tort claim against property owners. Accordingly,
he must plead facts in support of the property owners’ [the McGuires] liability in the underlying
case. Instead, Dulberg pleads only conclusions. More is necessary under Illinois law.

Dulberg has failed to follow the court’s direction from the hearing on Defendant’s
Motion to Dismiss. The allegations of negligence contained in § 31 fail to allege any facts in
support of the conclusions. For example, what necessary discovery was not conducted? (§ 31
(c)) What is the law pertaining to a property owner’s duties and responsibilities? (31 (f)). How
did defendants falsely advise Dulberg that the actions taken regarding the McGuires was proper?
(§ 31 (i)). What was concealed from Dulberg? (§ 31 (k)). The bottom line is that Dulberg has yet
to explain how the McGuires would have been found liable. The only thing that can be gleaned

6
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from the facts alleged in the Complaint and First Amended Complaint, is that Dulberg was
injured on their property. He fails to explain how the McGuire’s breached any duty to him, and
how they would have been liable.

Additionally, Dulberg’s allegations of coercion are not supported by his own pleadings.
It is reasonably inferred from the pleadings that Dulberg had ample time to retain another
attorney (in fact later he did). Exhibit E to his First Amended Complaint establishes that he
deliberated over the decision to settle, and mailed a signed release back to Mast. So how was he
coerced, when he alleges that he met with Mast, and then later mailed the executed release?

Moreover, his allegations regarding the failure to retain an expert are unsupported. He
also fails to explain why his successor counsel did not retain an expert at the appropriate time if
necessary. Lastly, Dulberg can never properly allege proximately caused damages regarding the
allegation in § 31 (e), that Gagnon’s insurance coverage was $300,000 and not $100,000. In fact,
Dulberg admits in § 24 that he recovered $300,000 in available coverage from Gagnon. If Mast
incorrectly reported the available coverage, it did not cause any damage, as Dulberg’s successor
counsel was apparently able to recover the full amount of available coverage against the
individual who injured Dulberg with a chainsaw.

Under Illinois fact pleading requirements, much more is needed. In a case of alleged
professional liability, the plaintiff cannot simply allege in conclusory terms that the defendants
were negligent, and that the Plaintiff could have proved up liability against the underlying
defendants. He must allege why and how. Dulberg has failed twice. His First Amended

Complaint must be dismissed with prejudice pursuant to 735 ILCS 5/2-615.

7
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V. CONCLUSION
WHEREFORE, Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and

HANS MAST, pursuant to 735 ILCS 5/2-615 respectfully request this Honorable Court dismiss

Plaintiff’s Complaint with prejudice, and for any further relief this Court deems fair and proper.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN
CLAUSEN MILLER P.C.
ARDC No. 6239349

10 South LaSalle Street
Chicago, Illinois 60603-1098
(312) 855-1010

Attorneys for Defendants
gflynn@clausen.com
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
' McHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
No. 17 LA 377

V.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

N N St N N N o N N N

Defendant.

FIRST AMENDED COMPLAINT AT LAW
(Legal Malpractice)

COMES NOW your Plaintiff, PAUL DULBERG (hereinafter also referred to as
“DULBERG"), by and through his attorneys, THE GOOCH FIRM, and as and for his First
Amended Complaint against THE LAW OFFICES OF THOMAS J. POPOVICH, P.C.
(hereinafter also referred to as “POPOVICH”), and HANS MAST (hereinafier also referred to as
“MAST"), states the following:

1. Your Plaintiff, PAUL DULBERG, is a resident of McHenry County, Illinois, and was
such a resident at all times complained of herein.

s Your Defendant, THE LAW OFFICES OF THOMAS J. POPOVICH, P.C., is a law firm
operating in McHenry County, Illinois, and transacting business on a regular and daily basis in
McHenry County, Illinois.

3. Your Defendant, HANS MAST, is either an agent, employee, or partner of THE LAW
OFFICES OF THOMAS J. POPOVICH, P.C. MAST is a licensed attorney in the State of

[llinois, and was so licensed at all times relevant to this Complaint.
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4. That due to the actions and status of MAST in relation to POPOVICH, the actions and
inactions of MAST are directly attributable to his employer, partnership, or principal, being THE
LAW OFFICES OF THOMAS J. POPVICH, P.C.

5 Venue is therefore claimed proper in McHenry County, Illinois, as the Defendants
transact substantial and regular business in and about McHenry County in the practice of law,
where their office is located.

6. On or about June 28, 2011, your Plaintiff, DULBERG was involved in a horrendous
accident, having been asked by his neighbors Caroline McGuire and William McGuire, in
assisting a David Gagnon in the cutting down of a tree on the McGuire property. DULBERG
lived in the same area. |

7. At this time, Gagnon lost control of the chainsaw he was using causing it to strike and cut
DULBERG’s arm. This caused substantial and catastrophic injuries to DULBERG, including but
not limited to great pain and suffering, current as well as future medical expenses, in an amount
in excess of $260,000.00, along with lost wages in excess of $250,000.00, and various other
damages.

8. In May of 2012, DULBERG retained THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., pursuant to a written retainer agreement attached hereto as Exhibit A.

9. A copy of the Complaint filed by MAST on his own behalf, and on behalf of DULBERG,
is attached hereto as Exhibit B, and the allegations of that Complaint are fully incorporated into
this Complaint as if fully set forth herein.

10.  An implied term of the retainer agreement attached hereto as Exhibit A, was that at all
times, the Defendants would exercise their duty of due care towards their client and conform

their acts and actions within the standard of care every attorney owes his client.
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11.  That as Exhibit B reveals, Defendants properly filed suit against not only the operator of
the chain saw, but also his principals, Caroline McGuire and William McGuire, who purportedly
were supervising him in his work on the premises.

12. At the time of filing of the aforesaid Complaint, MAST certified pursuant to Supreme
Court Rule 137, that he had made a diligent investigation of the facts and circumstances around

the Complaint he filed, and further had ascertained the appropriate law. MAST evidently

-

believed a very good and valid cause of acti'on existed against Caroline McGuire and William
McGuire.

13.  Also MAST incorrectly informed DULBERG that the insurance policy limit for the
Gagnon was only $100,000.00, when in reality the policy was $300,000.00.

14.  The matter proceeded through the normal stages of litigation until sometime in late 2013
or early 2014, when MAST began urging DULBERG to settle the matter against William
McGuire and Caroline McGuire for $5,000.00.

15.  On November 18, 2013, MAST wrote two emails to DULBERG urging DULBERG to
accept the $5,000.00, “the McGuire's atty has offered us (you) $5,000 in full settlement of the
claim against the McGuires only. As we discussed, they have no liability in the case for what
Dave did as property owners. So they will likely get out of the case on a motion at some point, so
my suggestion is to take the $5,000 now. You probably won't see any of it due to liens etc. but it ,
will offset the costs deducted from any eventual recovery....” * * * “So if we do not accept their
5000 they will simply file a motion and get out of the case for free. That's the only other option is

letting them file motion getting out of the case”. (See Emails attached as Group Exhibit C) :
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16.  Similarly, on November 20, 2013 MAST emailed DULBERG urging him to accept the
$5,000.00 otherwise “the McGuires will get out for FREE on a motion.” (See Emails attached as
Group Exhibit C.)

17.  Onor around December 2013 or January 2014, MAST met with DULBERG and other
family members and again advised them there was no cause of action against William McGuire
and Caroline McGuire, and verbally told DULBERG that he had no choice but to execute a
release in favor of the McGuires for the sum of $5,000.00 and if he did not, he would get
nothing.

18.  DULBERG, having no choice in the matter, reluctantly agreed with MAST to accept the
sum of $5,000.00 releasing not only William and Caroline McGuire, but also Auto-Owners
Insurance Company from any further responsibility or liability in the matter. A copy of the
aforesaid general release and settlement agreement is attached hereto as Exhibit D.

19.  Continuously throughout the period of representation, MAST and POPOVICH
represented repeatedly to DULBERG there was no possibility of any liability against William
and/or Caroline McGuire and/or Auto-Owners Insurance Company, and lulled DULBERG into
believing that the matter was being properly handled

20.  After accepting the $5,000 settlement, DULBERG wrote MAST an email on January 29,
2014 stating “I trust your judgment.” (See Email attached as Exhibit E.)

21.  MAST and POPOVICH continued to represent DULBERG into 2015 and continuously
assured him that his case was being handled properly.

22.  On February 22, 2015, as to any chance of settling the remainder of his case against
Gagnon MAST wrote to DULBERG that, “There's only $100,000 in coverage. Allstate will

never offer anything near the policy limits therefore there's no chance to settle the case. The only
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alternative is to take the case to trial and I am not interested in doing that.” (See Email attached
as Exhibit F.)

23,  MAST and POPOVICH represented DULBERG through to and including March of
2015, following which DULBERG and the Defendants terminated their relationship due to a
claimed failure of communication. MAST and POPOVICH withdrew from the representation of
DULBERG.

24.  Thereafter, DULBERG retained other attorneys and proceeded to a Court ordered binding
mediation before a retired Circuit Judge, where DULBERG received a binding mediation award
of $660,000.00 in gross, and a net award of $561,000.00. However, due to the settlement with
the McGuires, DULBERG was only able to collect $300,000.00 based upon the insurance policy
available. A copy of the aforesaid Mediation Award is attached hereto as Exhibit G.

25.  The McGuires were property owners and had property insurance covering injuries or
losses on their property, as well as substantial personal assets, including the property location
where the accident took place at 1016 West Elder Avenue, in the City of McHenry, [llinois.
McGuires were well able to pay all, or a portion of the binding mediation award had they still
remained parties.

26. DULBERG, in his relationship with POPOVICH and MAST, cooperated in all ways with
them, furnishing all necessary information as required, and frequently conferred with them.

27.  Until the time of the mediation award, DULBERG had no reason to believe he could not
recover the full amount of his injuries, based on POPOVICH’S and MAST’S representations to
DULBERG that he could recover the full amount of his injuries from Gagnon, and that the

inclusion of the McGuires would only complicate the case.
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28.  Following the execution of the mediation agreement and the final mediation award,
DULBERG realized for the first time in December of 2016 that the information MAST and
POPOVICH had given DULBERG was false and misleading, and that in fact, the dismissal of
the McGuires was a serious and substantial mistake.

29. It was not until the mediation in December 2016, based on the expert’s opinions that
DULBERG retained for the mediation, that DULBERG became reasonably aware that MAST

and POPOVICH did not properly represent him by pressuring and coercing him to accept a

ol o g s A A W i s 4 70 i

settlement for $5,000.00 on an *“all or nothing” basis.

30. DULBERG was advised to seek an independent opinion from a legal malpractice
attorney and received that opinion on or about December 16, 2016.

31.  MAST and POPOVICH, jointly and severally, breached the duties owed DULBERG by
violating the standard of care owed DULBERG in the following ways and respects:

a) Failed to take such actions as were necessary during their representation of
DULBERG to fix liability against the property owners of the subject property (the McGuires) -
who employed Gagnon, and sought the assistance of DULBERG, for example hiring a liability
expert;

b) Failed to thoroughly investigate liability issues against property owners of the
subject property;

c) Failed to conduct necessary discovery, so as to fix the liability of the property
owners to DULBERG, for example hiring a liability expert;

d.) Failed to investigate the insurance policy amounts of the McGuires and Gagnon;

e.) Incorrectly informed DULBERG that Gagnon’s insurance policy was “only

$100,000.00” and no insurance company would pay close to that;
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) Failed to understand the law pertaining to a property owner’s rights, duties and
responsibilities to someone invited onto their property by consulting an expert regarding these
issues;

g Improperly urged DULBERG to accept a nonsensical settlement from the
property owners, and dismissed them from all further responsibility;

h) Failed to appreciate and understand further moneys could not be received as
against Gagnon, and that the McGuires and their obvious liability were a very necessary party to
the litigation;

i) Falsely advised DULBERG throughout the period of their representation, that the
actions taken regarding the McGuires was proper in all ways and respects, and that DULBERG
had no choice but to accept the settlement;

i) Coerced DULBERG, verbally and through emails. into accepting the settlement
with the McGuires for $5,000.00 by misleading him into believing that had no other choice but
to accept the settlement or else “the McGuires will get out for FREE on a motion™.

k) Concealed from DULBERG the necessary facts for him to make an informed
decision as to the McGuires, instead coercing him verbally and through emails into signing a
release and settlement agreement and accept a paltry sum of $5,000.00 for what was a grievous
injury;

1) Failed to properly explain to DULBERG all ramifications of accepting the
McGuire settlement, and giving him the option of retaining alternative counsel to review the
matter;

m) Continually reassured DULBERG that the course of action as to the property

owners was proper and appropriate;
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n) Failed to retain a liability expert to prove DULBERG’s damages;

0) Were otherwise negligent in their representation of DULBERG.
32.  That DULBERG suffered serious and substantial damages, not only as a result of the
injury as set forth in the binding mediation award, but due to the direct actions of MAST and
POPOVICH in urging DULBERG to release the McGuires, lost the sum of well over

$300,000.00 which wouid not have occurred but for the acts of MAST and THE LAW OFFICES

= v oty Sl b o 03 8

OF THOMAS J. POPOVICH, P.C.

WHEREFORE, your Plaintiff, PAUL DULBERG prays this Honorable Court to enter
judgment on such verdict as a jury of twelve (12) shall return, together with the costs of suit and
such other and further relief as may be just, all in excess of the jurisdictional minimums of this

Honorable Court.

Respectfully submitted by,

PAUL DULBERG, Plaintiff, by his
attorneys THE GOOCH FIRM,

o I

Thomas W. Gooch, 111

PLAINTIFF HEREBY DEMANDS A TRIAL BY JURY OF TWELVE (12) PERSONS!

Thomas W. Gooch, Il

Thomas W. Gooch, I1I
THE GOOCH FIRM
209 S. Main Street
Wauconda, [L. 60084
847-526-0110

ARDC No.: 3123355

gooch@goochfirm.com
office@goochfirm.com
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