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appointed to you and we will not ask ques-
tions until he has been appointed—"T told
him, without his attorney I wouldn't talk to
him and that would be it. That he didn’t
have to say anything.” (He said he didn’t
want a lawyer.) (5) If you decide to an-
swer now with or without a lawyer, you
have the right to stop questioning at any
time or stop questioning and consult a law-
yer—"I told him, if I start talking to you
and it becomes apparent to you that you
suddenly think you want an attorney to tell
me and we will stop right there and we
won't ask any further questions at that
point, In other words, he could stop me
from asking anything, at any time and I
will just stop and leave the room.” (He
said he still wanted to talk to me.)

Dickett testified that she gave defendant
the Miranda warnings one at a time,
speaking slowly. After each one she asked
defendant if he understood and he said he
did. She testified that she told him the
word attorney meant lawyer and instead of
the phrase, “appoint a lawyer”, she told
him the court would give him a lawyer.

In contrast to this questioning by Kill
and Dickett, Smith testified that she inter-
viewed defendant on December 15, 1989,
six months after the fire. In questions she
posed which were intended to determine
whether or not he could intelligently waive
what are commonly known as “Miranda
rights or Miranda warnings” she would ask
him “what does this mean, and then I
would say what the particular right was”
and his reaction would be to “look around,
scratch his head and draw a blank. He
didn’t say anything.” From these reac-
tions she concluded that “he didn’t under-
stand what these rights meant.”

The contrast in the manner in which the
police officer and assistant State's Attor-
ney advised the defendant and the form of
the questions posed to the defendant by the
psychologist lead us to the conclusion that
the record does not support the trial court’s
conclusion that defendant did not under-
stand his rights and therefore did not
knowingly and intelligently waive them.
The court’s grant of defendant’s motion to
suppress is not supported by the record.

Here we find the defendant was advised
of his right to remain silent and his right to
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have an attorney present in language he
could understand. He was advised that
anything he told the officer could be used
against him in court. Defendant then stat-
ed that he wanted to tell the police about
the fire. He repeated the story to the
officer and to the assistant State’s Attor-
ney in a coherent manner. Although he
was asked to do so, he chose not have his
statement taken down verbatim in writing.
Since he was unable to read, he could not
verify what a written statement contained.

While the State has a heavy burden to
show that a defendant has waived his con-
stitutional rights in a knowing, intelligent
and voluntary manner, (Brownell, 79 I1.2d
at 516, 38 Ill.Dec. 757, 404 N.E.2d 181) we
find the State has met that burden. We
find the weight of the evidence establishes
that defendant waived his Miranda rights
in a knowing and intelligent manner. For
all of the foregoing reasons the order of
the trial court granting defendant’s motion
to suppress his statements is reversed.

REVERSED.

RAKOWSKI, P.J., and EGAN, J., concur.

217 HLApp.3d 952
578 N.E.2d 33
Byong K. CHOI, Plaintiff-Appellant,
V.

COMMONWEALTH EDISON
COMPANY, Defendant-
Appellee.

No. 1-89-2177.
Appellate Court of Illinois,
First District, Third Division.
July 10, 1991.
Rehearing Denied Aug. 26, 1991.

Independent contractor’s employee
brought action against owner of nuclear
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power plant to recover for injuries sus-
tained when he slipped and fell on wet
concrete floor. The Circuit Court, Cook
County, Dean Sodaro, J., granted summary
judgment for owner, and employee appeal-
ed. The Appellate Court, Cerda, P.J., held
that owner’s duty to maintain safe work-
place did not include mopping up water
that accumulated on floor when snow and
ice from pipes used in construction project
melted onto floor, causing puddles of wa-
ter.

Affirmed.

1. Judgment &=185(2)

Although plaintiff does not have to try
his case on defendant’s motion for sum-
mary judgment, he must provide factual
basis which would arguably entitle him to
judgment.

2. Appeal and Error 949

Determination that summary judgment
is appropriate will not be reversed absent
abuse of trial court’s discretion such that
plaintiff’s right to fundamental justice is
violated.

3. Negligence €=32(2.10)

Landowner owed duty to independent
sontractor’s employee to maintain reason-
ably safe workplace.

4. Negligence =50

Landowner’s duty to independent con-
tractor’s employee to maintain reasonably
safe workplace did not extend to taking
precautions against water tracked inside
from natural accumulation outside.

5. Negligence =2, 10

Duty is determined by considering
number of factors, including foreseeability
of harm, likelihood of injury, magnitude of
burden of guarding against it, conse-
quences of placing that burden on defen-
dant, public policy, and social considera-
tions.

6. Negligence =29, 44

Landowner owes no duty where natu-
ral accumulation of snow, ice or water ex-
ists on outside or is tracked into building
by pedestrian traffic.

7. Negligence 28

Property owner has duty and may be
liable in negligence when injuries are result
of unnatural or artificial accumulation of
snow, ice or water, or natural condition
aggravated by owner’s use of area and
creation of condition.

8. Negligence =50

Duty owed by owner of nuclear power
plant to independent contractor’s employee
to provide reasonably safe workplace did
not include duty to mop up water that
accumulated on concrete floor when snow
and ice from pipes being brought in from
outside for use in construction project melt-
ed onto floor, causing puddles of water,
where there was no evidence that owner
did anything to aggravate that condition,
but instead condition was continuation of
natural accumulation.

Lane and Munday, Thomas J. Nathan,
Chicago, for plaintiff-appellant.

Johnson, Cusack and Bell, Ltd., John W.
Bell, Michael B. Gunzburg and Thomas H.
Fegan, Chicago, for defendant-appellee.

Presiding Justice CERDA delivered the
opinion of the court:

Plaintiff, Byong K. Choi, brought this
action against defendant Commonwealth
Edison Company seeking recovery for inju-
ries sustained when plaintiff fell on a con-
crete floor while working at a construction
site. The trial court granted defendant's
motion for summary judgment. On appeal,
plaintiff argues that the trial court erred in
granting defendant’s motion for summary
judgment because a genuine issue of mate-
rial fact exists. In addition, he argues that
the trial court erred by failing to recognize
defendant’s duty to provide a safe work-
place for workmen engaged in construction
work on its premises and by failing to
extend that duty to include taking precau-
tions against the accumulation of water
inside the building.

On January 10, 1979, plaintiff Choi was
employed by Universal Power Piping, Inc.
(UPP) as a welder at the Dresden Nuclear
Power Plant, which is owned by defendant

Dulberg 000302

|

EXHIBIT 71
Page 2 of 5






856 160 ILLINOIS DECISIONS

Commonwealth Edison Company. UPP
was a subcontractor hired by Common-
wealth Edison to complete installation of a
decontamination flushing system in the Re-
actor 1 building. Plaintiff was working on
the third-floor turbine deck receiving pipes
brought in from the outside by UPP em-
ployees. While stored outside, the pipes
became encrusted with snow and ice. Once
inside, the pipes were raised from the
ground floor to the third-floor turbine deck
area by an overhead crane, which was oper-
ated by a Commonwealth Edison employee.
Then, the pipe was taken from the crane,
placed on a cart, and moved through the
interlock hatch to the reactor building by
UPP employees, including plaintiff. Snow
and ice melted from the frozen pipes, form-
ing puddles of water on the deck wherever
the pipes were transported. Plaintiff was
working in this manner all day prior to the
accident.

As plaintiff and a co-worker were carry-
ing a pipe, approximately 20 feet long and
10 inches in diameter, plaintiff slipped on
water that was on the concrete floor. He
fell backward, hitting his back on a pipe,
and a floor spacer feli across his mid-sec-
tion, causing injuries.

Previously, the appellate court upheld
the trial court's summary judgment order
for defendant regarding a Structural Work
Act (IlLRev.Stat.1983, ch. 48, pars. 60
through 69). (Choi v. Commonwealth Ed-
ison Co. (1984), 129 IlLApp.3d 878, &5 III.
Dec. 17, 473 N.E2d 385.) In plaintiff’s
second amended complaint, he alleged that
defendant was guilty of several negligent
acts in its supervision of the construction
work. Defendant filed a motion for sum-
mary judgment, arguing that under Illinois
law, it had no duty to take precautions
against natural accumulations of snow, ice
or water that were tracked into a building.
Defendant noted that the UPP foreman’s
deposition stated that he did not inform
Edison of the condition because it was the
duty of the contractor’s own employees to
clean up after themselves. Defendant
pointed out that the snow came from pipes
that plaintiff and his co-workers had
brought in and carried to the area.

In response to defendant's motion for
summary judgment, plaintiff argued that

578 N.E2d 35

defendant owed him a duty to maintain a
reasonably safe work place because it re-
tained control over the construction work
performed by UPP employees and could
stop the work in progress for safety or
other reasons. Plaintiff also argued that
defendant breached that duty by failing to
provide a reasonably safe workplace and
by failing to stop work that was being
performed in an unsafe mannec. In addi-
tion, plaintiff contended that the melted
snow and ice that caused the unsafe condi-
tion did not accumulate naturally, was not
transported into the building by pedestrian
traffic, and was caused by defendant’s re-
fusal to allow the pipes to be brought into
the building and cleaned off before being
transported to the work area. Plaintiff
notes that the deposition of Commonwealth
Edison’s superintendent stated that Com-
monwealth Edison employees had the re-
sponsibility to clean snow and ice which
came into the building, had the authority to
stop work being performed in an unsafe
manner, and regularly inspected the area.

Concluding that the facts were essential-
ly undisputed, the trial court ordered sum-
mary judgment for defendant. The trial
court stated that there was a common law
duty of an occupier of land to exercise
reasonable care for the safety of people
lawfully on the premises, but that duty did
not extend to a building owner being re-
quired to mop up water from an accumula-
tion of snow, ice or water brought inside a
building construction site. The trial court
indicated that it would be an impossible
burden placed on an owner of a building
construction site to require following the
independent contractor’s employees
around, mopping up every drip of water
brought in from the outside. The trial
court further ruled that Commonwealth
Edison did not create the dangerous condi-
tion, but merely failed to clean up a mess
which is common whenever building mate-
rials from the outside of a building are
moved into a building.

The trial court analogized this case to
Lohan v. Walgreens Co. (1986), 140 Il
App.3d 171, 173, 94 Ill.Dec. 680, 488 N.E.2d
679, which ruled that a landowner has no
duty to clean up snow, ice or water that is
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