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Katherine M. Keefe
Clerk of the Circuit Court
IN THE CIRCUIT COURT OF THE TWENTY-SECOND

JUDICIAL CIRCUIT, McHENRY COUNTY, ILLINOIS

PAUL R. DULBERG )
Plaintiff, )
V. )  Case No. 2025LA000360
THOMAS W. GOOCH, et al., )
Defendants. )

PLAINTIFF’S MOTION FOR LEAVE TO FILE AMENDED TALARICO MOTION TO
RECONSIDER INSTANTER, FOR APPROVAL OF LENGTH AND FORM, AND FOR
BRIEFING AND DECISION ON WRITTEN SUBMISSIONS

NOW COMES Plaintiff, Paul R. Dulberg, pro se, and moves for leave to file instanter the
attached amended motion to reconsider concerning Alphonse A. Talarico and the Law Office of
Alphonse A. Talarico (the Talarico Defendants), for approval of its length and form, and for the
scheduling and submission relief described below. This motion is brought pursuant to the August
26, 2026 Order (Dkt. 0516, p. 2, 9 4), the Court’s authority over its interlocutory orders, section
2-1007 of the Code of Civil Procedure (735 ILCS 5/2-1007), and Twenty-Second Judicial Circuit
Local Rules 2.01(N) and (Q). In support, Plaintiff states:

A. THE PENDING RECONSIDERATION REQUEST AND THE PROPOSED
AMENDMENT

01. The August 7, 2026 Order granted the section 2-615 portion of the Talarico Defendants’
motion to dismiss without prejudice and allowed Plaintiff to amend. (Ex. ER-2, Dkt. 0500, pp.
16-17.) The Court retains authority to reconsider interlocutory orders while it retains jurisdiction.
Hernandez v. Pritikin, 2012 IL 113054, 9§ 42.

02. The August 26, 2026 Order continued Plaintiff’s pending motions to reconsider, permitted
him to seek leave to amend them, and set argument for September 14, 2026, at 10:00 a.m., with
attendance in person or by Zoom. (Dkt. 0516, p. 1, 9 1; p. 2, 44/ 4, 10.) Plaintiff seeks leave for
the Talarico motion independently of the reconsideration motions concerning other defendants.
03. Exhibit MFL-T1 is the completed, 17-page proposed “Plaintiff’s Amended Motion to
Reconsider August 7, 2026 Order Concerning Talarico Defendants Based on Mistakes in Law,”

dated September 11, 2026. Plaintiff requests that Exhibit MFL-T1 be deemed filed instanter
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upon entry of the order granting leave, as the operative amended version of his pending Talarico
reconsideration motion.
04. The following four supporting exhibits remain attached/embedded in Exhibit MFL-T1
and also accompany this leave motion as separately identified copies under their existing
designations:

Exhibit ER-1 — July 29, 2026 Report of Proceedings, Dkt. 0499, 49 pages.

Exhibit ER-2 — August 7, 2026 Memorandum Decision and Order, Dkt. 0500, 17 pages.

Exhibit FA-4 — SAMPLE First Amended Complaint, 35 pages.

Exhibit FA-5 — Five-step chart concerning the alleged 221.010905 sequence, 1 page.
05. The separately supplied copies are the same materials attached/embedded in Exhibit
MFL-T1 and permit access directly from the leave package without first opening MFL-T1. Their
existing exhibit designations and page labels are retained so the amended motion’s citations
continue to identify the intended materials. The proposed amended motion also cites pleadings,
exhibits, and proceedings already filed in this action by document identification and pinpoint
references.
06. Exhibit FA-4 is submitted solely as an illustrative exhibit supporting the alternative
amendment request. Filing it as a supporting exhibit will not make it the operative complaint.
Plaintiff requests leave to file the amended reconsideration motion, with FA-4 retaining the
limited role expressly described in that motion. (Ex. MFL-T1, pp. 7-8, q 19; p. 12, § 26.)
B. REASONS FOR AMENDMENT AND APPROVAL OF THE EXHIBITED FORM
07. The proposed amended motion addresses the Order’s separate organizational and causation
grounds, identifies the original Complaint’s pertinent allegations, explains the three causal links
identified by the Court, and separately addresses the alleged fee losses, fraud, conspiracy, and
alternative amendment relief. It supplies pinpoint references for review of those issues. (Ex.
MFL-T1, p. 4, 49 10-11; pp. 6-8, 99 14-20; pp. 813, 9 21-27; pp. 13-17, 99 28-39.)
08. Plaintiff requests prior approval under Local Rule 2.01(Q) to file the 17-page proposed

amended motion identified as Exhibit MFL-T1, together with its separately identified supporting
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exhibits. Plaintiff also requests approval of Exhibit MFL-T1 in the form submitted. The 17-page
count includes the motion’s caption, signature, and verification; the four supporting exhibits
contain 102 additional pages.

09. The additional length permits the Court to evaluate the distinct issues and their cited
support in readable form. The proposed submission provides a completed explanation of the
alleged errors, with supporting citations available for examination by the Court and the Talarico
Defendants. Plaintiff asks the Court to consider that identified submission in resolving the

pending reconsideration request.

C. DETERMINATION OF LEAVE BEFORE THE MERITS AND A DEFINED
BRIEFING SCHEDULE

10. Plaintiff requests that the Court determine this motion for leave before reaching the merits
of the Talarico reconsideration motion. If leave is granted, Plaintiff requests that the Court defer
merits disposition until completion of the briefing authorized below and modify the September
14, 2026 setting concerning Talarico to permit determination of leave and scheduling.

11. Good cause supports that sequence. The August 26 Order established September 4, 2026 as
the deadline for Plaintiff’s Flynn reconsideration motion, permitted requests to amend the other
pending reconsideration motions, and set argument for September 14. (Dkt. 0516, p. 1, 9 2; p. 2,
99 4, 10.) During that interval, Plaintiff has been preparing the Flynn reconsideration materials
and revisions to the other pending motions. The completed Talarico amendment reflects review
of the original pleading, the identified grounds for dismissal, the supporting exhibits, and the
accuracy of the pinpoint citations.

12. Resolving leave first will identify the written motion to which the Talarico Defendants may
respond. Plaintiff proposes that they have 21 days after entry of the order granting leave to file
and serve a response, and that Plaintiff have 14 days after service of a timely response to file and
serve a reply, or such other periods as the Court directs. That opportunity for response addresses
any need to answer the amended presentation before the Court decides it.

13. To the extent necessary to present this leave motion at the September 14 setting, Plaintiff

requests permission to proceed on shortened notice and to provide the new courtesy materials
25LA360 | PLAINTIFF’S MOTION FOR LEAVE TO FILE AMENDED TALARICO MOTION TO
RECONSIDER INSTANTER

Received 09-14-2026 10:25 AM / Circuit Clerk Accepted on 09-15-2026 08:34 ARa,g'Eya&saction #39960476 / Case #2025LA000360
Page 3 0of 6



on the schedule the Court directs. Judge Costello’s February 10, 2023 Standing Order addresses
advance presentation and delivery of contested-hearing courtesy copies. (Courtroom 204
Standing Order, pp. 1-2.) Plaintiff requests the Court’s express direction for this submission on
the existing schedule.

14. If the Court requires additional notice, a response, or further time to determine leave,
Plaintiff alternatively requests a short continuance of the Talarico merits hearing so that the leave
request can first be resolved. This scheduling relief is requested for good cause under section
2-1007 (735 ILCS 5/2-1007) and Local Rule 2.01(N). Plaintiff will appear at the scheduled
September 14 hearing unless expressly excused. This motion does not seek a change to the

settings for other defendants’ motions.

D. REQUEST FOR DECISION ON WRITTEN SUBMISSIONS WITHOUT ORAL
ARGUMENT

15. After completion of authorized briefing, Plaintiff requests that the Court decide the Talarico
reconsideration motion on the written submissions and cited materials properly before it,
without oral argument. The detailed written arguments and pinpoint citations permit a precise
presentation of the issues and their asserted support. Plaintiff maintains each ground and request
for relief presented in his written motion; this request concerns the manner of submission.

16. If the Court requires clarification before deciding the motion, Plaintiff requests an
opportunity to provide a short written response to the questions identified by the Court within a
deadline it sets. If the Court determines that oral argument is necessary, Plaintiff requests that it
be scheduled after completion of the authorized briefing.

17. The August 26 Order extended the deadline for Plaintiff’s amended complaint against

the Talarico Defendants until after the Court rules on the motions to reconsider. (Dkt. 0516,

p. 2, 9 9.) Plaintiff requests that this existing extension remain in effect while the Talarico
reconsideration request is pending. The amended motion’s request for 28 days after disposition to
file an amended complaint remains a matter for the Court’s ruling on that motion. (Ex. MFL-T1,

p. 17,939.)
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18. WHEREFORE, Plaintiff respectfully requests that the Court:

A. Grant leave to file Exhibit MFL-T1, the 17-page PLAINTIFF’S AMENDED MOTION TO
RECONSIDER AUGUST 7, 2026 ORDER CONCERNING TALARICO DEFENDANTS
BASED ON MISTAKES IN LAW, together with supporting Exhibits ER-1, ER-2, FA-4, and
FA-5;

B. Approve the motion’s 17-page length under Local Rule 2.01(Q) and its form as submitted;

C. Deem the amended motion and its identified supporting exhibits filed instanter upon entry of
the order granting leave, as the operative amended presentation of Plaintift’s pending Talarico
reconsideration request, and direct their docketing accordingly;

D. Determine leave before reaching the Talarico reconsideration merits and modify the
September 14 setting concerning Talarico to permit the leave determination and scheduling, with
merits disposition deferred until completion of authorized briefing;

E. Allow the Talarico Defendants 21 days after entry of the order granting leave to file and serve
a response, and Plaintiff 14 days after service of a timely response to file and serve a reply, or set
such other periods as the Court directs;

F. Grant any necessary permission for shortened notice and direct the timing of the new courtesy
materials, or alternatively continue the Talarico merits hearing long enough to permit proper
consideration of the leave request;

G. Decide the Talarico reconsideration motion on the written submissions after authorized
briefing, without oral argument, subject to any further clarification or hearing the Court directs;
H. Maintain the amended-complaint extension in paragraph 9 of the August 26 Order while
reconsideration remains pending; and

I. Grant such other relief as the Court deems just.

Respectfully submitted,

/s/ Paul R. Dulberg
Paul R. Dulberg, Plaintiff pro se
4606 Hayden Ct. McHenry, IL 60051 | (847) 497-4250 | Paul_Dulberg@comcast.net
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VERIFICATION BY CERTIFICATION PURSUANT TO SECTION 1-109

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil Procedure, the
undersigned certifies that the statements set forth in this instrument are true and correct, except as
to matters therein stated to be on information and belief, and as to such matters the undersigned
certifies as aforesaid that he verily believes the same to be true.

/s/ Paul R. Dulberg
Paul R. Dulberg
Date: September 11, 2026

CERTIFICATE OF SERVICE

I certify that on September 11, 2026, I served a true and correct copy of the foregoing document

on all counsel and parties of record through eFileIL/EFSP electronic service.

/s/ Paul R. Dulberg Date: September 11, 2026
Paul R. Dulberg
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IN THE TWENTY-SECOND JUDICIAL CIRCUIT COURTCI kfﬁﬂ?*ﬁéﬁﬁ
McHENRY COUNTY’ ILLINOIS erk of the Circuit Cou

—_—

PAUL R. DULBERG, Individually
and THE PAUL R. DULBERG
REVOCABLE TRUST,

Plaintiff,

)

)

)

é

VS. ;No. 2025 LA 360

THOMAS W. GOOCH, SABINA

SERSHON, EDWARD X. CLINTON,

JULIA WILLIAMS, ALPHONSE )

TALARICO, GEORGE FLYNN, )

THOMAS J. POPOVICH, HANS )

MAST, THE GOOCH FIRM, CLINTON )

LAW FIRM, LLC, LAW OFFICE OF )

ALPHONSE A. TALARICO, g
)

o ©O© 00 N o o »~ W DN

Defendants.

14 REPORT OF PROCEEDINGS of the hearing before the
15 |[Honorable JUDGE KEVIN G. COSTELLO, commencing on
16 |July 29, 2026.

RECORDING TRANSCRIBED BY:

Cristin M. Kelly
23 Official Court Reporter
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1 | APPEARANCES:
2
PAUL R. DULBERG (via Zoom)
3 Self-Represented Litigant;
4
ATTORNEY THOMAS GOOCH (via Zoom)
5 Self-Represented Litigant;
6
ATTORNEY SABINA SERSHON (via Zoom)
7 Self-Represented Litigant;
8
ATTORNEY CAMILLE D. EVANS (via Zoom)

9 for the Defendants Edward X. Clinton, Julia
10 Williams, and Clinton Law Firm, LLC;
11 ATTORNEY CHRISTOPHER WUNDER (via Zoom)

For the Defendants Alphonse Talarico and Law
12 Office of Alphonse A. Talarico;
13
ATTORNEY GEORGE K. FLYNN (via Zoom)
14 Self-Represented Litigant;
15
ATTORNEY ROBERT MERLO (via Zoom)
16 for the Defendants Thomas J. Popovich and Hans
Mast.
17
18
19
20
21
22
23
24
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THE COURT: A11 right. Our 10:00 a.m. hearing,

2 |Paul Dulberg versus Thomas Gooch, et al., 25 LA 360. If
3 |I can get appearances for the record.

4 MR. DULBERG: Good morning, your Honor. Paul

5 |Dulberg, pro se, for the plaintiff.

6 THE COURT: Morning.

7 MR. GOOCH: Good morning, your Honor. Thomas Gooch
8 |appearing pro se.

9 MS. SERSHON: Good morning, your Honor. Sabina

10 |Sershon appearing pro se.

11 THE COURT: Okay.

12 MR. MERLO: Good morning, your Honor. Robert Merilo
13 |for Defendants Popovich and Mast.

14 THE COURT: Okay.

15 MR. FLYNN: Good morning, your Honor. George

16 |Flynn, pro se.

17 THE COURT: Okay.

18 MR. WUNDER: Good morning, Judge. Chris Wunder for
19 |the Talarico defendants.

20 MS. EVANS: Good morning, your Honor. Camille

21 |Evans on behalf of the Clinton defendants.

22 THE COURT: ATl right. Are we missing anyone?

23 Okay. So I've got -- this is up for hearing
24 |on various motions to dismiss. I've got -- and I've
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reviewed the briefs related to the following motions:
Motions to Dismiss brought by Defendants Popovich and
Mast; Motion to Dismiss brought by Defendant Flynn;
Motion to Dismiss brought by Defendants Sershon and
Gooch; Motion to Dismiss bought -- brought by Edward
Clinton, Julia Williams, and the Clinton Law Firm; and
Motion to Dismiss brought by Defendants Talarico and Law
Office of Alphonse Talarico.

Am I missing any motions? A1l right. Sounds

o © 0o N oo o b~ DN

like no.

11 A1l right. I'm going to start with the motion
12 |brought by the Defendants Tom Popovich and Hans Mast.

13 |So if I can get an appearance for the record one more

14 |time by both the plaintiff and then the responding or --
15 |and the defending attorney.

16 MR. DULBERG: Your Honor, Paul Dulberg, pro se, for
17 |the plaintiff.

18 MR. MERLO: Good morning, your Honor. Robert
19 |Merlo, M-E-R-L-0, for Defendants Popovich and Mast.
20 THE COURT: Al11 right. So I have read the briefs

21 related to the motion to dismiss, but I'1l1 take
22 |argument. Mr. Merlo, anything you want to add to your
23 |written submissions?

24 MR. MERLO: Thank you, your Honor. 1I'm largely
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going to rest on my brief because -- on my briefs
because the history here is long and has become -- has
been made convoluted by way of the complaint's
allegations, but I want to emphasize that as it relates
to Attorneys Popovich and Mast, the claim against them
insofar as it can be parsed out from the complaint, is a
claim for fraud upon the court, and a claim that
Attorneys Popovich and Mast were part of a conspiracy or

an effort to commit fraud upon the court to, quote,

o © 0o N oo o b~ DN

collapse the claims of Mr. Dulberg.

11 The reality of the situation is that the claim
12 |that Attorneys Mast and Popovich somehow conspired to
13 |collapse Mr. Dulberg's claims, whether that was in the
14 |malpractice action that Mr. Dulberg filed against

15 |Attorneys Mast and Popovich in 2017, and which was

16 |dismissed in 2023, I believe.

17 There was -- those issues that the plaintiff
18 |alleges were the basis of his claims collapsing, i.e.,
19 |you know, an intentional effort to redefine the

20 |definition of injury for purpose of the statute of

21 limitations analysis, or otherwise some effort to

22 |misrepresent to the Court certain case law, such that
23 |the Court was misled and leading to adverse results to

24 |Mr. Dulberg -- even if taking that as true, those issues
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were litigated in that case, in the malpractice case
against Messrs. Mast and Popovich. The definition of
injury for purposes of Timitations analysis was
analyzed. The claims regarding the one piece of case
law that allegedly was misinterpreted or misapplied,
that was all part of the malpractice case. So res
judicata bars it.

And the claim for fraud upon the court, it is

an extremely high bar to lead such a claim. And simply

o © 0o N oo o b~ W DN

alleging that some -- that Mr. Dulberg's alleged

11 |interpretation of existing case Taw as being the true
12 |and correct interpretation, whereas my client's

13 |interpretation of the same was not true and correct,

14 |that's not fraud upon the court. That's a disagreement
15 |on the law. And in any event, Judge Berg adjudicated
16 |these issues of law in the favor -- in my client's

17 |favor, and there's just simply no factual allegation or
18 |a proper factual allegation that would be entitled to
19 |the presumption of truth that would support a claim for
20 |fraud upon the court against my clients.

21 And in any event, my clients last represented
22 |or provided legal services to Mr. Dulberg in 2015.

23 |Certainly, the statute of repose of six years has run.

24 |And the statute of Timitations against my clients has
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run. In fact, the Tegal malpractice case against them
was dismissed because the statute of limitations had
expired. And our case law, specifically Schrock vs.
Ungaretti & Harris, makes clear that Section 5/13-214.3,
statute of Timitations and statutes of repose for claims
against lawyers apply to any action against an attorney
arising out of their provision of legal services. It
does not 1limit it to malpractice claims. It's any

action. And that's plainly what we're dealing with

o © 0o N oo o~ w DN

here.

11 So res judicata bars the complaint. The

12 |complaint is time barred. Collateral estoppel applies
13 |to bar the complaint. These issues have already been

14 |1litigated. And in any event, the plaintiff has not and
15 |cannot state a claim for fraud upon the court, which is
16 |an 1incredibly high bar and all we have here are

17 |conclusory allegations that arguments of law were made
18 |[that -- with which Mr. Dulberg agrees. That's not fraud
19 |upon the court, your Honor, and dismissal with prejudice
20 |here against my clients is warranted.

21 THE COURT: A11 right. Thank you. Mr. Dulberg,
22 |just -- obviously, I'11 let you respond, but as an

23 |initial somewhat housekeeping matter, the plaintiffs in

24 |this case are Paul R. Dulberg, individually and the Paul
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R. Dulberg Revokable Trust. Are you continuing to
maintain that Paul R. Dulberg Revokable Trust 1is your
proper plaintiff in this case?

MR. DULBERG: No, your Honor.

THE COURT: Okay. AIl1 right. Mr. Dulberg, you may
respond.

MR. DULBERG: 1I'm going to attack the res judicata
first. The prior 17 LA 377 judgment addressed the legal

malpractice case and limitations issues. It did not

o ©O© 00 N o O b~ DN

adjudicate whether there was later concealment,

11 |documentation suppression, Exhibit 12 irregularity, or a
12 |conspiracy amongst these defendants' use of distorted

13 |record.

14 THE COURT: Mr. Dulberg, I'm going to interrupt you
15 |here. What -- well, putting aside -- first of all, res
16 |judicata applies to not only the actions that have been
17 |brought, but the actions that could've been brought. So
18 |you would have to establish you didn't have any

19 |knowledge or basis to bring any other claims other than
20 |the malpractice one when you filed it.

21 But what is the nature of the conspiracy here
22 |that Mr. Popovich and Mr. Mast engaged in? Go ahead.

23 MR. DULBERG: Okay. On July 23, 2026, I uploaded

24 |to the digital submission of exhibits to the court's
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website a file called Mast.wav, which I am calling
Exhibit EU. 1It's referred to implicitly in paragraph
140 of the complaint. Okay. And I'm sure your Honor
is -- what happened?

THE COURT: Go ahead.

MR. DULBERG: Can you --

THE COURT: I can hear you.

MR. DULBERG: Okay. The video went dead. I'm sure

your Honor has much experience with Zoom hearings and

o ©O© 00 N o O b~ DN

talking to people over Zoom. And what Mast.wav is, is a
11 |subpoenaed file from the court reporter that took the

12 |Mast deposition. And I ensure that your Honor, who has
13 |plenty of experience on Zoom dealing in court, can

14 |appreciate what's in that file. And the point is, is

15 |we're listening from a court reporter sitting in a

16 |remote location over Zoom. She's not in the room with
17 |the defendant. And she is recording the defendant

18 |logging into Zoom. That -- that --

19 A VOICE: And out and in.

20 MR. DULBERG: And out and in, and out -- it's --
21 THE COURT: Okay. What --

22 MR. DULBERG: -- 1it's a bizarre --

23 THE COURT: Mr. Dulberg, if we're going to get

24 |(through this, and we've got five motions to sort out,
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what -- you haven't really answered my question. I just
need a short, succinct answer as to what is the -- what
is the conspiracy that Mr. Popovich and Mr. Mast engaged
in? In as I understand it, they represented you -- I
think they were your original attorneys in a personal
injury claim, and that you settled a claim against one
of the defendants for $5,000, and ultimately that, as I
understand, it was the basis for your legal malpractice

claim against Mr. Popovich and Mr. Mast because of the

o © 0o N oo o~ w DN

alleged insufficiency of that settlement. So what --

11 |that has been resolved.

12 MR. DULBERG: But -- yeah. The --

13 THE COURT: So what would be the conspiracy --

14 |there's no dispute here. As I understand --

15 MR. DULBERG: There --

16 THE COURT: Let me finish my thought and then I'11
17 |let you respond. As I understand it, again, the basis
18 |of your lawsuit for malpractice against Mr. Popovich and
19 |Mr. Mast was this $5,000 settlement, which whether you
20 |thought it was insufficient or somehow they fraudulently
21 convinced you to take it, whatever the theory was, it

22 |was -- that was your injury. That was an insufficient
23 |amount of money. And Judge Berg, in ruling on the

24 |summary judgment motion in that legal malpractice case
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ruled that that was the triggering event for the statute
of Timitations. None of that is in dispute. So
whatever -- for lack of a better word -- chicanery you
might think that Mr. Mast and Mr. Popovich may have
engaged in, that's not going to change those essential
facts here.

So why would there be a basis to sue them
again? After you sued them, summary judgment was

entered. As I understand it, I don't know the

o ©O© 00 N o O b~ DN

particulars, but the appeal was dismissed. Whether you
11 |just didn't pursue it or the Appellate Court dismissed
12 |it, I don't know. Regardless, it was dismissed.

13 So 1in essence, as I see it, you're asking me
14 |in this case to relitigate a case that's already been
15 |litigated. Whether you -- and I appreciate you may

16 |disagree with Judge Berg's interpretation of law, but
17 |what would be the conspiracy here?

18 MR. DULBERG: The new claim, okay, is that what was
19 |not adjudicated in there, okay, was whether there was
20 |later concealment, document suppression, Exhibit 12

21 |irregularity --

22 THE COURT: Okay. What difference does that make?
23 |If they later concealed document -- for what? For
24 |your -- that could've supported your mal- -- Tlegal
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12

malpractice case?

MR. DULBERG: It changed the two-year -- or the
statute of Timitations. This was -- the whole point of
this was to get to ruling that the judge could justify
on a two-year statute of limitations, which by the way
was under --

THE COURT: Mr. Dulberg, Mr. Dulberg, you have
never addressed in your numerous written responses to
all of these cases -- and it overlaps many of them --
you've never addressed a holding in the Shrock versus
Ungaretti & Harris case. That makes it clear that it's
a two-year statute whether it's styled as malpractice or
fraud or conspiracy.

A VOICE: Continuing concealment.

MR. DULBERG: Continuing concealment is --

THE COURT: Concealment of what? I mean, what --
what -- I don't understand what the difference is. You
were not happy with the $5,000 settlement that
Mr. Popovich and Mr. Mast got you, correct, yes or no?

MR. DULBERG: I am not happy with their
representation, but that is history.

THE COURT: That's exactly the point here.

MR. DULBERG: That's irrelevant background.

THE COURT: Okay. That's why you sued them,
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because of the $5,000 settlement, correct?

MR. DULBERG: I sued them because he made an offer
without my knowledge.

THE COURT: Fine. That's -- again, assuming that
he did that, it doesn't change the fact that the statute
of lTimitations ran.

MR. DULBERG: In this case, I am suing them for
things that were not adjudicated, later concealed,
suppressed, the puppet show of a deposition they
conducted or performed in, and conspiracy with my own
attorneys at the time.

A VOICE: These are later acts.

MR. DULBERG: These are Tlater acts.

THE COURT: Okay. And leading to what exact
injury, sir?

MR. DULBERG: Leading to the loss of 17 LA 377.

THE COURT: You lost that because the statute of
limitations was blown.

MR. DULBERG: Your Honor, it 1is clear that Judge
Berg, his finding is in contrary to standing IT1inois
law.

THE COURT: Okay. Let's assume that that's true --
well, first of all, that's for the Appellate Court to

say. He made a ruling and it's over.
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MR. DULBERG: Agreed. And if you read the
complaint, Mr. Talarico, through that Appellate Court,
all the way to the Supreme Court, he threw it into a
ditch intentionally.

THE COURT: Okay. Now, we're not -- we're not at
that claim yet, sir. We're talking about Mr. Popovich
and Mr. Mast. The point being that regardless of
whatever -- Tet me finish my thought. Whatever conduct

you think they engaged in, whether they hid stuff from
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you, they misrepresented facts in the case, the statute
11 |of Timitations ran because of the settlement that was
12 |the basis of that Tawsuit. That triggered the statute
13 |of Timitations. It ran. That was the basis of Judge
14 |Berg's decision. And nothing from the Appellate Court
15 |has changed that.

16 MR. DULBERG: The continuing concealment runs that,
17 |your Honor.

18 THE COURT: Okay. Al1 right. You got five

19 |[minutes. Anything else you want to say before we move
20 |on to the next one?

21 A VOICE: Just this. Very clear.

22 MR. DULBERG: I want to make it clear, the

23 |17 LA 377 case did not adjudicate whether there was

24 | Tater concealment, document suppression, Exhibit 12
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irregularity, or a conspiracy amongst these defendants
for a distorted record. The Mast.wav file that I have
uploaded to the digital submission of exhibits for the
Court on July 23, 2026 is a clear example of what
happened during that deposition.

THE COURT: Okay. Well, I'm not considering that
because that was not filed in a timely manner. But
regardless, I don't know what it would show that would

change the fact that the statute of Timitations ran
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when -- in the '17 case in the lawsuit you filed against
11 |Mr. Popovich.

12 MR. DULBERG: If the Court needs more time to

13 |consider that --

14 THE COURT: I don't need more time, sir. What I'm
15 |[trying to point out to you is all of that seems to be
16 |addressed, all of these documents, exhibits, et cetera,
17 |seems to be attempting to bolster what you believe is
18 |improper conduct by Mr. Popovich and Mr. Mast. But --
19 MR. DULBERG: Your Honor, there was --

20 THE COURT: Let me finish my -- the conduct that
21 |you brought against them 1is that they committed

22 |malpractice by accepting a too lTow settlement.

23 MR. DULBERG: That's part of the history of this
24 |case, the back- --
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THE COURT: Okay. Al1 right. Anything else that's

2 |not repetitive of what you already argued? Al1 right.

3 MR. DULBERG: I -- yeah, this is -- this is about
4 |their actions during 17 LA 377, not prior to it.

3 THE COURT: Okay. Well, regardless of during, if
6 |the case was dismissed pursuant to -- or judgment was

7 |entered, summary judgment for the defendants. So

8 |whatever they did during that case would've been part of
9 |that case. All right.

10 Mr. Merlo, anything else you want to add in
11 |reply?

12 MR. DULBERG: Your Honor -- oh, sorry.

13 MR. MERLO: I guess it's Mr. Dulberg's turn still1?
14 THE COURT: 1I'11 have Mr. Dulberg get one more

15 |thought in.

16 MR. DULBERG: I ask that if you are going to

17 |dismiss this, that it not be with prejudice and that I
18 |am allowed to amend the complaint to answer your

19 |questions.

20 THE COURT: Okay. Well, this is not -- I

21 |understand that there's a 2-615 aspect to all of these
22 |motions, but what counsel 1is raising, whether it's a
23 |statute of Tlimitations, statute of repose, the

24 |res judicata, collateral estoppel, those are all not
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matters that can be -- if I agree with counsel, can be
corrected by amendments.

MR. DULBERG: Continuing concealment, your Honor,
on those issues.

THE COURT: Okay. A1l right. Mr. Merlo, anything
else you want to add to your oral argument here?

MR. MERLO: Just briefly, your Honor, with regard
to this claim of continuing concealment that

Mr. Dulberg's being fed by whomever is sitting next to
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him. These allegations of my client's purported

11 |[misconduct when they were being sued in a prior case by
12 |Mr. Dulberg are all arguments that were made in that

13 |case, ergo, no concealment. And in any event, this talk
14 |of this Exhibit 12 misconduct, which is as pled, is

15 |Exhibit 12 or was Exhibit 12 or should have been

16 |Exhibit 12 to Mr. Mast's deposition that was conducted
17 |by Attorney Julia Williams, who was allegedly

18 |[Mr. Dulberg's attorney at the time deposing my client,
19 |[Mr. Mast, my client by Mr. Dulberg's own allegation

20 |taken as true, is not the concealor, 0-R, 1in such a

21 |scenario. For fraudulent concealment or any sort of

22 |equitable tolling argument to have any sort of validity,
23 |the concealor must be the party against whom the

24 |doctrine is asserted and that's just not the case here.

Received 08-05-2026 08:06 AM / Circuit Clerk Accepted on 08-05-2026 08:18 AM / Transaction #39352858 / Case #2025LA000360
Page 17 of 49

EXHIBIT ER-1
Page 17 of 49





18

—_—

And in any event, these arguments were made long ago,
and therefore, there was no concealment sufficient to
toll any statute of limitations or repose.

And I would note, as to res judicata, I would
echo your Honor's question to Mr. Dulberg that it --
that doctrine applies to not only claims actually
adjudicated, but that which could have been adjudicated
in prior litigation. Certainly for the reasons I've

stated before, these claims of Mr. Dulberg either were
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or could have been adjudicated in prior 1itigation.

11 And finally the -- as to the -- the point of
12 |my client's conduct while they were a defendant in

13 |another case against -- Mr. Dulberg brought against

14 |them, the absolute litigation privilege would immunize
15 |them for Tliability for their conduct in Titigation. I
16 |would just note that.

17 THE COURT: Al11 right. Thank you.

18 A1l right. Let's move on to Attorney Flynn's
19 |[motion to dismiss. If I can get defense counsel's

20 |appearance on that.

21 MR. FLYNN: Thank you, your Honor. George Flynn on
22 |behalf of myself.
23 THE COURT: ATl right. And Mr. Dulberg, is

24 |obviously present.
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Mr. Flynn, I've read your motion. Is there

anything you want to add to your written submission?

MR. FLYNN: Judge, I appreciate that you've read
the submissions. I have very little to add. With
respect to the statute of limitations, the case --
underlying case was dismissed pursuant to the motion
that I brought and argued after I -- after I took
Mr. Dulberg's deposition. It was dismissed on
February 1, 2023. He didn't file his Tawsuit until
December 4 of 2025. 1It's barred by the statute of
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11 | limitations.

12 The sole count against me is for conspiracy,
13 |and as Mr. Merlo has argued, the facts and details of
14 |the conspiracy are not pled. There are no factual

15 |allegations as to what conspiracy I was involved in,

16 |what agreements I made, who I spoke to, et cetera, et
17 |cetera. So the conspiracy count fails to state a claim,
18 |[but more importantly it's barred by the absolute

19 |[Titigation privilege. I was an attorney in litigation
20 |defending my clients, and -- and am immunized pursuant
21 |[to the absolute litigation privilege. And

22 |alternatively, immunized by qualified immunity.

23 Mr. Dulberg has not addressed any of the cases

24 |that we've cited and I'11 rest on the briefs and request
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that the case against me be dismissed with prejudice.
And to the extent that any parties may remain, I would
ask for 304(a) language making the order final and
appealable.

THE COURT: AIl11 right. Thank you. Mr. Dulberg?

MR. DULBERG: Yes. Mr. Flynn's litigation
positions and filings are evidence of how a distorted
record was used. While the alleged wrongful conduct

concerns a broader concealment, suppression, document
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irregularity, and coordinated use of a distorted record
11 |to obtain dismissal and conceal the underlying facts.

12 |Again, Exhibit EU, Mast.wav.

13 THE COURT: Okay. Mr. Dulberg, what -- again,

14 |Mr. Flynn represented Mr. Popovich and Mr. Mast. He

15 |successfully obtained a dismissal of that -- of that

16 |case based on the statute of Timitations. What fact did
17 |he misrepresent to the Court, specifically Judge Berg,
18 |[that led him to dismiss this case where Judge Berg found
19 |[that the trigger for the statute of Timitations was the
20 |$5,000 settlement, which is not disputed by anyone?

21 MR. DULBERG: Judge Berg relied on Hans Mast

22 |transcript of the deposition. He relied on it

23 |implicitly. He referred to it. We now have the on and

24 |off subpoenaed file called Mast.wav --
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1 THE COURT: Okay. You've told me that four times,
2 |sir, and we're now at the half-hour point. I get that.
3 |Judge Berg, he -- I'l1l quote from his -- what he said

4 |is --

5 MR. DULBERG: Your Honor, this is not only proof

6 |that they were faking technical difficulties, it is also
7 |proof that Mast was accessing e-mails during the

8 |deposition --

9 THE COURT: Okay. Mr. Dulberg, let's assume for
10 |purposes of argument that's all true. That's not going

11 |to change the fact that Judge Berg dismissed the case
12 |because of the statute of limitations based on the

13 |$5,000 settlement and the timing of that settlement.
14 MR. DULBERG: ATl --

15 THE COURT: Mr. Mast, whatever he said in his
16 |deposition isn't going to change those uncontested

17 |facts. You might disagree with Judge Berg saying that

18 |the --
19 MR. DULBERG: Your Honor, did I file --
20 THE COURT: -- triggering event for the injury is

21 five -- was the $5,000 settlement, but that's what he
22 |ruled. It's right here in the record.

23 MR. DULBERG: Yes, I know what Judge Berg ruled.
24 THE COURT: Okay.
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MR. DULBERG: And you (audio distortion) miss the
continued concealment and -- and running the appeal into
the ditch by the co- -- their co-defendant,

Mr. Talarico.

THE COURT: Okay. Why are we talking about
Mr. Talarico when this 1is about Mr. Flynn?

MR. DULBERG: Because this continued con- --

A VOICE: Talarico is concealing --

MR. DULBERG: This is -- when we're talking about
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conspirators, you can't isolate one from the other.

11 |They're conspiring together.

12 THE COURT: Conspiring to do what, though? I mean,
13 |again, the case --

14 MR. DULBERG: Your Honor, if you want the --

15 THE COURT: Let me finish my thought. Mr. Flynn

16 |was hired to represent Mr. Popovich and Mr. Mast. He
17 |did what any competent attorney would do. He defended
18 |them. He brought a motion for summary judgment based on
19 |the statute of Timitations based on the fact that your
20 |argument was that the $5,000 settlement was your injury,

21 |and that was the triggering event, and Judge Berg agreed

22 |and the case was dismissed. There's -- where is the
23 |fraud upon the court for that?
24 MR. DULBERG: (Audio distortion) that is not part
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of the complaint is that Mr. Popovich had 1ied in his
affidavits to the Court in his divorce proceedings. He
lied about his possible contingency fees from his
personal injury cases. Okay. And everything
thereafter, including 12 LA 178, 13 LA 377, is -- and he
was found guilty of this by the Appellate Court. Okay.

THE COURT: I have no idea what that has to do with
anything in this case.

MR. DULBERG: That case affected many other cases,
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not just mine. I just happen to be the one bringing it

11 forward.

12 THE COURT: Okay. This all comes down to you
13 |didn't 1ike a $5,000 settlement, okay?
14 MR. DULBERG: No, I didn't 1ike the fact that he

15 |was dumping cases, particularly mine, to cover up his

16 |fraud happening in a divorce settlement or a divorce

17 |case.

18 THE COURT: Okay. A1l right. What else?
19 A VOICE: There's evidence of --

20 MR. DULBERG: There's evidence of continued

21 |concealment to this day.

22 THE COURT: By Attorney Flynn?

23 MR. DULBERG: Absolutely. He maintains that

24 |Exhibit 12 is real, even though he knows it's not. The

Received 08-05-2026 08:06 AM / Circuit Clerk Accepted on 08-05-2026 08:18 AM / Transaction #39352858 / Case #2025LA000360
Page 23 of 49

EXHIBIT ER-1
Page 23 of 49





24

1 |court reporter says on the record -- or in the Mast.wav
2 |file that she received a bunch of blank pages.

3 A VOICE: Faked technical --

4 THE COURT: Where in his motion to dismiss does

5 |Mr. Flynn even rely on this Exhibit 12 you keep talking
6 |about?

7 MR. DULBERG: He used it in his motion to dismiss
8 |17 LA 377.

9 THE COURT: Okay. I'm talking about this case.
10 [I'm talking about -- I want to hear from --
11 MR. DULBERG: This is about --
12 THE COURT: Mr. Flynn has brought 137 -- Supreme

13 |Court Rule 137 sanctions request against you. So you

14 |tell me what evidence you have that somehow he is

15 |involved in this continuing concealment or conspiracy.
16 |He's simply pointing out that the statute of Tlimitations
17 |has run on any claim against him.

18 MR. DULBERG: Let's ask Mr. Flynn if he's

19 |continuing to deny the technical difficulties during

20 |the -- the faked technical difficulties during the Mast
21 |deposition.

22 THE COURT: You keep talking about that and I don't
23 |know how that is going to the change the simple fact

24 |that the statute of Timitations ran. 1Is there some
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dispute that there wasn't a $5,000 settlement? Is there
some dispute about that? Yes or no?

MR. DULBERG: How that settlement came about is in
dispute. It always was --

THE COURT: I didn't ask you that. I asked you is
there some dispute that the settlement was $5,0007?

MR. DULBERG: The dispute was obtained through
fraud, your Honor.

THE COURT: Okay. You're not going to answer my
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question. So you got two minutes. What else do you
11 |want to add?

12 MR. DULBERG: I allege that Flynn's 1itigation
13 |positions and filings are evidence of how a distorted
14 |record was used. While the alleged wrongful conducts
15 |concern a broader concealment, suppression,

16 |documentation irregularity, and coordinated use of that

17 |decept- -- distorted record to obtain dismissal.
18 A VOICE: And that's proof.
19 MR. DULBERG: He also concealed the underlying

20 |facts in doing so.

21 Now, if I need to make that more clear in my
22 |complaint, I am more than willing to amend.

23 THE COURT: Anything else?

24 MR. DULBERG: I rest on my complaint and my -- my
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response.
THE COURT: A1l right. Mr. Flynn, any reply?
MR. FLYNN: Judge, no amendment can ever cure this
woefully insufficient and sanctionable complaint.

I would just ask that the Court require the
gentleman with Mr. Dulberg to identify himself for the
record. He's been speaking and feeding arguments to
Mr. Dulberg. I don't believe the gentleman is an
attorney.

THE COURT: Okay.
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11 MR. FLYNN: And arguably 1is engaging in the

12 |unauthorized practice of Taw.

13 THE COURT: Mr. Dulberg, who is that with you on
14 |camera?

15 MR. DULBERG: (Audio distortion) is my brother,

16 |sibling, Thomas Kost. And I am disabled and he does

17 |hand me documents and he does whisper in my -- he is my
18 |assistant.

19 THE COURT: Okay. Well, let's just get through

20 |this. Just try and 1limit -- this is your case, sir, and
21 |I certainly seen nothing on the record that suggests you
22 |can't handle your case on your own, but Tet's please

23 |1limit the advice you get from a non-attorney, okay?

24 All right. Let's move on to the motion filed
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by Mr. Gooch and Ms. Sershon. If I can get appearances
for the record on that?

MR. GOOCH: Good morning, your Honor. Tom Gooch
appearing pro se.

MS. SERSHON: And good morning, your Honor. Sabina
Sershon appearing pro se.

MR. GOOCH: Judge, I'11 argue initially.

THE COURT: A1l right. Go ahead.

MR. GOOCH: At the outset, I would join Mr. Flynn's
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objection to the unauthorized practice of law by
11 |Mr. Dulberg's brother. What he's doing is coaching him.
12 |You know that. I know that. We all know that.

13 THE COURT: Al11 right. Well, let's get through
14 |this. Go ahead.
15 MR. GOOCH: Judge, I know you've read my brief and

16 |[I'm not going to make you suffer through it again.

17 |Briefly, as to the 615 portion of it, there is no

18 |question that that complaint is replete with conclusions
19 |of Taw, not ultimate material facts. It combines

20 |different causes of action.

21 And I recognize that normally when 615 motions
22 |are granted, leave to amend is granted. However, in

23 |this case, our 619 arguments should prevent that

24 |because there -- the things that he can't plead around
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are the dates. I mean, this complaint was filed on
December 4, 2025. Almost seven years prior to that, our
services were terminated by Mr. Dulberg when we filed
our motion to withdraw, and that was back in October of
2023 -- strike that -- October 2018, you granted us
motion to -- our motions to withdraw. He thereafter
hired new counsel immediately, and there's no -- there
can be no doubt that if there was some malpractice, he
would've learned it at that date, which gives rise to
the successor counsel rule and the reasons behind it.
But even if you don't buy that argument,
Judge, he in -- November 8th of 2023 filed an ARDC
complaint, which he foolishly attached as an exhibit and
you can consider because it is attached as part of the
complaint and controls the complaint. The allegations
are virtually the same. So how could you possibly say
that we hid any facts from Mr. Dulberg, we didn't Tet
Mr. Dulberg know the circumstances? Mr. Dulberg did not
realize that he had already made the allegations that he
makes in this complaint. He did it all on November 8,
2023, yet he did not file suit until almost a month and
a half Tater, and it's -- you know, being almost within
the statute, as you have previously pointed out to me

more than once, is not good enough. The statute is the
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statute.

The same applies to the statute of repose.
It's a six-year statute of repose. But the statute of
repose, remember, runs from the date of the negligent
act, you know, and that's even more time barred.

We set forth an argument to successor counsel
rule and we set forth the cases that control it, and
there are very good reasons for that as well. And on

both of these bases, both the statute of Tlimitations and
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repose, as well as the successor counsel rule, you

11 |should dismiss the counts against us with prejudice and
12 |not grant any type of leave to amend because you can't
13 |amend over the dates that are well known and well

14 |admitted.

15 Thank you, your Honor.

16 THE COURT: A1l right. Thank you.

17 Mr. Dulberg?

18 MR. DULBERG: Does Ms. Sershon want to say anything

19 |or 1is she being --

20 THE COURT: Well, I'11 make sure the record is

21 |clear. Ms. Sershon, did you want to add anything? I --
22 |I -- based on what Mr. Gooch said, I thought he was

23 |arguing for both of you, but if you want to add

24 |something on your own, you're certainly welcome to.
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MS. SERSHON: That's correct, your Honor. He was

arguing on behalf of both of us.
I just wanted to point out two things. The

ARDC complaint was filed in November 2023, and the
complaint was not filed until two years and one month
after. And the statute of repose and the statute of
lTimitations, as the prior defendants also argued, it
applies to any service, professional service. Our last

date of representation was October 15, 2020 -- or 2018,
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and six years has gone and past. The complaint was

11 filed, I believe, seven years after, and any amendments

12 |would not -- would not cure.
13 THE COURT: Al11 right. Thank you. Mr. Dulberg?
14 MR. DULBERG: Yes. I am alleging that Gooch and

15 |Sershon created the (audio distortion) foundation in

16 |17 LA 377 by failing to plead or preserve material --

17 THE COURT: Okay. Hold on. I'm --

18 MR. DULBERG: -- and the case facts --

19 THE COURT: -- going to interrupt you, because

20 |(we're not -- we're not getting to what the merits of

21 |what a claim you might have. He's argued -- well, three

22 |arguments, but I'11 focus on two. One is the statute of
23 |limitations based on the fact that you made a complaint

24 |to the ARDC with very similar allegations on
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November 8th of 2023.

MR. DULBERG: I --

THE COURT: Certainly by that point you were aware
of the injuries that Mr. Gooch and Ms. Sershon allegedly
caused you.

MR. DULBERG: Not fully aware.

THE COURT: Which meant you had to file a Tawsuit
within two years, and you didn't.

MR. DULBERG: No, (audio distortion) fully aware,

o ©O© 00 N o O b~ DN

your Honor. An ARDC complaint is not a civil complaint
11 |for damages. It does not --

12 THE COURT: I'm not suggesting it is, sir. What
13 |the statute is and you -- what you've done here is

14 |you've continued to ignore the case law that's very

15 |clear, which is the statute of Timitations runs when the
16 |plaintiff knows of his injury. You knew of your injury
17 |certainly no later -- probably well before this, but you
18 |knew of it undoubtedly by November 8th of 2023 when you
19 |sent out a long complaint to the ARDC. It doesn't

20 |matter that -- no one's suggesting that's a civil

21 complaint. What it means is, that started the time for
22 |you to file a lTawsuit against Mr. Gooch. You had two

23 |years from that date.

24 MR. DULBERG: The time to start a lawsuit for Tlegal
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malpractice is after the case has rested.

THE COURT: Okay. Whatever. I'm not going to
argue the Taw with you. You clearly -- you clearly
don't know the Taw, so it's kind of pointless, but --

MR. DULBERG: I believe the Supreme (audio
distortion) quite clear on that.

THE COURT: Okay.

MR. DULBERG: Second, alleging that Tater counsel
inherited, continued, and failed to correct or conceal
the damage mechanism started by Gooch and Sershon. That
makes successor counsel a factual causation issue, not
an automatic bar.

THE COURT: Okay. What about the statute of
repose? Any dispute that Mr. Gooch left the case --
left the -- was no Tonger representing you --

MR. DULBERG: Continuous concealment on the --

THE COURT: Okay. Sir, let me just ask you a
question. Okay. Is there any dispute that Mr. Gooch
withdrew from representing you as of October 15th of
20187

MR. DULBERG: That's fact.

THE COURT: Okay. And you filed a Tawsuit more
than six years after that; is that correct? This

Tawsuit.
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MR. DULBERG: The concealment --

2 THE COURT: I just asked you a question. It's a

3 |yes or no.

4 MR. DULBERG: That --

5 THE COURT: Did you file your lawsuit more than six
6 |years after that?

7 MR. DULBERG: Due to the continued concealment,

8 |yes.

9 THE COURT: Okay. ATl right. What else do you

10 |(want to say?

11 MR. DULBERG: I have to go back and Tisten to what

12 |Gooch said again.

13 I -- real quick, I'l1T just go over the points.
14 |I am alleging that the later counsel inherited,

15 |continued, and failed to correct or concealed the same
16 |damage mechanisms that Gooch had put in place, Gooch and
17 |Sershon, and that makes successor counsel a factual

18 |causation issue, not an automatic bar, not by -- by

19 |anything there.

20 The other -- the other part is successor

21 |counsel does not automatically break causation where the
22 |complaint alleges continuing concealment, an incomplete
23 |record, and Tater counsel who did not cure, but

24 |allegedly continued or failed to correct the same
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1 |problems.

2 THE COURT: Okay. Thank you. Anything else?

3 MR. DULBERG: I ask that I be able to amend the

4 |complaint to -- to address any issues with either the
5 |statute of repose, the statute of Timitations, or any
6 |other issue that the Court finds at issue with the

7 |complaint.

8 THE COURT: A1l right. Mr. Gooch, Ms. Sershon,

9 |anything you want to add to your argument?
10 MR. GOOCH: Not really, your Honor, other than to

11 |say partial concealment was never raised as an 1issue,

12 |and even if it were, the dates prevent it. The Court

13 |does not 1ive in a -- exist in a vacuum and the Court

14 |can review that ARDC complaint and surmise that it was
15 |not written an hour or so before it was filed. There is
16 |a great deal of time Mr. Dulberg worked on that and

17 |there's no question that he knew about it long before he
18 |filed the ARDC complaint. But the fact that he filed it
19 |1is compelling and conclusive. It's beyond the statute
20 |of Timitations. It's beyond the statute of repose.

21 |There's no reason not to dismiss this complaint and no
22 |reason not to dismiss it with prejudice.

23 Thank you, your Honor.

24 THE COURT: Al11 right. Thank you. Let's move

Received 08-05-2026 08:06 AM / Circuit Clerk Accepted on 08-05-2026 08:18 AM / Transaction #39352858 / Case #2025LA000360
Page 34 of 49

EXHIBIT ER-1
Page 34 of 49





35

—_—

on --
MS. SERSHON: Your Honor, if I just may add --
THE COURT: Oh, I'm sorry. Ms. Sershon.
MS. SERSHON: I'm sorry.
THE COURT: Go ahead.
MS. SERSHON: No, I agree. I echo with what
Mr. Gooch says. There is no amendment that can cure
this. This idea of this continuing concealment,

Mr. Dulberg mentions in his response what he could

o ©O© 00 N o O b~ DN

potentially amend the complaint with what concealment,
11 |and it all has to do with the underlying action. It has
12 |nothing to do with any concealment against any attorney
13 |in this action. So even if he were allowed to amend,

14 |those allegations would not change the statute of

15 |Timitations, nor the statute of repose.

16 THE COURT: A1l right.
17 MS. SERSHON: Thank you.
18 THE COURT: Thank you. A1l right. Let's move on

19 |to the Clinton defendants. If I can get appearance by
20 |counsel for defendants in that.

21 MS. EVANS: Good morning, your Honor. Camille

22 |Evans on behalf of the Clinton defendants.

23 THE COURT: Okay. And just so the record is clear,
24 | those would be Edward Clinton, Julia Williams, and the
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Clinton Law Firm; is that correct?

MS. EVANS: That's correct.

THE COURT: Okay. I have read your motion to
dismiss, but is there anything you wanted to add
verbally to your written submissions?

MS. EVANS: Yes, Judge. So I know the statute of
Timitations issue has been pretty common, to say the
Teast, with all of the briefs here, but it is the most
critical argument that all defendants have because the
problem here is that plaintiff is conflating the statute
of Timitations with the six-year statute of repose. The
six-year repose period is a ceiling. So it does not
extend the Tlimitations period, nor does it serve as a
substitute for a timely filing within the two-year
window.

What's most critical, though, is that
plaintiff's own allegations defeat his argument. So all
through the -- I think it's 288 paragraph complaint that
plaintiff filed, it alleges that he repeatedly
confronted the Clinton defendants about their purported
errors during the representation, including disputes
over the limitations, the accrual theory, the Spangler
evidence from that Tilschner versus Spangler case,

documentation production issues, and all of that was
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through the representation, which was 2018 and 2020
July. So that establishes that he knew -- definitely
knew of any alleged injury no later than when the
Clinton defendants resigned, which was in July of 2020.
So the complaint, which he does -- there was a
clerical error in our -- 1in our argument that said his
complaint was filed on December 8 as opposed to
December 4. The four days doesn't matter because it's

untimely regardless under the two-year Timitations
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period. So the complaint being filed on the 4th still
11 |is untimely because the Clinton defendants resigned in
12 |July of 2020.

13 Then, even if this Court were to accept the
14 |most generous proposed accrual date, which is

15 |February 1st of 2023, the December 2025 filing date is
16 |[still approximately ten years [sic] beyond the two-year
17 |deadline. But also the fact that the fraud on the

18 |[concealment position, that argument inevitability fails
19 |as well. I mean, it's pretty clear that I11inois courts
20 |bhave declined to apply the 13-215 section to toll the
21 |statute of limitations where he -- where a claimant

22 |discovers the fraudulent concealment or should have

23 |discovered it through ordinary diligence and a

24 |reasonable time remains within the timeframe. But
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however, his own allegations refute this because he
specifically alleges all the things that he identified
and in that -- 1in the Clinton defendants'
representation. So he cannot simultaneously say that he
confronted his attorneys about their errors and then say
that those same errors were concealed from him. So
obviously on that front, the five-year Timitations
period would be inapplicable.

But I want to go back to something that

o © 0o N oo o~ w DN

Mr. Dulberg said earlier about you -- the successor

11 |counsel argument not being an automatic bar. It is an
12 |automatic bar because if we want to quote the second

13 |restatement, it says that because the duty and the

14 |entire responsibility for the situation has been shifted
15 |to a third person, the original actor is relieved of

16 |l1iability. So the Clinton defendants were succeeded by
17 |Mr. Talarico. So in any event, there will be no

18 |1iability back on the Clinton defendants because of

19 |successor counsel argument, which is an automatic bar.
20 So aside from this being completely time

21 barred, we still have the successor counsel argument

22 |that is an automatic bar, and that's just the 619

23 |portion. But -- yeah, I will -- I'11 rest on that for

24 | now.
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THE COURT: A11 right. Thank you. Mr. Dulberg,
response?

Mr. Dulberg, you're muted.

MR. DULBERG: My complaint alleges that they
preserved and carried forward an incomplete or incorrect
limitations and accrual framing; failed to use material
evidence from 12 LA 178 and BK-1483578; failed to use or
disclose the McGuire, Gagnon evidence; the October 22,

2013 settlement offer evidence; the Tilschner,
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bankruptcy, and ADR issues; and the document suppression
11 |evidence. The --

12 THE COURT: So when -- when did you become aware of
13 |all those errors made by the Clinton defendants?

14 MR. DULBERG: That left the Court and the successor
15 |counsel with a distorted record.

16 THE COURT: Okay. But I'd Tike an answer to my

17 |question. When did you become aware of all those errors

18 |made by the Clinton Law Firm?

19 MR. DULBERG: In increments.

20 THE COURT: I'm sorry?

21 MR. DULBERG: In variable increments. And I've

22 |continued to try -- this goes to all defendants here. I

23 |continued to try to correct those errors all the way

24 | through my Supreme Court filing.
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THE COURT: You still haven't answered my question,
but that's okay. Go ahead.

MR. DULBERG: Okay. I am also alleging that the
viability and limitations analysis in 17 LA 377 depended
on the facts that were omitted, concealed, or
mischaracterized. You know, successor counsel does --
again, does not automatically break causation where the
complaint alleges continuing concealment, which is
ongoing to this day. An incomplete record --

THE COURT: Mr. Dulberg, why didn't you file suit
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11 |against the Clintons until 2025 when you were aware of
12 |all these errors well before that?

13 MR. DULBERG: I had -- I continued to -- I

14 |continued to try to correct the errors all the way

15 |through the Supreme Court brief that we filed and was

16 |rejected, and Mr. Talarico was -- that's a -- that's a
17 |whole other animal. He left me -- he claimed -- he took
18 |my money. He took the deposit --

19 THE COURT: Well, you'll get a chance to talk about
20 |him in a Tittle bit, but we're talking about the Clinton
21 |defendants.

22 MR. DULBERG: Well, they're co-conspirators, and
23 |you know, to have a conspiracy, you can't just say one

24 |person did this and you can't consider --
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THE COURT: We're not talking about a conspiracy.
We're talking about the statute of limitations. You've
listed all kinds of errors that the Clinton Law Firm
made. And they got out of the case in 2020. I don't
know if you fired them or what the circumstances were,
but it seems 1like you were aware of all these errors
they were making at the time, but you didn't file a
lTawsuit until 2025, and I'm just trying to figure out
why'.
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MR. DULBERG: It is many of those errors with

11 |Mr. Talarico, and he continued the concealment.

12 THE COURT: Okay. Al1l right. Anything else?

13 MR. DULBERG: That's it, your Honor.

14 THE COURT: A11 right. Any reply?

15 MS. EVANS: I mean, other than the fact that your
16 |Honor -- even still if this complaint were not woefully
17 |time barred, all -- from a 615 standpoint, there are no

18 |well -- no well pled facts to establish but for

19 |causation for legal malpractice. All of the allegations
20 |are extremely conclusory. There are still no well pled

21 |facts to plead a claim for fraud. There are still no

22 |well pled facts to plead a claim for still a conspiracy.
23 And then just on a 2-603 standard, I mean,

24 | 226 paragraphs, 88-page complaint, plain and concise
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is -- under -- under the statute 1is just -- it didn't
happen here. So aside from everything else, I mean,
this complaint is severely improperly pled. But -- but
we will stand on the fact that the complaint in and of
itself is completely time barred, and the successor
counsel argument, so.

THE COURT: A11 right. Thank you. Let's move on
to the Talarico defendants. If I can get appearance for
them, please.

MR. WUNDER: Sure, Judge. Chris Wunder for the
Talarico defendants.

THE COURT: Okay. I have read briefs related to
your motion, but I'11 take argument.

MR. WUNDER: Sure, Judge. I'm not going to take
long. I know we've been going for an hour already.
Clearly, the case is dismissible on 603 and 615 grounds,
but still the same arguments regarding the statute of
limitations also apply to the Talarico defendants. This
case was filed more than two years after the two cases
were adjudicated. The plaintiff has not addressed the
case law, you know, providing that the accrual date was
the date of entry of judgment, and there's not much he
can do about that. He can't change the dates, as I

believe Mr. Gooch said.
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1 So for the same reasons that the other

2 |defendants are seeking dismissal, Mr. Talarico is also
3 |seeking dismissal with prejudice. Thank you, Judge.

4 THE COURT: Thank you. Mr. Dulberg?

5 MR. DULBERG: Yes, your Honor. The complaint

6 |alleges the Talarico conduct is within the two years of
7 | the December 4, 2025 filing. Those allegations include
8 |the December 4, 2023 appellate dismissal, the

9 |January 2024 Supreme Court petition instructions, and
10 |resignation events; the May 2024 ARDC related conduct;
11 | the August 2025 filings were statements in -- in a
12 |parallel case, 22 L 0109- --
13 THE COURT: ATl right. Mr. Dulberg, but the
14 |statute of Tlimitations begins to run when -- when the

15 |plaintiff is aware of their injury. Why wouldn't that
16 |date have been at the latest the date that Judge Berg

17 |dismissed the 17 LA case?

18 MR. DULBERG: He 1lied about the Appellate Court.
19 |He Tisted me as pro se and he took my money to represent
20 |[me, and then ran the case into a ditch by not filing the
21 |brief.

22 THE COURT: You're talking about in the -- so the
23 |appeal of the summary judgment motion --

24 MR. DULBERG: Yes.
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THE COURT: Okay. And did Mr. Talarico represent
you in that appeal?

MR. DULBERG: He took my money for the appeal. He
took the --

THE COURT: Did he file an appearance in that -- in
that appeal?

MR. DULBERG: He filed the paperwork. He filed the
paperwork, and he filed it pro se in my name.

THE COURT: Okay. I --

A VOICE: And never told you.
11 MR. DULBERG: And never told me.
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12 THE COURT: I'm just trying to get an answer, and
13 |[I'11 ask counsel, but --

14 MR. DULBERG: I found out from the court clerk --
15 |the Appellate Court Clerk on the day that the appeal was
16 |denied.

17 THE COURT: Did Mr. Talarico file any -- any

18 |appearance or brief or any document with the Appellate

19 |Court related to an appeal --

20 MR. DULBERG: (Audio distortion) it's with the
21 |Appellate Court. In his name. He did it.

22 THE COURT: Okay. ATl right. Anything else?
23 MR. DULBERG: That's 1it, your Honor.

24 THE COURT: ATT1 right.
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MR. DULBERG: I ask --

THE COURT: So Mr. Wunder, what -- I guess my
question to you is, on the -- did your client file an
appearance or any documents with the Appellate Court 1in
the appeal of the --

MR. DULBERG: He filed a --

THE COURT: -- 17 LA -- I'm not asking you. I'm
asking Mr. Wunder.

In the 17 LA 377, did he file --

MR. WUNDER: And Judge, I don't --

THE COURT: -- anything with the Appellate Court?

MR. WUNDER: I don't have the answer to that
question for your right now. I apologize. I would just
point out that if his theory 1is malpractice relating to
an appeal, he would still have to establish that the
case would've been reversed, Judge, and there's nothing
that has been provided in this complaint to establish --

THE COURT: Okay. That would be a 2-615 issue.

MR. WUNDER: That's correct, Judge.

THE COURT: That's why I think it's significant --
if your client did in any way represent Mr. Dulberg in
the appeal, then the triggering event date for the
statute of Timitations may be a date after the dismissal

by Judge Berg. It could -- if it's -- if the alleged
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malpractice is related to the conduct during the appeal,
then that would be a different issue. And I guess
that's -- that may be an issue of fact here since I'm
not really getting a specific answer as to whether
Mr. Talarico did, in fact, file any paperwork with the
Appellate Court in that case or not.

MR. FLYNN: Judge, and having been part of the
appeal, I can't stand silent here when the question is

on the table. Mr. Talarico did file an appearance and
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multiple motions for an extension. I Tater moved to
11 |dismiss the appeal because the brief on appeal was

12 |untimely.

13 THE COURT: Okay. Well, and I appreciate you

14 |advising me of that, Mr. Flynn.

15 Okay. Mr. Wunder, any other argument 1in

16 |reply?

17 MR. WUNDER: No, Judge.

18 THE COURT: Okay. I'm going to take these matters

19 |under advisement and issue a written decision. I'd Tike
20 |to go out -- I was going to kick it out about 21 days or
21 |so. Give me time to do that because we've got five

22 |different motions I've got to address here. So I'm

23 |looking at a status of decision date of August 21, if

24 |that works.
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1 MR. FLYNN: Is that 10 o'clock, Judge?

2 MR. GOOCH: That works for me, your Honor.

3 THE COURT: I'm sorry?

4 MR. FLYNN: 10 o'clock, again?

5 THE COURT: It will be at 9 o'clock. It's just

6 |a --

7 MR. FLYNN: 9 o'clock.

8 THE COURT: -- status. People can appear by Zoom.
9 |Does anyone have a problem with that date?

10 MR. FLYNN: No.

11 MR. WUNDER: No, Judge.

12 MS. SERSHON: No, your Honor.

13 MR. MERLO: No, your Honor.

14 MS. EVANS: I'm sorry. You said August 21?

15 THE COURT: Yes.

16 MS. EVANS: Okay. Thank you. No problem with

17 |that.

18 THE COURT: Okay. So what I anticipate doing, hope
19 |to do is have a written decision to you folks before
20 |that. If for some reason I'm going to -- if I need more
21 time, I will -- we'll continue it with a new date. But
22 |I've got -- keep a date to keep me on track and for the
23 |clerk's office.
24 A1l right. I'll need an order for today. So
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who would Tike to do that?
MR. MERLO: I can do it, your Honor.

THE COURT: Okay. I appreciate that. A1l right.

Just circulate it and then submit it electronically.
All right. Thank you, everyone, for your time and

attention to this matter. Appreciate it.

MR. GOOCH: Chris, I don't need to see the order.

You can just send it in without me looking at it.

MR. MERLO: Got it.

THE COURT: A1l right. Appreciate the efforts put

into all the briefs, including that done by the
plaintiff here. All right. I'11 await that order.
Thank you.
MR. MERLO: A1l11 right. Thank you, Judge.
MS. SERSHON: Thank you, your Honor.
MS. EVANS: Thank you, your Honor.
MR. WUNDER: Have a good one.
MS. EVANS: Have a great day.
(Which were all the proceedings
had in the above-entitled cause

this date.)
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1 IN THE TWENTY-SECOND JUDICIAL CIRCUIT

) McHENRY COUNTY, ILLINOIS

3 I, CRISTIN M. KELLY, an Official Court

4 |Reporter for the Twenty-Second Judicial Circuit of

5 |ITlinois, do hereby certify that the foregoing Report of
6 |Proceedings was electronically recorded and is a true,
7 |correct, and complete transcript so taken at the time
8 |and place hereinabove set forth to the best of my

9 |ability based on the quality of the electronic
10 |recording.
11
12

13 Oz 1) Kol
Cristin M. Kelly Q
14 Official Court Reporter

24 |Dated this 4th day of August, 2026
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IN THE CIRCUIT COURT OF THE 22™ JUDICIAL CIRCUIT

MCHENRY COUNTY, ILLINOIS , .

AUG -7 2026

RATHESRE M, FEEFE
MeHENRY C7Y. CIR. CLK.

PAUL R. DULBERG, INDIVIDUALLY
AND THE PAUL R. DULBERG
REVOCABLE TRUST,

Plaintiffs,

V. Case No. 2025 LA 360

SERSHON, EDWARD X. CLINTON,
JULIA WILLIAMS, ALPHONSE
TALARICO, GEORGE FLYNN,
THOMAS J. POPOVICH, HANS MAST,
THE GOOCH FIRM, CLINTONLAW
FIRM, LLC., LAW OFFICE OF
ALPHONSE A. TALARICO,

)

)

)

)

)

)

;

THOMAS W. GOOCH, SABINA )
)

)

)

)

)

)

)

' )
Defendants. )

MEMORANDUM DECISION AND ORDER

This matter came to be heard for hearing on all of the Defendants’ individual motions to
dismiss. Plaintiff Paul R. Dulberg! (“Dulberg™) filed written responses to all of the motions to
dismiss and Defendants’ filed written replies in support. Oral argument on the motions was
conducted on July 29, 2026, The Court has considered the motions, briefs, oral argument, and
applicable case law and statutes, and is ready to rule.

BACKGROUND

On June 28, 2011, Dulberg was injured by a chainsaw while working. He sued his
employer, David Gagnen (“Gagnon™) and the owners of the property where the injury occurred,

Bill and Caroline McGuire (“McGuires™).

! Plaintiff Paul R. Dulberg, Revocable Trust was voluntarily dismissed on July 29, 2026.

1
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Dulberg was represented by Defendants Thomas J. Popovich (*Popovich™) and Hans
Mast (“Mast™) (“Popovich Defendants™) in that litigation (2012L.A-178). McGuires made a
$5000 settlemgnt offer which Dulberg accepted and the Court approved on January 22, 2014,

On March 12, 2015, the Popovich Defendants withdrew as counsel for Dulberg. Within a
week, attprney Brad Balke appeared for Dulberg and on November 6, 2015, attorney Randal
Baudin II replaced Balke as Dulberg’s attorney.

During the pending of 20121LA-178, Dulberg filed for Chapter 7 bankruptcy due to his
significant medical bills. In regard to the case against Gagnon, the parties agreed to binding
mediation with an upper cap of $300,000. A mediation award of $561,000 (before consideration
of the cap) was obtained and on December 12, 2016, 2012LA-178 was dismissed with prejudice
by agreement. The bankruptcy case was closed on June 20, 2017, with the $301,000 proceeds
from the mediation going into the bankruptcy estate.

Thereafter, Dulberg filed a legal malpractice case against Popovich and Mast on
November 28, 2017. The legal malpractice case (20171.A-337) was filed by Defendants Thomas
Gooch (“Gooch”) and Sabina Sershoﬁ (“Sershon™) (“Gooch Defendants™). The Gooch
Defendants withdrew their representation on October 8, 2018, and were replaced by the Clinton
Defendants {(Edward X. Clil;lton, Julia Williams, and Clinton Law Firm) on November 1, 2018.
The Clinton Defendants withdrew on July 27, 2020, and were replaced by the Talarico
Defendants (Alphonse Talarico and the Law Office of Alphonse A. Talarico) in October, 2020.

On February 1, 2023, Judge Joel Berg granted summary judgment in favor of the
Popovich Defendants in 20171.A-337 based on the statute of limitations. Specifically, Judge

Berg found that the $5,000 settlement, which Dulberg complained of in the legal malpractice
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case, triggered the running of th¢ two year statute of limitations, which ran before 2017LA-377
was filed.

In 2022, Dulberg filed a separate lawsuit in Cook County (20221.-10905) against a
number of defendants including attorney Baudin, Allstate {Gagnon’s insurer} and ADR Sjstems,
the chosen mediation provider in 20121.A-178. ADR was dismissed and its motion for [llinois.
Supreme Court Rule 137 sanctions against Dulberg was granted.

Dulberg appealed the entry of summary judgment in 2017LA-377. However, that appeal
was dismissed on December 4, 2023, for failure to file an opening brief.

In this lawsuit, Dulberg, a self-represented litigant, has sued the Popovich Defendants,
attorney George Flynn (who represented the Popovich Defendants in 2017L.A-377) the Gooch
Defendants, the Clinton Defendants, and the Talarico Defendants. Each Defendant, or group of
Defendgnts, has brought a separate motion to dismiss. The Court shall address each motion in
turn.

ANALYSIS

Popovich Defendants’ Motion to DDismiss

The Popovich Defendants® Motion to Dismiss is brought pursuant to 735 ILCS 5/2-619.1,
seeking dismissal pursuant to 2-619 and 2-615.

2-619 Arguments

In the 5/2-619 portion of the Motion to Dismiss, the Popovich Defendants raise the
following affirmative defenses: (1) statute of limitations; (2) statute of repose; (3) res judicata;
and (4) collateral and judiciat estoppel. The Court shall address each in turn (the Court is
combining res judicafa and collateral and judicial estoppel).

Statute of Limitations
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Dulberg titles his claims against the Popovich Defendants as “Civil Conspiracy to
Cémmit Fraud Against Dulberg and Fraud on the Court”. In that count (6), Dulberg alleges:

“[a]ll named defendants worked in parallel conduct toward one primary purpose
throughout legal malpractice case 17LA377: To deliberately collapse the claims of
Dulberg to protect and shield Dulberg’s previously retained attorneys in 12LA178 so the
defendants and potential defendants faced no liability for their actions in underlying
personal injury case 12LA178 and resulting bankruptcy case 14-83578”. (Complaint,
1221).

The only allegation specific to the Popovich Defendants in Count 6 is as follows:

“Opposing counsel Flynn and Defendants Popovich and Mast also worked for this same
common purpose as conspirators. Defense counsel and defendants do not have any right
to undermine the judicial machinery or participate in corruption to win their case. Flynn’s
actions throughout legal malpractice case 17LA377 were much more than zealous
defense on his clients. The defense counsel does not have any right to undermine the
adversarial process that makes court valid. As co-conspirators Flynn, Popovich and

Mast are jointly and severally liable for committing fraud against Dulberg and for
committing fraud on the court”. (Complaint §223)

According to Dulberg, all the Defendants and Judge Berg and Judge Thomas Meyer (who

presided over 2012LA178) conspired against him. The conspiratorial acts alleged are convoluted

but all involve conduct by the attorneys (and judges) in 20121.A178 and 2017LA-377, such as
making misrepresentations to the Court about the definition of “injury™ for the purpose of statute
of limitations (Dulberg intimates that the attorneys conspired to trick the judges as to the
meaning of “injury” and the judges conspired to be tricked), suppressing Gagnon’s alleged
admission of negligence in 20121.A178 by not answering a crossclaim, suppressing information
about the bankruptey case, and suppressing evidence in 20121LA178.

In his Complaint, Dulberg acknowledges that judges Berg and Meyer have judicial
immunity and cannot be sued, thus avoiding the need to answer the rhetorical question whether
one can conspire against oneself (per Dulberg the judges acted as co-conspirators working

toward the same purpose as the named defendants- committing a fraud upon the court).
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As to conspiratorial acts of the named Defendants, specifically the Popovich Defendants,
even if true Dulberg’s claims based on them are barred by the applicable statute of limitations.

735 ILCS 5/13-214.3(b), states:

“(b) An action for damages based on tort, contract, or otherwise (i) against an attorney
arising out of an act or omission in the performance of professional services or (ii)
against a non-attorney employee arising out of an act or omission in the course of his or
her employment by an attorney to assist the attomey in performing professional services
must be commenced within 2 years from the time the person bringing the action knew or
reasonably should have known of the injury for which damages are sought.”

That statute applies whether the claim against the attorney is “styled as malpractice or

fraud or conspiracy”. Schrock v. Ungaretti & Harris, Ltd., 2019 IL App (1%) 161698, 748

(emphasis added). It applies to all claims concerning legal services and is not limited to legal

malpractice. 800 South Wells Commercial, LL.C v. Horwood Marcus and Berk Chartered, 2013

b

IL App (1% 123606, 13-14.

Here, the alleged conspiratorial acts by the Popovich Defendants (in reality, nothing more
than defending themselves from Dulberg’s legal malpractice suit), even if true, arose out of and
were related to their legal representation of Dulberg. More significantly, assuming these
conspiratorial acts happened and resulted in the order of summary judgment against Dulberg in
2017LA-377, then the date of Dulberg’s injury, which triggered the two year statute of
limitations, was at latest the date of that judgment, February 1, 2023. That date is more than two
years before the filing date for this lawsuit, December 4, 2025. Thus, Dulberg’s claims against
the Popovich Defendants are barred by the statute of limitations and must be dismissed with

prejudice.
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Statute of Repose

735 ILCS 5/13-214.3 contains a statute of repose. Specifically, subparagraph (c)
provides, “[e]xcept as provided in subsectioﬂ (d), an action described in subsection (b) may not
be commenced in any event more than 6 years after the date on which the act or omission
occurred”. That language has been interpreted to provide. that the repose period begins to run

with the “last act of representation” upon which the claim is founded. Trogi v. Diabri & Vicari,

P.C., 362 I1l. App. 3d 93, 96 (1% Dist. 2005). Here, as a matter of law, the Popovich Defendanté’
last act of representation was the date when they were granted leave to withdraw, March 13,
2015. Thus, the statute of repose for Dulberg’s claims against the Popovich Defendants would
expire on March 13, 2021, well before this lawsuit wa; filed. Even if one used the date Dulberg
sued the Popovich Defendants for legal malpractice in 2017LA-377, November 28, 2017, the
statute of repose would have expired on November 28, 2023- again well before this suit was
filed. The statute of repose provides an additional basis for dismissal with prejudice as to the
Popovich Defendants.
Res Judicata

The doctrine of res judicata acts to bar claims if the following three requirements are met:
(1) there was a final judgment on the merits rendered by a court of competent jurisdiction; (2)
there is an identity of cause of action, and (3) there is an identity of parties or their privies. River

Park v. City of Highland Park, 184 Ill. 2d 290, 302 (1998)

Here, the first and third prongs are indisputable. Dulberg sued the Popovich Defendants
in 2017LA-377 and is suing them here. Furthermore, there was a final judgment in 201 7LA-377.
Dulberg contends the second prong, identity of cause of action, is unmet because this lawsuit is

“civil conspiracy”, whereas 2017LA-377 was a claim for legal malpractice. However, “separate
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claims will be considered the same cause of action for purposes of res judicata if they arise from
a single group of operative facts, regardless of whether they assert different theories of relief”.
River Park, p. 302. A review of Dulberg’s conspiracy claims against the Popovich Defendants

~ (and others), set out in Paragraph 225 of his Complaint show that the conspiratorial acts '
applicable to the Popovich Defendants arise out of their representation of Dulberg in
2012L.A178. Recasting claims of negiigénce as conspiratorial acts does not give Dulberg a
second bite at the apple. The only claim against the Popovich Defendants that coutld ever
a}guably arise from different facts would be the one alleging “coordinated actions in defining the
word ‘injﬁry’ in the discovery rule incorrectly throughout 17LA377” (Complaint, §225 (1)).
However, as a matter of law, defining “injury” for purposes of applicability of the statute of
limitations in conforrhity with Illinois law cannot bel a basis for a conspiracy claim. Thus, res

_ judicata applies and dismissal with prejudice as to the claims against the Popovich Defendants is
mandated. Likewise, Dulberg’s claims are barred by the conéept of collateral estoppel.

: 2-615 Arpument

The Court need not address the Popovich Defendants® 2-615 Motion to Dismiss as the
Court is granting the 2-619 portion of the Motion, which results in a dismissal with prejudice of
Dulberg’s claims against the Popovich Defendants.

Defendant George Flynn’s Motion to Dismiss

Attorney George Flynn is joined here apparently by virtue of successfully defending the
Popovich Defendants in Dulberg’s legal malpractice case against them.
In defending himseif, Attorney Flynn has filed a 2-619.1 motion to dismiss and seeks

Illinois Supreme Court Rule 137 sanctions.
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2-619 Argument

Here, Flynn argues that he is immunized from liability under the doctrine of Absolute
Litigation Privilege, or alternatively, qualified immunity.

The Absclute Litigation Privilege is the doctrine that an attorney is immunjzeci from any
liability to a non-client for communications made in connection with a pending or potential

judicial proceeding. Johnson v. Johnson & Bell Ltd., 2014 IL App. (1%) 142152, q25. The

privilege applies to an attorney’s communications before, during and after litigation, and

includes statements both in and out of court. Scarpelli v. McDermott Will & Emery LLP, 2018

IL App (1%) 170874, 920

Here, the sole allegation against Flynn with any specificity is that he misrepresented the
definition of “injury” for purposes of the statute of limitations to the Court. Putting aside the
incredulity of that claim addressed below, any statement Flynn made to the Court regarding the
definition of “injury” for statute of limitation purposes, whether verbally or in writing, would be
a communication related to litigation and as such would be protected by the Absolute Litigation
Privilege. Accordingly, Dulberg’s claims against Flynn are dismissed with prejudice.

2-615 Argument

The Court would not otherwise address 2-615 arguments given dismissal with prejudice
is warranted under 2-619. However, here the Court addresses Flynn’s 2-615 argument as it
serves as an additional basis for dismissal with prejudice.

Dulberg’s allegations against Flynn stem from Flynn’s successful representation of the
Popovich Defendants in Dulberg’s lawsuit against them. As referenced, Dulberg claims Flynn

misrepresented the definition of “injury” for purposes of calculating the statute of limitations to
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secure summary judgment. He did not. Flynn’s arguments regarding the triggering event for the
running of the statute of limitations were in conformity with Iilinois law as evidenced by the fact
that they were accepted by the Court through its entry of summary judgment, becoming the law
of the case through dismissal of Dulberg’s appeal of that order. Dulberg has not and cannot state
a claim against Flynn premised on Flynn’s successful representation of Dulberg’s litigation
opponents. A dismissal with prejudice pursuant to 2-615 is warranted when it is evident that
plaintiff cannot plead any set of facts that state a Qiab]e cause of action. Levine v. UL LLC, 2023
IL App (1*) 221845. Thus, 2-615 provides an additional basis for a dismissal of Dulberg’s
lawsuit against Flynn, with prejudice.

Rule 137 Sanctions

In addition to dismissal, Flynn also seeks sanctions against Dulberg pursuant to Illinois
Supreme Court Rule 137. That rule is in relevant part as follows:

“(a) Signature requirement/certification. Every pleading, motion and other document
of a party represented by an attorney shall be signed by at least one attorney of record in
his individual name, whose address shall be stated. A party who is not represented by an
attorney shall sign his pleading, motion, or other document and state his address. Except
when otherwise specifically provided by rule or statute, pleadings need not be verified or
accompanied by affidavit. The signature of an attorney or party constitutes a certificate
by him that he has read the pleading, motion or other document; that to the best of his
knowledge, information, and belief formed after reasonable inquiry it is well grounded in
fact and is warranted by existing law or a good-faith argument for the extension,
modification, or reversal of existing law, and that it is not interposed for any improper
purpose, such as to harass or to cause unnecessary delay or needless increase in the cost
of litigation. If a pleading, motion, or other document is not signed, it shall be stricken
unless it is signed promptly after the omission is called to the attention of the pleader or
movant. If a pleading, motion, or other document is signed in violation of this rule, the
court, upon motion or upon its own initiative, may impose upon the person who signed it,
a represented party, or both, an appropriate sanction, which may include an order to pay
to the other party or parties the amount of reasonable expenses incurred because of the
filing of the pleading, motion or other document, including a reasonable attorney fee.”

It is apparent that Dulberg’s complaint against Flynn is sanctionable under Rule 137.

Dulberg has sued everyone he perceives as having thwarted his litigation geals, no matter how .

EXHIBIT ER-2
Page 9 of 17






tangential their involvement. Dulberg has sued the attorneys in his personal injury case (the
Popovich Defendants, the Baudin Law Group in 221.-10905). He has sued the attorneys who
represented him in his malpractice case against the Popovich Defendants (the Gooch Defendants,
the Clinton Defendants, and the Talrico Defendants). He has sued the attorney who representedﬂ
the Popovich Defendants (Flynn). He has sued the court appointed trustee in the bankruptcy case
he filed (Joseph Olsen). He has sued the insurance carrier for Gagnon (Allstate); and -
implauéibly, sued ADR Systems for providing the forum for the mediation agreed to by his
attorneys and the bankruptcy trustee.

Not surprisingly, the judge assigned to 22L-10905 dismissed ADR and sanctioned
Dulberg pursuant to Rule 137 for suing ADR without a good faith basis to do so.

Thus, Dulberg cannot claim ignorance of the Rule 137 requirement that one must have a
good faith basis to sue. Despite being sanctioned for filing a frivolous claim against ADR,
Dulberg sued Flynn here for having the temerity to best him in court. No objective analysis
suggests a good faith basis to sue here. Flynn never should have been brought into this lawsuit
and has expended significant resources in defending this case. Furthermore, Dulberg’s frivolous
claims against Flynn are but one exémple of his cavalier attitude toward good faith pleading
requirements, as further evidenced by his baseless conspiracy claims against two judges. Rule
137 sanctions arc appropriate and are assessed against Dulberg in an amount to compensate
Flynn for his reasonable attorney fees and costs, to be determined thréugil filing of a petition by
Flynn.

Gooch Defendants’ Motion to Dismiss

The Gooch Defendants have brought 2 motion to dismiss pursuant to 2-619.1. They make

three distinct arguments for dismissal under the 2-619 portion of the Motion to Dismiss: 1)

10
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statute of limitations; 2) statute of repose; and 3) lack of proximate cause. The Court shall -
address each argument.

Statute of Limitations

Dulberg’s claims against the Gooch Defendants are entitled “Prima Facie Negligent
Conduct (Legal Malpractice), Fraud Against Dulberg and Fraud on the Court™.

As referenced, an action brought against one’s attbrney for claims related to the provision
of legal services, whether labeled legal malpractice, conspiracy, or fraud, must be filed within
two years of the time the person bringing the action knew or reasonably should have known of
the injury for which damages are sought. 735 ILCS 5/13-214.3

Here, Dulberg filed this Complaint on December 4, 2025. The legal malpractice case that
the Gooch Defendants filed on behalf of Dulberg was terminated through summary judgment for
defendants on February 1, 2023. That order put Dulberg on notice of an injury. Thus, Dulberg

| needed to file his Complaint against the Gooch Defendants no later than Febfuary 1, 2025; he did

* not, Furthermore, Dulberg filed an ARDC Complaint against the Gooch Defendants on
November 8, 2023. The allegations of misconduct by Dulberg against the Gooch Defendants
essentially rﬁirror those listed in this Complaint. The ARDC Complaint was filed more than two
years before Dulberg filed this Complaint. In his Response, Dulberg contends the filing of the
ARDC is irrelevant as the ﬁature of that proceeding is different. While the nature of an ARDC
complaint is different than a legal malpractice lawsui"[, the fact that Dulberg made allegations of
malpractice against the Gooch Defendants in his ARDC Complaint unequivocally establishes
that Dulberg knew of his potential malpractice case against the Gooch Defendants vwhen he filed
his ARDC complaint, triggering the two year statute of limitations, which ran out beforé he filed

this lawsuit.
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The statute of limitations bars Dulberg’s claims against the Gooch Defendants.

Statute of Repose .

As referenced, actions agairist an attorney by a client must be filed within six years after
the date on which the act or omission occurred. 735 ILCS 5/13-214.3(c). The last act of

representation triggers the running of the repose period. Trogi v. Diabri & Vicari, P.C., 362 11l

App. 3d 93, 96 (1% Dist. 2005). Here, it is undisputed the Gooch Defendants withdrew their
representation on October 15, 2018, the last act of representation, occurring more than six years
before Dulberg filed this lawsuit. The statute of repose bars Dulberg’s claims against the Gooch
Defendants.

Lack of Proximate Cause

The Gooch Defendants present a third argument supporting dismissal with prejudice: as a
matter of léw any acts or omission by the Gooch Defendants were not a proximate cause of
Dulberg’s injuries.

In support, the Gooch Defendants point to the fact that Dulberg still had a viable claim
when the Gooch Defendants withdrew and were replaced by the Clinton firm. In fact, the case |
continued for almost five years after the Gooch Defendants withdrew; and the Complaint was
amended after the Gooch Defendants’ departure.

Dulberg makes numerous complaints regarding the Gooch Defendants® handling of the
legal malpractice case, chiefly centered on the Gooch Defendant’s allegedly poorly drafted
Complaint (which Dulberg bizarrely contends Gooch did intentionally to assist the Popovich
Defendants from avoiding liability), their communications, and work on discovery.

However, even assuming arguendo the Gooch Defendants were negligent in all the ways

described by Dulberg, as a matter of law, such negligence was not a proximate cause of
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Dulberg’s injuries. The legal malpractiée case was terminated based on the statute of limitations,
which commenced on the date of the McGuire settlement, January 22, 2014. Thus, the statute
expired before Dulberg ever met the Gooch Defendants, which per his Complaint was December
16,2016 (Complaint, §61). Therefore, any actions by the Gooch Defendants during their
representation of Dulberg could ﬁot be a proximate cause of his injuries.

2-615 Arguments

In light of the Court finding three distinct bases for dismissal with prejudice pursuant to
2-619, the Court need not consider the Gooch Defendants’ 2-615 arguments.

Clinton Defendants’ Motion to Dismiss

The Clinton Defendants represented Dulberg after the Gooch Defendants withdrew in
20l1 7LLA-377. As with the Gooch Défendants, Dulberg. has sued the Clinton Defendants for
“Legal Malpractice, Fraud, and Frz;ud on the Court”. Like the other Defendants, the Clinton
Defendants have brought a motion to dismiss pursuant to 5/2-619.1.

2-619 Arguments

Statute of Limitations

The Clinton Defendants argue that Dulberg’s claims against them are time barred
pursuant to the two year statute of limitations set out in 735 ILCS 5/13-214.3(b). They are
correct. The scope of the 5/13-214.3(b), as explained above, is broad, including any “actions for
damages based on tort, contract, or otherwise against an attorney arising out of an act or
omission in the performance of professional services” (5/13-214.3(b)), with courts specifically
including claims for fraud in its scope. Schrock, Y48

Thus, Dulberg’s claims are governed by 5/13-214.3(b). Therefore, he had two years from

the date he “knew or reasonably should have known of the injury for which damages are sought”
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(5/13-214.3(b)) to file suit. Here, as explained, Dulberg knew of his injury no later than February
1, 2023, when an adverse judgment was entered in 2017LA-377. He had two years from that date
to sue the Clinton Defendants but failed to do so. Thus, Dulberg’s claims against the Clinton
Defendants are time barred.

Lack of Proximate Cause

The Clinton Defendants raise a similar argument to that raised by the Gooch Defendants:
as a matter of law any acts or omissions by the Clinton Defendants were not a proximate cause of

Dulberg’s injuries. The Clinton Defendants are correct. The Clinton Defendants were not

retained by Dulberg until November 1, 2018 (Complaint, §110), well after the statute of

limitations ran for commencing a legal malpractice claim against the Popovich Defendants as
determined by Judge Berg. Thus, any actions (or inactions) by the Clinton Defendants could not
have been a proximate cause of Dulberg’s injuries.

2-615 Arguments

Given that the Court has found two distinct bases for dismissing Dulberg’s claims against
the Clinton Defendants with prejudice, the Court need not consider the Clinton Defendants® 2-
615 arguments.

Talarico Defendants® Motion to Dismiss

These Defendants were Dulberg’s third and final attorneys in 2017LA-377. However,
unlike the Gooch and Clinton Defendants, the Talarico Defendants arguably represented Dulberg
in his appeal of the adverse judgment in that case (at oral argument Talarico’s counsel could not
say whether Talarico represented Dulberg in his appeal, however, the appellate court’s dismissal
order for the appeal was addressed to Talaricd and Attorney Flynn, as an officer of the court,

represented that Talarico did appear in the appeal).
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Dulberg’é claim against the Talarico Defendants are entitled “Legal Malpractice, Fraud,
and Fraud on the Court”. Like the other defendants, the Talarico Defendants have moved to
dismiss pursuant to 735 ILCS 5/2-619.1

2-619 Aroument

The Talarico Defendants contend that the misconduct alleged in the Complaint against
various defendants, including the Talarico Defendants, occurred in 2023 or before and thus put
Dulberg on notice of his injuries more than two years before he filed the instant lawsuit.

As explained, Dulberg had notice of injuries he may have suffered through the alleged
malpractice of various attorneys who represented him in 2017LA-377 no later than the adverse
judg;nent date of February 1, 2023. If the Talarico Defendants’ representation of Dulberé ended
with that adverse judgment, the ‘Talarico Defendants, like other defendants, would be entitled to
dismissal based on the statute of limitations. However, the Talarico Defendants’ representation
of Dulberg did not end then but rather contimued for the appeal.?

Although inartfully drafted, Dulberg does allege numerous acts of
malpractice/misconduct by the Talarico Defendants related to the appeal of 2017LA-377, and/or
occurring after the adverse judgment date of February 2, 2023. (Complaint 4195-218, 218) The
appeal was not dismissed until December 4, 2023, making the December 4, 2025 lawsuit against
the Talarico Defendants timely, at least as to conduct related to the appeal. Thus, the 2-619
portion of the Talarico Defendants” Motion to Dismiss must be denied.

2-615 Argument

The 2-615 portion of the Motion to Dismiss is well founded. 735 ILCS 5/2-603 requires

complaints to “contain a plain and concise statement of the pleader’s cause of action™. Dulberg’s

2 For purposes of this Motion, the Court assumes, based on competent evidence presented, that the Talarico
Defendants represented Dulberg in the appeal of 2017LA-377.
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88 page, 226 paragraph complaint (not including exhibits) does not. It is an amalgam-of
manifestos, amorphous conspiracy theories (including against two judges), and minute details of
irrelevant evidence. It would be impossible for the Talarico Defendants (or any other defendant)
to answer the Complaint in its present state. |
Dulberg’s Complaint is further defective in that it fails to properly plead “a case within a

case” as required in a legal malpractice claim. See Tri-G, Inc. v. Burke, Bosselman & Weaver,

222 111. 2d 218 (2006). Or in this case, a case within a case, within a case. In order to prevail
against the Talarico Defendants, Dulberg will have to plead and prove: 1) that the Talarico
'Defendants‘ committed malpractice in the appeal of 2017L.A-377; 2) but for the Talarico
Defendants’ malpractice in the appeal of 2017L13;-377, Dulberg would have prevailed in that
appeal; and 3) upon remand and reinstatement of 2017LA-377, Dulberg would have prevailed in
his malpractice claim against the Popovich Defendants, including proving he wouid have
obtained a better result in his personal injury litigation (2012L.A-178). Dulberg has not pled
those required elements but will be allowed the opportunity to do so.

The 2-615 portion of the Talarico Defendants” Motion to Dismiss is granted and

Dulberg’s Complaint is be dismissed without prejudice, with leave to replead.

Supreme ot R 304(a) Finding

Defendant Flynn has requested llinois Supreme Court Rule 304(a) language be included
herein. It is appropriate to consider that request as the Court is not dismissing all defendants in
this Order. However, this request is premature given the Court’s determination as to the amount

of sanctions to be assessed against Dulberg is pending and awaiting the filing of a petition by
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Flynn setting out the attorney fees and costs incurred. No other defendant has made a request for
a Rule 304(a) finding. The Court will consider such request(s) upon filing.
ORDER

IT IS HEREBY ORDERED:

1) Plaintiff Paul R. Dulberg’s claims against Defendants Themas J. Popovich, Hans Mast,
Thomas W. Gooch, Sabina Sershon, the Gooch Firm, George Flynn, Edward X. Clinton,
Julia Williams, and Clinton Law Firm, LLC., are dismissed with prejudice;

2) Plaintiff Paul R. Dulberg’s claims against Defendants Alphonse Talarico and Law
Office of Alphonse A. Talarico are dismissed without prejudice. Plaintiff is granted leave
to file an amended complaint as to those defendants within 28 days;

3) The Court enters sanctions pursuant to Illinois Supreme Court Rule 137 against
Plaintiff Paul R. Dulberg related to his complaint against George Flynn, in an amount to
be determined after filing of a petition for attorney fees and costs to be filed by Flynn
within 28 days; and :

4) The status of decision date of August 21, 2026 is stricken and the matter is set for
general status on September 11, 2026 at 9:00 a.m.

KEVIN G. COSTELLO
JUDGE
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND
JUDICIAL CIRCUIT, McHENRY COUNTY, ILLINOIS

PAUL R. DULBERG
Plaintiff,

)
R
V.
ALPHONSE A. TALARICO and LAW g‘ﬁse No. 2025 LA 000360
OFFICE OF ALPHONSE A. TALA c*
Defendants, $ )

FIRSTAMENDED COMPLAINT AT LAW

Plaintiff Paul R. Dulberg, individually and appearing pro se, for his First Amended Complaint
against Defendants Alphonse A. Talarico and Law Office of Alphonse A. Talarico, states as
follows:

INTRODUCTION AND SCOPE OF THIS AMENDED PLEADING

001. This First Amended Complaint is filed pursuant to the Court’s August 7, 2026
Memorandum Decision and Order in this case.
(See Exhibit FAC-01.)

002. The Court dismissed Plaintiff’s claims against Defendants Alphonse A. Talarico and Law
Office of Alphonse A. Talarico without prejudice and granted Plaintiff leave to file an amended
complaint against those defendants within 28 days.

(See Exhibit FAC-01.)

003. This amended pleading is directed only against Alphonse A. Talarico and Law Office of
Alphonse A. Talarico, collectively referred to as the Talarico Defendants.

004. Subject to the express preservation of objections and appellate rights in paragraph 006,
Plaintiff asserts no current claim for relief in this amended pleading against any person or entity
other than the Talarico Defendants.

005. Plaintiff refers to 12LA178, BK 14-83578, 17LA377, the 17LA377 appeal, Cook County
case No. 22 L 010905, and the conduct of other attorneys only for the limited evidentiary
purposes stated in this pleading and as necessary to plead proximate cause, damages, and the
required case-within-a-case-within-a-case allegations against the Talarico Defendants.

006. Plaintiff does not waive, abandon, or release his objections, reconsideration rights,
postjudgment rights, or appellate rights concerning the Court’s August 7, 2026 dismissal with
prejudice of claims against defendants other than the Talarico Defendants. This amended
pleading asserts active claims only against the Talarico Defendants. Plaintiff refers to dismissed
defendants and their conduct only as background, case-within-case proof, proximate-cause
evidence, damages evidence, or preservation of appellate issues, and not as a request for current
relief against those dismissed defendants unless the August 7, 2026 order is vacated, modified,
reversed, or otherwise changed.

(See Exhibit FAC-01.)
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007. Plaintiff is filing, simultaneously with this First Amended Complaint, a separate written
jury demand and a Rule 222(b) affidavit stating that Plaintiff seeks damages in excess of
$50,000.

008. This First Amended Complaint concerns legal malpractice arising principally from
Talarico’s postjudgment and appellate representation in 17L.A377, including his failure to
preserve and present available grounds for relief from the February 1, 2023 summary judgment;
failure to obtain adequate postjudgment relief; failure to correct and preserve the record;

failure to file an opening brief; and failure to protect further review. Plaintiff also pleads
Talarico’s December 28, 2022 response and February 1, 2023 argument omissions as antecedent
preservation and causation facts because those omissions created issues that competent
postjudgment and appellate counsel was required to preserve, cure where legally possible, and
present.

009. To establish causation and damages, Plaintiff must prove a case within a case within a
case: that competent representation by Talarico would have preserved and presented one or more
meritorious grounds for defeating or reversing summary judgment in 17LA377; that Plaintiff
would then have prevailed against the Popovich Defendants on one or more underlying legal-
malpractice theories arising from 12LA178; and that competent prosecution of 12LLA178 would
have produced a recovery exceeding the result Plaintiff actually obtained.

PARTIES, JURISDICTION, AND VENUE
010. Plaintiff Paul R. Dulberg is an individual residing in McHenry County, Illinois.

011. Defendant Alphonse A. Talarico is an Illinois attorney who represented Plaintiff in
McHenry County case No. 17LA377 and in postjudgment or appellate proceedings arising from
that case.

(See Exhibit FAC-02, Exhibit FAC-03, Exhibit FAC-05, Exhibit FAC-06, and Exhibit FAC-07.)

012. Defendant Law Office of Alphonse A. Talarico is named as the law-practice or business
identity through which Talarico held himself out as providing legal services. Filed 17LA377
pages use that name in a notice, subpoena, and signed counsel block; Talarico’s February 13,
2026 section 1-109 affidavit states that the Law Office leased shared office space; and later
appearance, withdrawal, and order materials identify both Talarico and the Law Office. Those
sources establish use of the name but do not resolve whether it is a separate juridical entity.
Plaintiff therefore pleads its status and capacity in the alternative.

(See Exhibit FAC-02.)

013. Talarico used contact@lawofficeofalphonsetalarico.com and 707 Skokie Blvd., Suite 600,
Northbrook, Illinois, in filings and legal-service communications. In his February 13, 2026
section 1-109 affidavit, he stated that, “upon information and belief,” Suite 600 was shared office
space operated by Regus and separately stated that the Law Office “has leased shared office
space” there “at all relevant times.” Plaintiff pleads these facts only to identify the law-practice
name, address, and alternative capacity.

(See Exhibit FAC-02.)
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014. Plaintiff seeks no duplicative recovery. Allegations against the Law Office are pleaded to
preserve liability against the law-practice or business identity through which Talarico provided,
billed, or held out the legal services, and against any separate entity or business form later shown
to exist. The appearance, withdrawal, and June 18, 2026 order do not adjudicate legal form.

(See Exhibit FAC-02.)

015. Venue is proper in McHenry County because 17LLA377 and 12LA178 were pending in
McHenry County, because material acts and omissions occurred in connection with McHenry
County proceedings, and because this case is already pending in this Court.

016. The amount in controversy exceeds $50,000, exclusive of costs and interest.

017. The Court has subject-matter jurisdiction over this legal-malpractice action and personal
jurisdiction over the Talarico Defendants.

018. The Court denied the Talarico Defendants’ section 2-619 limitations argument. For
purposes of that motion, and based on competent evidence presented, the Court assumed that
they represented Plaintiff in the appeal and concluded that the December 4, 2025 action was
timely at least as to appeal-related conduct because the appeal was dismissed on December 4,
2023.

(See Exhibit FAC-01 and Exhibit FAC-05.)

019. Plaintiff’s claims also fall within the six-year repose period in 735 ILCS 5/13-214.3(c)
because the acts and omissions against Talarico pleaded in this amended complaint occurred
from 2020 through 2024, including appeal-related conduct in 2023 and 2024.

(See Exhibit FAC-03, Exhibit FAC-05, Exhibit FAC-06, and Exhibit FAC-07.)

LEGAL STANDARD PLEADED FOR PROXIMATE CAUSE

020. In an Illinois legal-malpractice claim, the plaintiff must plead an attorney-client
relationship, a duty of care arising from that relationship, breach of that duty, proximate cause,
and actual damages.

021. Because the alleged malpractice involved litigation and an appeal, Plaintiff must plead and
ultimately prove a case within a case.

022. In this matter, because the alleged malpractice concerns the loss of appellate review in
17LA377, Plaintiff pleads a case within a case within a case: first, that Talarico committed
malpractice in the appeal or related postjudgment proceedings; second, that Plaintiff would have
obtained reversal, vacatur, remand, or reinstatement of 17LA377 but for Talarico’s malpractice;
and third, that Plaintiff would have prevailed or obtained a better result in 17LA377 and then in
12LA178.

023. Plaintiff pleads this structure to conform to the Court’s August 7, 2026 Order and to Illinois
cases requiring a legal-malpractice plaintift to establish the underlying action and what the

result would have been absent the attorney’s negligence. See Tri-G, Inc. v. Burke, Bosselman

& Weaver, 222 111. 2d 218 (2006); Midwest Sanitary Service, Inc. v. Sandberg, Phoenix & von
Gontard, P.C., 2022 IL 127327.

(See Exhibit FAC-01.)
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BACKGROUND: 121LA178 PERSONAL-INJURY CASE

024. On June 28, 2011, Plaintiff suffered a severe chainsaw injury to his dominant right forearm.
(See Exhibit FAC-10 and Exhibit FAC-24.)

025. On May 15, 2012, Plaintiff filed personal-injury case No. 12LA178 in McHenry County
against David Gagnon, individually and in his pleaded capacity as agent of Caroline and Bill
McGuire, and against the McGuires individually. The caption and original complaint pleaded

Gagnon as the McGuires’ agent; they did not plead him as an independent contractor.
(See Exhibit FAC-01 and Exhibit FAC-09.)

026. The original complaint alleged that the McGuires lived at, owned, controlled, managed,
maintained, and supervised the property where the injury occurred. The McGuires admitted that
they owned and lived at the property.

(See Exhibit FAC-09 and Exhibit FAC-10.)

027. The original complaint alleged that the McGuires contracted with or hired Gagnon to
perform their tree work; that he worked at their request, with their authority and permission,

for their benefit, and under their supervision and control; that they owned the chainsaw and
authorized him to use it; and that he acted as their actual and apparent agent within the scope of
that agency. The McGuires admitted the request, authority, permission, benefit, and chainsaw-
ownership allegations but denied the remaining agency and control allegations. Gagnon admitted
complaint paragraphs 5 through 8, admitted asking Plaintiff to assist him, and admitted chainsaw
contact with Plaintiff, while denying the pleaded negligence. Plaintiff further alleges from
personal observation that the McGuires supplied from their house or garage the rope, belt, strap,
harness, or similar equipment used while Gagnon worked in the tree, together with rakes and
other tools the McGuires used to clean the ground while Gagnon dropped limbs. This record
supported fact questions concerning whether Gagnon acted as the McGuires’ agent or servant
within the scope of that relationship, whether the McGuires retained or exercised a right to
control the work, and whether they were vicariously liable for Gagnon’s conduct.

(See Exhibit FAC-09, Exhibit FAC-10, and Exhibit FAC-11.)

028. Gagnon testified that he performed the tree work at his parents’ request and for their
property, purpose, and benefit; that his mother wanted to provide him income and paid him; and
that he regarded the work as a favor, chore, or service for his mother. He also testified that he
had no invoice or written contract and that the McGuires did not instruct him how to perform
the work. Those mixed facts did not establish independent-contractor status as a matter of law.
Before the January 2014 settlement, Illinois law recognized that even a person volunteering
services without an agreement or expectation of payment may be the servant of the person
accepting those services when the relationship and right to control support that conclusion, and
that the issue generally depends upon the surrounding facts. Alms v. Baum, 343 Ill. App. 3d 67,
71-72 (2003); Restatement (Second) of Agency §§ 220, 225 (1958). Plaintiff therefore alleges
that the McGuire liability theories were not limited to Restatement (Second) of Torts section 318
or to Tilschner v. Spangler and could not properly be defeated merely by characterizing Gagnon
as a son doing a favor.

(See Exhibit FAC-09, Exhibit FAC-10, Exhibit FAC-11, and Exhibit FAC-14.)
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029. Plaintiff alleges that the McGuires filed a contribution cross-claim pleading specific
negligence by Gagnon; that the available 121LA178 source collection contains no answer by
Gagnon to that cross-claim and no default or merits order; and that the cross-claim’s pleading
posture and potential legal effect were material to the value and prosecution of 12LA178.
(See Exhibit FAC-11.)

030. On October 22, 2013, Hans Mast faxed Ronald A. Barch a signed settlement demand
stating that he had recently discussed the claim with Plaintiff and that, “We are prepared to let
your clients out of the case for $7,500 at this point.” The fax report records transmission to Barch
at approximately 12:24 p.m. that day.

(See Exhibit FAC-12.)

031. Plaintiff certifies under 735 ILCS 5/1-109 that he neither authorized nor knew of the
$7,500 demand before its transmission and that no conversation concerning that specific
demand occurred between Plaintiff and Mast or anyone else at the Popovich firm before
Plaintiff discovered POP000192 in 2019. Approximately one hour after the fax, Plaintiff’s 1:24
p.m. October 22 email described Mast’s call or voicemail as concerning a medical-link issue
arising from Dr. Sagerman’s deposition. Plaintiff’s October 25 and October 30 emails likewise
concerned medical causation, damages, and Gagnon’s liability—not releasing the McGuires,
the $7,500 figure, or settlement authority. Those contemporaneous communications corroborate
Plaintiff’s direct personal-knowledge certification. Mast did not recall any writing memorializing
prior authorization, and no such writing is presently known to Plaintiff.

(See Exhibit FAC-12.)

032. The October 22, 2013 writing was Mast’s affirmative $7,500 settlement demand to Barch
on Plaintiff’s purported behalf; it was not a written offer from the McGuire Defendants to

pay Plaintiff $7,500. On November 18, 2013, Barch memorialized the McGuire Defendants’
responsive $5,000 settlement proposal. Mast then disclosed the $5,000 proposal to Plaintiff,
advised in substance that the McGuires had no legal liability, recommended that Plaintiff accept
the $5,000 payment, and stated that the McGuires would otherwise obtain dismissal without
paying anything. Mast did not disclose that he had previously demanded $7,500 on Plaintiff’s
behalf. Plaintiff alleges that this sequence—the undisclosed and unauthorized $7,500 demand,
the McGuires’ $5,000 counterproposal, and Mast’s subsequent categorical no-liability advice—
was material to informed consent, settlement authority, the reliability of counsel’s advice, and
Plaintiff’s ability to recognize the Popovich Defendants’ alleged wrongdoing.

(See Exhibit FAC-12.)

033. Plaintiff did not authorize Mast to transmit the October 22, 2013 $7,500 demand. On

or about November 4, 2013, Plaintiff authorized Mast only to investigate what offers, if

any, the parties might make, and Plaintiff’s mother, Barbara Dulberg, witnessed that limited
authorization. No writing known to Plaintiff documents earlier authority to make the October
22 demand. Although Plaintiff repeatedly requested the Popovich defense documents beginning
May 31, 2019, Williams did not transmit them to Plaintiff until June 27, 2019, when she sent a
download link identifying the file as “Dulberg Def Doc Production POP 00001-001455.PDF.”
On June 28, Plaintiff confirmed successful download and contemporaneously stated, “There is
much here [ haven’t seen before.” During his ensuing review, and no later than July 7, Plaintiff
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first recognized the previously undisclosed demand at POP000192 and its fax confirmation

at POP000193. The absence of a prior authority record, the nondisclosure of the demand, the
documented delivery-and-discovery sequence, and Mast’s materially contrary later advice
support reasonable inferences of concealment, lack of informed consent, and affirmative lulling.
(See Exhibit FAC-12.)

034. The Popovich Defendants’ handling of Plaintiff’s Walgreens pharmacy receipts
independently corroborates a course of selective nondisclosure and concealment. On December
1, 2011, Plaintiff delivered his original Walgreens materials to the Popovich Defendants. The
complete receipt materials for the hydrocodone/APAP and cefadroxil prescriptions included
portions bearing a Walgreens waiting-time entry of “WAITING TUE 5:39 PM.” The time

was material because it tended to establish when Plaintiff reached Walgreens after leaving

the hospital and to contradict the McGuire/Gagnon account concerning an intervening visit,
conversation, and payment for the prescriptions.

(See Exhibit FAC-24.)

035. In November 2012, and no later than November 27, 2012, while preparing for the
anticipated depositions, Mast told Plaintiff that Gagnon and the McGuire Defendants claimed
that the McGuires had paid for Plaintiff’s prescriptions. Plaintiff responded that he paid cash at
Walgreens after leaving the hospital and directed Mast to the timestamps on the receipts. Mast
then produced from a manila file folder two partial receipt copies, placed them on his desk, and
asked Plaintiff, in substance, to show him the timestamp. The timestamp-bearing portions were
absent. Mast told Plaintiff, in substance, that Plaintiff could not prove that he had paid for the
prescriptions. At Plaintiff’s request, Mast supplied copies and stated that he had plenty of copies.
Plaintiff wrote a contemporaneous note directing himself to obtain the Walgreens timestamp,
contacted the Walgreens custodian, and obtained a Walgreens report dated November 27, 2012.
The note and report fix the episode in November 2012 and before November 27, even though
Plaintiff does not presently allege an exact meeting day.

(See Exhibit FAC-24.)

036. Plaintiff contacted Walgreens. The records response he obtained stated a transaction date
but not a time of day. Walgreens personnel explained that the store’s customer waiting receipts,
rather than the retained prescription audit data, contained the waiting-time entry. Because Mast
had shown Plaintiff documents under the firm’s custody that omitted the entry and Walgreens’
retained audit did not supply it, Plaintiff reasonably questioned his own accurate recollection and
ceased insisting that he possessed timestamp proof. Plaintiff did not then know that the complete
materials in the Popovich Defendants’ custody contained the missing timestamp-bearing
portions.

(See Exhibit FAC-24.)

037. On March 18, 2013, Mast transmitted the same six-page medical-expense packet to Ronald
Barch, counsel for the McGuire Defendants, and Perry Accardo, counsel for Gagnon. Mast’s
signed letter, POP000231, expressly stated that the enclosures included Walgreens billing. The
packet’s Walgreens pages, POP000235 and POP000236, displayed only the upper “Customer
Receipt” portions for hydrocodone/APAP and cefadroxil and omitted the timestamp-bearing
waiting-receipt portions. The fax confirmations prove successful six-page transmissions to
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Barch at approximately 5:28 p.m., POP000238, and to Accardo at approximately 5:48 p.m.,
POP000237. Mast sent those timestamp-omitting copies two days before the March 20, 2013
McGuire depositions. The later Barch subpoena production contained the same partial receipt
versions as POP000859 and POP000860.

(See Exhibit FAC-24.)

038. At David Gagnon’s February 4, 2013 deposition, Mast first established that Gagnon’s
vehicle remained at the McGuire residence and that Gagnon had driven Plaintiff’s vehicle to
the hospital. When Mast asked whether, after treatment and discharge, they were “going back
to your mom’s house,” Gagnon responded, “Never left the parking lot.” Mast then asked, “but
that’s where you were going?”’ and followed with, “on the way to your mother’s house, right?
Right? That’s on the way? That’s where you were going?” Gagnon agreed only that the McGuire
residence was their intended destination and again stated that they still had not left the hospital
parking lot. Gagnon did not testify in that exchange that they actually reached the McGuire
residence, that Caroline McGuire gave Plaintiff prescription money, or that they thereafter
traveled to Walgreens. Plaintiff alleges that Mast’s repeated, premise-laden questions laid a
predicate for the completed route-and-payment account later elicited from Caroline; Plaintiff
does not allege that Gagnon’s limited intended-destination testimony was itself false or that
leading questions, standing alone, constituted wrongdoing. Gagnon Dep. 12:7-9, 12:19-24, and
13:1-22.

(See Exhibit FAC-24.)

039. Two days after Mast transmitted the timestamp-omitting Walgreens copies to defense
counsel, Mast personally developed the completed account at Caroline McGuire’s March

20, 2013 deposition that Plaintiff and Gagnon returned to the McGuire residence after the
emergency-room visit, Caroline gave Plaintiff $50 because he lacked insurance and money,
and Plaintiff and Gagnon then went to the drugstore. Caroline initially supplied the return and
payment facts, but when Mast restated her testimony as though Plaintiff had said that he needed
to fill the prescriptions and lacked money, Caroline agreed and then immediately clarified that
she had offered the money and Plaintiff had not asked for it. Caroline McGuire Dep. 55:2—11,
56:4-24, and 57:1-15. At William McGuire’s deposition, Mast repeated Caroline’s account,
but William answered only that it “could have” happened and admitted that he did not know.
William McGuire Dep. 39:10-19. Thus, neither Gagnon nor William independently established
or corroborated the completed return-money-pharmacy sequence.

(See Exhibit FAC-24.)

040. The complete Walgreens waiting receipt records “WAITING TUE 5:39 PM.” The
contemporaneous hospital records document discharge activity at 17:13. DUL000227 contains a
circled handwritten “1713” within the nursing narrative concerning the completion of treatment
and discharge instructions. DUL000229 marks “Discharge Instructions given—expresses
understanding” and contains a handwritten “@1713” adjacent to the “Discharge by” entry. The
printed “Discharge Vital Signs” line immediately below contains no recorded vital-sign values.
These records support 5:13 p.m. as the hospital’s last documented discharge activity and leave a
26-minute interval before the Walgreens waiting entry. Plaintiff alleges from personal knowledge
that Gagnon drove Plaintiff directly from the hospital to Walgreens. Because Plaintiff’s
right-arm injury prevented him from reaching the wallet in his right rear pocket, Gagnon
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removed Plaintift’s wallet and handed Plaintiff’s $50 bill to the pharmacist. Plaintiff and

Gagnon went to the McGuire residence only after the Walgreens visit to retrieve Plaintiff’s dog.
That timing tended to contradict the account Mast elicited from Caroline because her account
added a return to the McGuire residence, a conversation and transfer of money, and a second

trip to Walgreens before the 5:39 p.m. waiting entry. Plaintiff does not allege that the route was
“impossible” and will use any demonstrative route estimates only with an appropriate evidentiary
foundation.

(See Exhibit FAC-24.)

041. After the Popovich Defendants withdrew, the files delivered to Plaintiff in 2015 still
contained the same partial versions Mast had shown him. In 2019, however, the Popovich
Defendants produced Bates-numbered pages POP000724 through POP000727 containing
additional separated components of the two-page receipt materials, including a component
bearing the time entry. This production revealed that the timestamp evidence had existed in the
Popovich files even though it was omitted from the copies Mast used to challenge Plaintiff’s
recollection.

(See Exhibit FAC-24.)

042. In 2022, during data recovery from Plaintiff’s old iPad and former work computer, Plaintiff
recovered the complete receipt image he previously supplied and compared it with the Popovich
versions. The comparison showed that the complete receipt materials had been selectively
separated or cropped into multiple parts and that the versions used to challenge Plaintiff and
support the defense narrative omitted the timestamp-bearing parts. On November 12, 2022,
Plaintiff transmitted the complete image and comparison to Talarico and explained that the

omission appeared to have required a multi-step alteration process.
(See Exhibit FAC-24 and Exhibit FAC-25.)

043. The Popovich Defendants had exclusive or superior access to the originals after Plaintiff
entrusted the originals to them; the partial documents bear Popovich Bates numbers; the later
Popovich production contains the separated components; and Mast personally used the partial
copies to discredit Plaintiff’s recollection. These facts support a reasonable inference that the
Popovich Defendants made, directed, knew of, or knowingly used the selective omission.
Plaintiff need not presently identify which individual physically cut, scanned, or cropped each
component where the pertinent facts are peculiarly within Defendants’ knowledge.

044. This conduct prevented earlier discovery of the Popovich malpractice cause in a direct
and material way. Mast used the firm’s own omission of the timestamp-bearing portions as
supposed proof that Plaintiff’s memory was wrong. The Walgreens audit’s lack of a time
reinforced that induced doubt. The concealment thus hid both the underlying evidence and the
fact that Plaintiff’s own fiduciaries had created or knowingly used the evidentiary deficiency
while shaping the deposition account. A client who questions an attorney’s advice or his own
memory is not thereby on notice that his attorney has withheld a settlement offer, selectively
omitted evidence entrusted to the firm, or used the omission against him. The conduct therefore
rebuts the 17LA377 court’s conclusion that Plaintiff had become sufficiently alerted to attorney
wrongdoing merely because disagreements or suspicions existed by January 2014.
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045. Plaintiff pleads the 2019 and 2022 discoveries as evidence proving the earlier concealment,
reasonable reliance, breach, and Talarico’s knowledge and preservation failures. Plaintiff does
not allege that either discovery created a new limitations or repose period. Plaintiff’s alternative
section 13-215 theory runs from discovery of the concealed Popovich malpractice cause no
earlier than December 12, 2016.

046. On January 13, 2014, the McGuires moved for a good-faith finding and dismissal, asserting
that the $5,000 settlement had been negotiated at arm’s length over a substantial period, with
advice of counsel, and without collusion or fraud. The January 22 ROP lists Thomas J. Popovich,
but not Plaintiff, among the appearances. When the court asked, “No objections?”” Popovich
answered, “Not from me.” The court entered an order finding the settlement fair, reasonable,

and in good faith; barring all existing and future claims against the McGuires arising from the
accident, including contribution claims; and dismissing the McGuires as defendants and cross-
claimants with prejudice.

(See Exhibit FAC-13.)

047. Plaintiff alleges that Popovich’s courtroom non-objection communicated counsel’s assent
and could create the appearance of an informed client decision, but the ROP contains no personal
colloquy with Plaintiff and no finding that Plaintiff knew of the undisclosed October 22 $7,500
demand, had reviewed the final written release, or had received adequate disclosure of material
risks and reasonable alternatives. The record copy is accompanied by Mast’s January 24 letter
asking Plaintiff to sign and return the release after entry of the January 22 order. Plaintiff’s
January 29 email asked questions concerning SSI/SSDI, indemnity, and confidentiality before
stating that he had signed and mailed the release and that he trusted Mast’s judgment. Plaintiff
alleges that Popovich and Mast induced or caused the settlement through incomplete, inaccurate,
or materially misleading advice concerning McGuire liability.

(See Exhibit FAC-12, Exhibit FAC-13, and Exhibit FAC-14.)

048. On November 18, 2013, after Barch memorialized the McGuires’ $5,000 proposal, Mast
told Plaintiff in substance that the McGuires had no liability and recommended that Plaintiff
accept the $5,000. On November 20, Mast wrote that Gagnon, whether a friend, son, or
otherwise, performed the work on his own time using his own or independent skills, that the
McGuires did not direct the work, and that rejecting the $5,000 would allow the McGuires

to obtain dismissal without paying anything. Plaintiff alleges that this was the functional
independent-contractor/no-control rationale later used to defend the Popovich Defendants’
advice. Plaintiff asked Mast for the governing Illinois statute and recent case law. Plaintiff
certifies that Mast then met with Plaintiff and Thomas Kost and supplied the May 6, 2011
certified appellate slip opinion in Tilschner v. Spangler, previously filed as original Complaint
Exhibit 107.

(See Exhibit FAC-12 and Exhibit FAC-14.)

049. Tilschner states that Count I alleged common-law negligence against the property owner,
Count II alleged negligence under Restatement (Second) of Torts section 318, and Count III
alleged common-law negligence against the person who ignited the fireworks; the appeal
addressed dismissal of Count II. Plaintiff alleges that Mast materially overextended that section
318 and social-host decision into a blanket no-liability rule without analyzing the distinct agency,
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master-servant, vicarious-liability, right-to-control, and cross-claim evidence in 12LA178. That
evidence included the McGuires’ request that Gagnon perform the work for their benefit, their
admitted ownership of and permission to use the chainsaw, their alleged furnishing of related
equipment, and their alleged authority over the work. Mast’s advice also failed to account for
the preexisting rule that volunteer or family-favor status does not necessarily preclude a master-
servant relationship when the facts establish acceptance of the services and a right to control.
Alms v. Baum, 343 Ill. App. 3d 67, 71-72 (2003).

(See Exhibit FAC-09, Exhibit FAC-10, Exhibit FAC-11, and Exhibit FAC-14.)

050. After the McGuire settlement, 12LA178 continued against Gagnon.
(See Exhibit FAC-01, Exhibit FAC-15, Exhibit FAC-18, and Exhibit FAC-19.)

051. On November 26, 2014, Plaintiff filed Chapter 7 bankruptcy in the United States
Bankruptcy Court for the Northern District of Illinois, case No. 14-83578.
(See Exhibit FAC-15.)

052. On January 8, 2015, amended Schedule B and the amended Statement of Financial Affairs
expressly identified 12LA178 as a pending personal-injury claim and identified Mast as counsel.
Plaintiff alleges that the prepetition cause of action became property of the Chapter 7 estate

and that the trustee became the estate representative and real party in interest with authority to
administer, prosecute, compromise, cap, settle, or dispose of the claim and its proceeds, subject
to applicable bankruptcy law and bankruptcy-court approval. Plaintiff does not allege that the
circuit court thereby automatically lost subject-matter jurisdiction to adjudicate the underlying
Illinois tort action. Plaintiff alleges instead that his personal appearance or personal retention of
counsel, without abandonment, trustee authorization, ratification, joinder, substitution, or other
legally sufficient estate action, did not by itself authorize counsel to bind or diminish the estate
asset.

(See Exhibit FAC-15, Exhibit FAC-16, Exhibit FAC-18, and Exhibit FAC-19.)

053. On January 6, 2015, Chapter 7 trustee Megan G. Heeg gave the Popovich office written
notice that 12 A178 was an asset of Plaintiff’s bankruptcy estate and requested estimates
concerning the result, timing, liens, distribution, and possible estate retention of counsel.
Mast’s January 7 response called liability “extremely difficult,” stated that medical expenses
exceeded $60,000, predicted that recovery would be “much less,” and stated that he would
pursue settlement negotiations. Heeg’s February 16 follow-up requested lien information, a
potential recovery range, and whether Mast would accept retention by the bankruptcy estate.
At the February 4, 2015 hearing, defense counsel asked whether the matter should be set for
trial or for a pretrial settlement conference; Popovich deferred to defense counsel; and Judge
Thomas A. Meyer selected a pretrial settlement conference and set it for April 9. Mast’s March 5
notice of the Popovich firm’s motion to withdraw identifies service upon defense counsel Perry
Accardo and Plaintiff, but does not identify service upon Heeg or another bankruptcy-estate
representative. On March 13, Mast presented the withdrawal motion; Judge Meyer granted

the Popovich firm’s withdrawal, directed Plaintiff personally to retain new counsel or file a
supplementary appearance to avoid dismissal for want of prosecution, and struck the April 9
pretrial settlement conference. Brad J. Balke entered a substitute-counsel appearance on March
19. On April 10, a case-management order prepared by Balke and signed by Judge Meyer set a
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settlement conference for May 13. The May 13 report of proceedings reflects repeated breaks in
the recorded courtroom proceedings and Judge Meyer bringing counsel and Plaintiff back on the
record between off-record settlement discussions. Plaintiff alleges from personal knowledge that,
during those off-record settlement discussions, he personally informed Judge Meyer that he was
in bankruptcy and would not agree to any settlement amount because of the bankruptcy. When
proceedings resumed, Judge Meyer stated that his understanding was that “they have got to go
talk to some people” and instructed counsel that, if further discussions produced a settlement,
they should submit a dismissal order. The available state-court record does not identify Heeg or
another trustee representative as participating in that conference. At the June 12 hearing, Balke
reminded Judge Meyer that they had held a pretrial conference “exactly a month ago” and stated
that Balke and Plaintiff had a difference concerning the settlement offer. After Balke requested
withdrawal, he informed the court that he held funds from a prior-defendant settlement and
requested authority to disburse them to Plaintiff subject to liens. Plaintiff personally informed
Judge Meyer, “I believe that they have to be turned over to a bankruptcy court. That’s about

it.” Balke responded that Plaintiff had an exemption of up to $15,000 and that the amount was
below the exemption. Judge Meyer requested the proposed order language, granted the request,
and signed an order directing Balke to disburse $3,333.33 from the prior-defendant settlement
to Plaintiff subject to lienholders or creditors. Plaintiff alleges from personal knowledge that
those funds were the remaining balance of the McGuire settlement proceeds. Plaintiff’s May

13 statement gave Judge Meyer actual notice that Plaintiff was in bankruptcy and that Plaintiff
was refusing to exercise personal settlement authority because of the bankruptcy. The June 12
exchange then placed on the record that the remaining McGuire settlement proceeds implicated
bankruptcy-court administration. Nevertheless, the circuit court continued directing Plaintiff
personally to maintain the estate-owned claim, retain counsel, or appear pro se without first
determining on the record whether the trustee had authorized, assumed, abandoned, ratified, or
otherwise transferred control of the claim. Plaintiff alleges that these directives and counsel’s
conduct reasonably caused him to believe that he personally remained responsible for
maintaining and obtaining counsel for 12LA178 even though the bankruptcy estate owned and
controlled the claim. This chronology is pleaded as evidence concerning notice, estate authority,
reasonable reliance, valuation, accrual, causation, and damages.

(See Exhibit FAC-15 and Exhibit FAC-16.)

054. On March 13, 2015, the circuit court granted the Popovich firm’s motion, signed by Mast,
to withdraw from 12LA178.
(See Exhibit FAC-16.)

055. Brad J. Balke entered a substitute-counsel appearance on March 19, withdrew on June 12,
and Plaintiff appeared pro se on July 10, 2015.
(See Exhibit FAC-16.)

POSTPETITION FEE, LIEN, COST, AND TRUST-ACCOUNT RECORDS

056. From March 16 through March 27, 2015, after the bankruptcy filing and trustee Heeg’s
January 6 written notice to the Popovich office that 12LLA178 was an estate asset, Mast and Balke
documented a reciprocal fee-and-cost arrangement. Mast proposed that the Popovich office
waive its fee in Dulberg if Balke waived his fee in Frank Cavanaugh, while reserving Popovich
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costs; Balke agreed. Mast stated that Popovich costs were $3,078.64, and a $1,539.32 check was
issued as one-half cost reimbursement. The March 19 confirmation, signed by Balke on March
20, and Mast’s March 27 lien release state that Popovich attorney fees were waived while costs

were reserved.
(See Exhibit FAC-15 and Exhibit FAC-17.)

057. Other contemporaneous records are not facially reconciled with that arrangement. A
February 26 Popovich cost report totals $3,072.49, not $3,078.64. A March 23 client-trust-
account release states that $1,666.67 in attorney fees was paid from the $5,000 McGuire
proceeds, that $3,333.33 was released to Balke, that no costs or liens were then paid, and that
costs would be reimbursed separately. The attached copy bears the signature line “Law Offices
of Brad J. Balke, P.C., for Paul Dulberg,” not Plaintiff’s personal signature. Plaintiff alleges that
these postpetition fee, cost, lien, and trust-account records were material to estate authority and
accounting, transfer and valuation of 12LA178, concealment and discovery, accrual, causation,
and damages, and should have been investigated and presented in 17L.A377 and its appeal.

The records are pleaded as unreconciled source statements, not as an adjudicated finding of
wrongdoing.

(See Exhibit FAC-15, Exhibit FAC-16, and Exhibit FAC-17.)

058. On September 22, 2015, after the bankruptcy filing, Plaintiff entered a contingent-fee
agreement with Baudin & Baudin, an association of attorneys. The October 4, 2016 employment
application later disclosed that the agreement was postpetition, that Plaintiff paid a $3,333.33
nonrefundable retainer, and that the agreement provided contingent percentages. The attached
agreement names Plaintiff personally as the client, authorizes prosecution or settlement, and
purports to authorize Baudin & Baudin to endorse, deposit, and disburse proceeds. On November
3, Baudin & Baudin filed a notice stating that it had filed an appearance; the separate regular-
counsel appearance is file-stamped November 6 and identifies W. Randal Baudin II as counsel
for Paul Dulberg, not the trustee or estate.

(See Exhibit FAC-15 and Exhibit FAC-16.)

059. The June 13, July 11, July 21, and August 10, 2016 reports of proceedings document a
state-court ADR and binding-mediation track before the October 4 bankruptcy motions and
October 31 orders. On June 13, an unidentified defense-side speaker said counsel were exploring
ADR, that the speaker and Randal Baudin had talked during the prior week, and that dismissal
likely could not be entered until ADR ended. On July 11, unidentified speakers and the court
discussed whether mediation would moot pending motions and continued the matter. On July
21, Kelly N. Baudin said counsel had a binding-mediation “semi-agreement”; the court struck
the September 26 trial and September 23 pretrial without objection, and counsel contemplated
dismissal with prejudice because mediation would be binding. On August 10, Shoshan
Reddington said an indiscernible event was scheduled for December 8 and hoped mediation
would proceed followed by a dismissal order. The transcript does not supply the missing word or
identify every speaker.

(See Exhibit FAC-18.)

060. Exhibit FAC-19 contains BK Doc. 34-2, filed October 4, 2016, and a later ADR-file copy
sent by Robert Chapman on October 28, 2022, copying Talarico. Both state a $50,000 minimum,
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$300,000 maximum, final and binding award, no appeal or reconsideration, dismissal with
prejudice, and a bar to further action. The federal copy has blank signature lines, is labeled
“Revised for Special Billing,” and states a $2,590 Party B deposit and $390 administrative fee.
The later copy states $1,295 and $195 per party and bears handwriting on Plaintiff’s undated
line, attorney signatures dated December 8, margin marks, and an unexplained name below.
Plaintiff denies signing or authorizing the handwriting and alleges first receipt on October 28,
2022. He pleads disputed execution, not an adjudicated forgery.

(See Exhibit FAC-15 and Exhibit FAC-19.)

061. On October 4, 2016, trustee Joseph D. Olsen sought authority to employ Baudin Law
Group and enter the binding mediation. The papers identify a postpetition Baudin & Baudin
contract while Randal Baudin’s affidavit says prepetition representation; the contract names
Baudin & Baudin while the application and order concern Baudin Law Group; and the mediation
motion says the trustee had already hired Baudin. The affidavit states that the estate was the
client, proceeds went first to the trustee, and no settlement bound the estate without trustee and
court approval. The October 31 order authorized Olsen to enter and execute the agreement;

the ROP lists only Olsen and no personal colloquy. A same-day email chain later filed as Cook
Exhibit 9 shows Olsen asking Baudin whether the debtor should electronically sign the form

or Olsen should sign as trustee; Baudin replied that Olsen could sign it. Plaintiff was not an
addressee, and the chain does not establish who later wrote on Plaintiff’s line. Plaintiff alleges
the federal papers omit the complete June-August state chronology and that authority, execution,
entity, chronology, and disclosure were material; he does not allege the bankruptcy court lacked
power after approval.

(See Exhibit FAC-15, Exhibit FAC-18, and Exhibit FAC-19.)

062. The December 12 award states $660,000 gross, 15% comparative fault, and $561,000 net:
$60,000 medical expenses, $200,000 future medical expenses, $250,000 lost wages, $75,000
pain and suffering, and $75,000 loss of normal life. The $300,000 ceiling reduced the stated net
award by $261,000 before fees, costs, liens, and bankruptcy distributions.

(See Exhibit FAC-01, Exhibit FAC-19, and Exhibit FAC-24.)

063. The December 12 12LA178 ROP lists no appearances. An unidentified voice said the
Baudin side agreed to dismissal with prejudice because binding mediation had occurred the
preceding Thursday and an award was expected; the court said it would be curious what the
award was. The same-day order dismissed 12LLA178 with prejudice on an agreed motion, and the
award copy bears a 3:06 p.m. fax header. Plaintiff alleges that this sequence is material to final

disposition, actual injury, accrual, and damages.
(See Exhibit FAC-01 and Exhibit FAC-19.)

064. The January 3, 2017 trustee motion reports that the award exceeded $300,000 and was
capped at $300,000. The estate received the $300,000 capped proceeds plus $1,000 Med Pay,
for $301,000 gross receipts. The January 25 order and final accounting record, among other
payments, $117,084.63 to Baudin Law Group, $1,938 to ADR Systems, $1,539.32 each to the
Popovich and Balke offices, a $15,000 exemption to Plaintiff, and a $102,426.40 surplus to
Plaintiff. Plaintiff thus received $117,426.40 as exemption and surplus.

(See Exhibit FAC-15 and Exhibit FAC-19.)
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065. Plaintiff alleges that competent prosecution would have preserved the McGuire claims,
avoided or materially improved the later cap, and produced a recovery materially greater than
the $5,000 McGuire settlement and $300,000 capped award. Because the bankruptcy estate was
solvent and distributed a $102,426.40 surplus to Plaintiff after authorized fees, costs, liens, and
claims, any additional net 12LA178 recovery would have increased the residual surplus payable
to Plaintiff after applicable deductions. Plaintiff therefore personally sustained the resulting
pecuniary shortfall. The $561,000 neutral valuation, $261,000 cap reduction, $301,000 estate
receipts including Med Pay, and solvent-estate distribution are pleaded as case-value, causation,
accrual, and damages evidence, not as a present claim against dismissed persons.

(See Exhibit FAC-09 through Exhibit FAC-19 and Exhibit FAC-24.)

BACKGROUND: 17LA377 LEGAL-MALPRACTICE CASE AGAINST POPOVICH
AND MAST

066. On or about November 28, 2017, Plaintiff filed legal-malpractice case No. 17LA377 in
McHenry County against Popovich and Mast.
(See Exhibit FAC-01 and Exhibit FAC-23.)

067. 17LA377 sought to recover damages caused by Popovich and Mast’s handling of
12LA178.
(See Exhibit FAC-23.)

068. The 17LA377 theory included, among other matters, Popovich and Mast’s unauthorized or
uninformed settlement activity, their McGuire-liability advice, their use or misuse of Tilschner,
their handling of Gagnon/McGuire liability, and their conduct before and after Plaintiff’s
bankruptcy filing.

(See Exhibit FAC-09 through Exhibit FAC-14,

Exhibit FAC-15, and Exhibit FAC-23.)

069. Plaintiff’s later counsel in 17LA377 obtained or identified materials bearing on the
McGuire settlement, the October 22, 2013 demand, Tilschner, the bankruptcy record, the ADR
cap, Mast’s deposition, and Mast deposition Exhibit 12.

(See Exhibit FAC-12 through Exhibit FAC-14,

Exhibit FAC-15, Exhibit FAC-19, Exhibit FAC-20, Exhibit FAC-21, Exhibit FAC-22, and
Exhibit FAC-23.)

070. Hans Mast was deposed remotely on June 25, 2020 in 17LA377.
(See Exhibit FAC-20.)

071. Plaintiff alleges that the Mast deposition presented serious remote-deposition and exhibit-
integrity problems, including non-uniform exhibit access and Mast’s use of emailed or hard-copy
materials. Both the filed deposition transcript and the later Chimniak transcript of the subpoenaed
mast.wav audio, designated Exhibit EU in this action, record Williams identifying the material
she was uploading as Mast Deposition Exhibit 12, titled “Legal Research,” and stating that it

was 27 pages. Both transcripts then record Mast stating that he had only one case before him; the
filed transcript identifies that case as Lajato. The filed transcript’s exhibit index lists Deposition
Exhibit No. 12 as marked at page 49 and states that all exhibits were provided electronically to
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the reporter, but the index does not identify the contents or version of Exhibit 12 actually before
Mast. (See Exhibit FAC-20, Exhibit FAC-21, and Exhibit FAC-22.)

072. Plaintiff alleges that Barbara G. Smith’s subpoenaed records state that the 27-page Exhibit
12 downloaded during the Zoom session had blank pages 1 through 22 and print only on pages
23 through 27; that Smith emailed Williams on July 2, received a response with a blank message
body, called on July 6, and reported the unresolved problem to U.S. Legal on July 7; and that
U.S. Legal later sought Exhibit 12 from Williams and separately released EX 0012 Hans Mast
062520.pdf to Williams and Flynn on July 14.

(See Exhibit FAC-21.)

073. The copy of Mast Deposition Exhibit 12 contained in Defendants’ September 16, 2022
summary-judgment filing spans 27 filed PDF pages. It contains Fernando Lajato v. AT&T, Inc.
and Byong K. Choi v. Commonwealth Edison Co. materials, includes a repeated sequence of
Lajato pages, and contains no page titled Tilschner v. Spangler. Plaintiff alleges that the facial
contents of that later-filed copy must be considered together with the separate reporter-download
and native-file evidence described in paragraph 72.

(See Exhibit FAC-20, Exhibit FAC-21, and Exhibit FAC-22.)

074. Plaintiff alleges that Tilschner’s absence from the later-filed copy of Exhibit 12 was
material because Tilschner was the case Mast allegedly gave Plaintiff to justify the McGuire-
liability advice and because Mast had direct knowledge of Tilschner’s narrow limits.

(See Exhibit FAC-14, Exhibit FAC-20, Exhibit FAC-21, and Exhibit FAC-22.)

075. Plaintiff alleges that Talarico obtained or had access to the Barbara Smith subpoena
materials, the Mast deposition materials, and evidence supporting the Exhibit 12 issue.
(See Exhibit FAC-21, Exhibit FAC-22, and Exhibit FAC-25.)

076. Talarico filed an initial motion to exclude Mast’s deposition on October 12, 2022, an
amended motion on November 21, and the filed Second Amended Motion on November 23. The
Second Amended Motion sought exclusion of the June 25, 2020 deposition and leave to take
Mast’s deposition again under Rule 206(h)(2), the temporary Illinois Supreme Court COVID-19
orders, and Rule 211. Flynn filed Defendants’ response on November 30; Plaintiff filed a reply on
December 19; and the court heard the motion on December 21.

(See Exhibit FAC-22.)

077. By April 27, 2022, Talarico had actual knowledge of a separate certification-authenticity
issue concerning the 12LA178 deposition transcripts. In open court, with Flynn present, Talarico
stated that subpoena responses raised “a question about forged signatures on depositions by

the court reporters—or the certified court reporters,” and that he had subpoenaed reporters and
obtained their documents. Flynn stated that he had not seen the responses, and the court directed
Talarico to disclose them to Flynn while protecting personal information. On May 25, 2022,
Plaintiff also expressly instructed Talarico in writing that the reporter signatures, subpoena
responses, and related discovery needed to be completed before F(1) discovery closed.

(See Exhibit FAC-25.)

078. On June 10, 2022, Talarico did not appear because of a reported medical problem.
Plaintiff personally attended the proceeding remotely and observed that George K. Flynn was
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the only attorney speaking with Judge Meyer. Because counsel had not stated appearances, the
subsequently prepared ROP identified Flynn as “A VOICE.” Flynn described the subpoenas
directed to the underlying court reporters, acknowledged that reporters had responded with
handwritten signatures, minimized the issue’s relevance, and renewed his request that fact
discovery be closed. Plaintiff identified Flynn as the speaker in his June 15, 2022 email to
Talarico immediately after receiving the ROP. On July 11, Flynn confirmed that his request had
been an oral motion; the court closed F(1) discovery on its own motion while preserving only
limited action concerning Mast Exhibit 12 and the possibility of a motion to reopen. Plaintiff
alleges that Talarico failed to complete and preserve the broader certification-authenticity
investigation, obtain a ruling under Rule 211(d), or create a record adequate for appellate review.
(See Exhibit FAC-25.)

079. Defendants expressly argued waiver under Rule 211(c)(2) and (d), including that no
seasonable objection was made during the deposition and no motion to suppress was brought
with reasonable promptness after the defect was, or with due diligence could have been,
ascertained. Plaintift’s reply relied principally on Rule 211(c)(1), asserted that Rule 206(h)(2)
controlled the exhibit issue, and repeated that the problems were discovered through the April
27,2022 hearing and later subpoenas. At the December 21 hearing, Talarico acknowledged
that prior counsel knew of technical problems but made no objection during or after the
deposition, and that the motion came approximately two and one-half years later. Talarico then
orally sought to supplement the record with the subpoenaed audio. The ROP does not record
playback, admission, authentication, or substantive review of that audio. The court denied the
audio request, exclusion, a second deposition, and all other relief. Plaintiff alleges that Talarico
failed to make a focused Rule 211(d) reasonable-promptness and due-diligence showing; failed
to timely authenticate and present mast.wav, the later transcript, U.S. Legal/RemoteDepo logs,
native files, access records, and connection metadata; and failed to obtain a record adequate for
appellate review.

(See Exhibit FAC-21, Exhibit FAC-22, and Exhibit FAC-25.)

080. The record placed before Talarico contained the facts and documents necessary to present
fraudulent concealment as an alternative answer to the Popovich Defendants’ limitations and
repose motion. The Popovich Defendants themselves filed Mast Deposition Exhibit 4—the
October 22, 2013 letter and fax confirmation, POP000192 and POP000193—as pages C1109 and
C1110 of their September 16, 2022 summary-judgment submission.

(See Exhibit FAC-23.)

081. On June 24, 2021 at 10:55 a.m., Plaintiff sent Talarico “RX Timestamps.pdf,” identifying
the partial and complete Popovich and Dulberg versions, including POP000724 through
POP000727. At 12:21 p.m., Plaintiff sent “Nurses Report-Centegra.pdf,” identified the 17:13
discharge-activity entries at DUL000227 and DUL000229, compared them with the 5:39 p.m.
Walgreens waiting entry, and explained why the 26-minute interval tended to contradict the
McGuire-residence account. At 1:24 p.m., Plaintiff sent “Plaintiff’s Discovery Responses.pdf,”
identified the March 18, 2013 Mast-to-Barch transmission, directed Talarico to pages 98 through
103 and the timestamp-omitting receipt copies at pages 102 and 103, and supplied the subpoena
provenance. The underlying Popovich packet, POP000231 through POP000238, independently
confirms the signed letter, Walgreens enclosures, timestamp-omitting pages POP000235—
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POP000236, and successful six-page faxes to both Barch and Accardo.
(See Exhibit FAC-24 and Exhibit FAC-25.)

082. On June 25, 2021, after Plaintiff asked what procedure would require the defense to admit
or deny alteration of the documents, Talarico responded, “Rule 216. Admission of Fact or of
Genuineness of Documents.” That response supports the inference that Talarico received and

understood the receipt-version issue and was considering how to obtain an admission or denial.
(See Exhibit FAC-25.)

083. By November 12, 2022, Talarico also possessed Plaintiff’s recovered complete Walgreens
receipt image and Plaintiff’s written explanation comparing it with the multiple Popovich
versions and identifying the omitted timestamp portions. Talarico therefore possessed or

had access to the October 22 $7,500 demand and fax confirmation, the November $5,000
counterproposal and contrary no-liability advice, the receipt comparison, Plaintiff’s explanation,
the Popovich Bates versions, the hospital timing, the production trail, the deposition testimony,
and the means to investigate and authenticate the supporting record before his summary-
judgment response was due.

(See Exhibit FAC-12, Exhibit FAC-24, and Exhibit FAC-25.)

084. Talarico’s December 28, 2022 response invoked 735 ILCS 5/13-214.3 and Suburban Real
Estate Services, Inc. v. Carlson, but did not invoke 735 ILCS 5/13-215, DeLuna v. Burciaga,
fiduciary concealment, or equitable estoppel based on Mast’s concealed October 22 demand, the
later $5,000 counterproposal, and Mast’s materially contrary no-liability advice. Talarico also
did not present the corroborating Walgreens evidence, explain that fiduciary silence concerning
a material fact may constitute fraudulent concealment, argue the alternative five-year discovery
period, or submit the available evidence in a form directed to that alternative ground.

(See Exhibit FAC-23 through Exhibit FAC-25.)

08S. At the February 1, 2023 hearing, the court focused on when Plaintiff first suffered injury
and concluded that injury existed by January 2014. Talarico responded with local-rule objections,
Suburban, the December 12, 2016 mediation date, and generalized references to disputed
affirmative defenses. He did not present section 13-215, DeLuna, fiduciary concealment, the
concealed October 22 demand and authority dispute, Mast’s later contrary no-liability advice,

or the corroborating Walgreens comparison and discovery sequence. The court therefore entered
summary judgment without being asked to decide whether fraudulent concealment supplied

an independent five-year period, created material fact questions, or prevented the Popovich
Defendants from relying on limitations or repose.

(See Exhibit FAC-23 through Exhibit FAC-25.)

086. Talarico’s omission created an avoidable preservation and causation problem. If a
reviewing court would have treated section 13-215 or equitable estoppel as forfeited because

it was not distinctly presented below, Talarico’s own summary-judgment and postjudgment
omissions caused the forfeiture. Alternatively, if those authorities and facts remained available
as arguments supporting the preserved limitations issue, competent appellate counsel would
have presented them in a filed merits brief. Talarico did neither; he also allowed the appeal to be
dismissed without merits review.
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087. On February 1, 2023, Judge Joel Berg entered a written order granting Popovich and Mast’s
summary-judgment motion for the reasons stated on the record, finding that the two-year statute
of limitations had expired before 17LA377 was filed, entering judgment for Popovich and Mast,
and dismissing the case with prejudice.

(See Exhibit FAC-01, Exhibit FAC-04, and Exhibit FAC-23.)

088. At the February 1, 2023 hearing, the court rejected Plaintiff’s position that the December
12, 2016 binding-mediation award marked the first calculable pecuniary loss, stated that

“[t]he pecuniary loss occurred when he only got $5,000,” and held that the limitations period had
lapsed before 17LA377 was filed.

(See Exhibit FAC-04 and Exhibit FAC-13.)

089. Plaintiff alleges that the February 1, 2023 ruling was erroneous or, at minimum, that
Plaintiff had meritorious appellate issues sufficient to obtain reversal, vacatur, remand, or
reinstatement of 17LA377 if competently briefed.

(See Exhibit FAC-04, Exhibit FAC-05, Exhibit FAC-09 through Exhibit FAC-22, and Exhibit
FAC-23.)

090. Plaintiff alleges that the limitations issue could not properly be resolved against him as
a matter of law because the underlying personal-injury damages, bankruptcy-estate control,
Gagnon/McGuire liability, ADR cap, fraudulent concealment, and Mast/Tilschner/Exhibit 12
issues created disputed issues of fact and law.

(See Exhibit FAC-09 through Exhibit FAC-22 and

Exhibit FAC-23.)

BACKGROUND: THE 17LA377 APPEAL AND THE TALARICO DEFENDANTS

091. Plaintiff retained Talarico in or about October 2020 to represent Plaintiff in 17LA377 after
prior counsel withdrew or was discharged.
(See Exhibit FAC-03.)

092. The attorney-client relationship continued through the February 1, 2023 summary judgment
and into postjudgment and appellate proceedings.
(See Exhibit FAC-03, Exhibit FAC-05, Exhibit FAC-06, and Exhibit FAC-07.)

093. The appeal from the February 1, 2023 judgment was assigned Reviewing Court No. 2-23-
0072.
(See Exhibit FAC-05.)

094. Plaintiff alleges that Talarico transmitted the filed Notice of Appeal to opposing counsel,
signed its proof of service, communicated with Plaintiff about the circuit-clerk record fee and an
additional appellate filing fee, and later signed and filed motions seeking extensions and other
appellate relief.

(See Exhibit FAC-05 and Exhibit FAC-06.)

095. Plaintiff alleges that Talarico continued to accept compensation, give legal advice,
communicate about the appeal, and perform appellate-related work while Plaintiff reasonably
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believed Talarico was protecting Plaintift’s appellate rights.
(See Exhibit FAC-03, Exhibit FAC-05, Exhibit FAC-06, and Exhibit FAC-07.)

096. The filed Notice of Appeal identified Plaintiff as the appellant, was signed by Plaintiff,
used Plaintiff’s contact information, and left the appellant-attorney field blank, while Talarico
signed the proof of service and separately transmitted the filed notice to opposing counsel.
Plaintiff alleges that this caused or permitted the appeal to proceed with Plaintiff treated as
self-represented even though Talarico continued to advise, charge, or participate in the appellate

process.
(See Exhibit FAC-05.)

097. Plaintiff alleges that if Talarico intended to limit his role or to make Plaintiff responsible
for the opening brief, Talarico failed to communicate that limitation clearly and failed to obtain
Plaintiff’s informed consent in a manner that protected Plaintift’s appeal.

(See Exhibit FAC-03, Exhibit FAC-05, Exhibit FAC-06, and Exhibit FAC-07.)

098. On September 26, 2023, while the appeal remained pending, Plaintiff emailed Talarico that
he had mailed a $10,000 retainer check for additional fraud-on-the-court, civil-rights, bankruptcy,
and related matters, and that the payment did not end Talarico’s continued representation in
existing cases and appeals. BN-7 records a $10,000 “Retainer for additional cases” on September
29. Plaintiff alleges Talarico received and retained it. Plaintiff pleads this only to show scope,
continuation, knowledge, and his reasonable belief that Talarico was protecting appellate and
postjudgment rights.

(See Exhibit FAC-03.)

099. Between May 20 and May 22, 2023, Plaintiff notified Talarico that the appellate common-
law-record PDF contained nonworking internal hyperlinks and that the report-of-proceedings
materials omitted reports, included mismatched or irregular materials, and reflected metadata or
timing inconsistencies.

(See Exhibit FAC-06.)

100. Talarico’s May 24, 2023 first extension motion identified record defects, and the May 26
order extended the opening-brief deadline to July 31, 2023. Later filed appellate papers recited
subsequent deadlines of September 29 and November 3, 2023. Talarico’s November 3 emergency
motion sought an audit, record supplementation, and additional time. The November 9 order
denied the emergency motion but set November 22, 2023 as the absolutely final opening-brief
deadline. Plaintiff alleges that Talarico did not timely or effectively secure record correction or
protect the deadline, no opening brief was filed, and the appeal was dismissed on December 4,
2023.

(See Exhibit FAC-05 and Exhibit FAC-06.)

101. Plaintiff alleges that Talarico did not timely or effectively secure correction, preservation,
supplementation, or presentation of the appellate record.
(See Exhibit FAC-05, Exhibit FAC-06, and Exhibit FAC-25.)

102. Plaintiff alleges that Talarico failed to file a timely opening brief in the 17LA377 appeal.
(See Exhibit FAC-05.)
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103. The appeal was dismissed on December 4, 2023 for failure to file an opening brief.
(See Exhibit FAC-01 and Exhibit FAC-05.)

104. Plaintiff alleges that after the appellate dismissal, Talarico gave instructions concerning
Supreme Court review or a petition for leave to appeal, but did not competently preserve or
perfect further review.

(See Exhibit FAC-07.)

105. On or about January 6, 2024, Talarico instructed Plaintiff and Thomas Kost to use a
“Preamble” in the Illinois Supreme Court petition for leave to appeal and provided wording for
that preamble.

(See Exhibit FAC-07.)

106. On or about January 8, 2024, Talarico submitted or caused to be submitted a petition for
leave to appeal to the Illinois Supreme Court under envelope or case number 25884372, The
filing was returned on January 9, 2024. The return notice stated, among other things, that the
petition lacked a proper certificate of compliance, failed to include the Appellate Court order,
improperly listed or failed to attach appendix materials, and stated that because Talarico was
representing Plaintiff, Talarico’s signature, not Plaintiff’s, was required. The return notice also
instructed that, because the petition was due January 8, 2024, a motion for leave to file the
petition instanter was required.

(See Exhibit FAC-07.)

107. Plaintiff alleges that Talarico resigned or terminated the representation on or about January
14, 2024, after the appeal had already been dismissed and after Plaintiff’s ability to obtain
appellate or Supreme Court review had been impaired.

(See Exhibit FAC-07.)

108. After the representation ended, Plaintiff requested case files, work product,
communications, notes, receipts, thumb drives, and accounting and trust-account records. The
April 12, 2024 response asserted that Plaintiff already possessed the materials in Talarico’s files
and promised handwritten time sheets within 28 days. Plaintiff alleges incomplete turnover
impaired appellate, postjudgment, and related remedies.

109. Plaintiff further alleges that Talarico later made written statements in his April 29, 2024
ARDC response, his August 19, 2025 22L010905 response, and related submissions that were
materially inconsistent with the contemporaneous retainer, petition, filing, and withdrawal
records. Plaintiff pleads those statements only as evidence of Talarico’s role, knowledge, scope,
post hoc explanation, blame-shifting, breach, concealment/discovery, and Plaintift’s reasonable
belief that Talarico was acting as counsel - not as a separate defamation, ARDC-review, or
standalone fraud claim.

(See Exhibit FAC-26.)

110. Plaintiff’s September 26 email said he mailed a $10,000 retainer for upcoming
fraud-on-the-court, civil-rights, bankruptcy, and related matters and that existing cases and
appeals continued; BN-7 records a September 29 $10,000 “Retainer for additional cases.”
Talarico’s later ARDC response says his representation grew from one malpractice case to
all listed matters under a combined monthly fee, but also calls the unproven conspiracy/fraud
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allegations a “fantasy” to which his name was being added. Plaintiff alleges the writings are
material to scope, payment, knowledge, and disavowal.
(See Exhibit FAC-03 and Exhibit FAC-26.)

111. Talarico’s ARDC response says the final-extension and petition strategy was attorney
judgment, fully discussed and acquiesced in, and that hyperlinks were used because clients
demanded hundreds of pages. His August 19, 2025 response instead says he was “specifically
ordered” and “under a compulsion” to file and litigate. The contemporaneous record shows he
supplied the Preamble; the petition identified him as counsel and facially bore his electronic
signature; the filing listed him as filer and filing attorney; and the return notice required his
signature and an instanter motion. Plaintiff alleges the varying accounts and later allocation of
responsibility are facially inconsistent and evidence post hoc blame-shifting.

(See Exhibit FAC-07 and Exhibit FAC-26.)

112. Plaintiff alleges that these writings show that Talarico did not clearly limit his role, did not
adequately communicate responsibility for the appellate brief or Supreme Court petition, did not
protect Plaintiff’s appellate or postjudgment rights, and later shifted among attorney judgment,
client acquiescence, client direction, and compulsion when explaining the consequences. Plaintiff
pleads the writings for those limited purposes and not to allege that every strategy disagreement
independently proves fraud.

(See Exhibit FAC-03, Exhibit FAC-07, and Exhibit FAC-26.)

113. Before the appeal was dismissed, Talarico had or was provided materials identifying the
central appellate issues, including records concerning the February 1, 2023 summary judgment,
the record-on-appeal defects, the Mast deposition and Exhibit 12 defects, the Barbara Smith
subpoena materials, Tilschner, the 12LA178 and bankruptcy chronology, the McGuire/Gagnon
liability record, and the ADR-cap materials.

(See Exhibit FAC-04 through Exhibit FAC-25.)

114. Plaintiff alleges that Talarico therefore had sufficient information to preserve and present
those issues in the direct appeal and, where supported by newly discovered facts or other legally
sufficient grounds, to advise and pursue available postjudgment relief.

(See Exhibit FAC-04 through Exhibit FAC-25.)

115. Plaintiff alleges that the Talarico Defendants’ acts and omissions were not reasonable
strategic choices.

116. Plaintiff alleges that the Talarico Defendants’ acts and omissions included failure to file
the appellate brief, failure to preserve the record, failure to communicate accurately about
representation status and deadlines, failure to disclose the risk of dismissal, failure to obtain
necessary documents, and failure to act with the care, diligence, loyalty, and communication
required of counsel.

(See Exhibit FAC-03, Exhibit FAC-05, Exhibit FAC-06, Exhibit FAC-07, Exhibit FAC-25, and
Exhibit FAC-26.)
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WHY THE 17LA377 APPEAL WOULD HAVE SUCCEEDED

117. The appeal from the February 1, 2023 summary judgment presented questions of law
reviewed de novo, including limitations, accrual, actual injury, and whether summary judgment
was proper on the record.

(See Exhibit FAC-04 and Exhibit FAC-23.)

118. A competent appellate brief would have argued that the injury in a legal-malpractice action
is a pecuniary loss caused by the attorney’s alleged malpractice, not the negligent act itself. In
litigation-based malpractice, an adverse judgment, settlement, or dismissal frequently establishes
actual injury, but the particular result depends upon whether the event caused an actual and
nonspeculative monetary loss. Plaintiff does not contend that the limitations period waits until
the exact amount or full extent of damages is known; Plaintiff contends that the February 2023
record did not establish as a matter of law that the January 2014 partial settlement had already
caused an actual, unrecoverable monetary shortfall. Suburban Real Estate Services, Inc. v.
Carlson, 2022 1L 126935, 9 17-19, 28-39.

119. A competent appellate brief would have relied on Illinois Supreme Court authorities
including Tri-G and Suburban Real Estate Services, Inc. v. Carlson, 2022 IL 126935, for actual
injury and accrual and, independently and in the alternative, DeLuna v. Burciaga, 223 Ill. 2d 49,
71-77 (2006), for section 13-215’s application to legal-malpractice limitations and repose and for
fiduciary concealment. Those authorities supplied separate grounds for reversal or remand: the
record did not establish a limitations-triggering pecuniary injury before December 12, 2016; and,
even if January 2014 were accepted as the injury date, section 13-215 supplied an independent
five-year discovery period or, at minimum, the concealment evidence created material factual
disputes precluding summary judgment.

(See Exhibit FAC-04 and Exhibit FAC-23 through

Exhibit FAC-25.)

120. A competent appellate brief would have argued that the January 22, 2014 partial settlement
with the McGuires did not conclusively establish an actual, unrecoverable pecuniary shortfall
attributable to the Popovich Defendants. The claim against Gagnon remained pending, Plaintift’s
total damages and ultimate recovery remained unresolved, and a sufficient recovery on the
remaining claim could have eliminated or materially reduced any monetary shortfall attributable
to releasing the McGuires. The December 12, 2016 award valued Plaintiff’s net damages at
$561,000 while the binding ceiling limited payment to $300,000, thereby fixing a substantial
shortfall. At minimum, those facts created a genuine issue concerning when an actual loss
attributable to the alleged Popovich malpractice became nonspeculative.

(See Exhibit FAC-09 through Exhibit FAC-19.)

121. A competent appellate brief would have argued that, at minimum, reasonable minds could
differ on when Plaintiff knew or reasonably should have known that he had sustained a legally
actionable pecuniary injury caused by Popovich and Mast.

(See Exhibit FAC-12, Exhibit FAC-13, Exhibit FAC-15, Exhibit FAC-18, Exhibit FAC-19,
Exhibit FAC-21, Exhibit FAC-22, and Exhibit FAC-23.)
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122. Accordingly, Plaintiff’s primary Suburban argument was not that the limitations period
waited until every element or the full amount of damages became known. It was that the record
did not establish as a matter of law an actual and unavoidable monetary loss attributable to the
partial McGuire settlement while the Gagnon claim and the possibility of a sufficient remaining
recovery continued. Plaintiff alleges that the December 12, 2016 award and binding ceiling
first fixed that shortfall or, at minimum, that reasonable minds could differ concerning when the
shortfall became an actual pecuniary injury.

123. Independently and in the alternative, and without conceding January 2014 accrual for

any other purpose, if the court’s January 2014 injury date were assumed solely for limitations-
and-repose analysis, section 13-215 permitted commencement within five years after Plaintiff
discovered that he had a cause of action where the persons liable fraudulently concealed that
cause. 735 ILCS 5/13-215. Section 13-215 is an exception to both the two-year limitations period
and the six-year repose period applicable to legal malpractice. DeLuna v. Burciaga, 223 TIll. 2d
49, 71-75 (2006).

124. DeLuna further recognizes that the attorney-client fiduciary relationship imposes duties

of candor and disclosure and that an attorney’s silence concerning material facts may constitute
fraudulent concealment without a separate affirmative misrepresentation. Id. at 76—77. Plaintiff’s
theory does not depend upon a generalized duty to advise a client to sue his own attorneys.

It rests upon the Popovich Defendants’ existing fiduciary duties during the representation

to disclose material settlement communications, obtain settlement authority, preserve and
honestly use evidence entrusted to them, and refrain from misleading Plaintiff concerning the
claims they were handling. The evidence also exceeded mere silence: the Popovich Defendants
allegedly withheld Mast’s unauthorized October 22 $7,500 demand; thereafter presented the
McGuires’ $5,000 counterproposal while giving materially different categorical no-liability
advice; displayed selectively incomplete Walgreens receipt copies; challenged Plaintiff to locate
a timestamp that the displayed copies omitted; and thereafter transmitted, retained, or used
versions omitting the timestamp-bearing portions.

125. The October 22 demand and subsequent advice provide the clearest limitations evidence.
Without knowledge of the demand, Plaintiff knew only that the McGuires had proposed

paying $5,000 and that his fiduciary advised him they had no liability and would otherwise
obtain dismissal for free. The concealed demand would have revealed that Mast had already
acted without Plaintiff’s authority, had demanded $7,500 to release the McGuires, and later
supplied a materially different explanation when recommending acceptance of their $5,000
counterproposal. Concealment of that sequence prevented Plaintiff from recognizing facts
showing that the settlement advice itself, rather than merely the strength of the underlying case or
the position of opposing counsel, may have resulted from attorney wrongdoing. The Walgreens
versions independently corroborate an alleged method of concealment involving custody of
complete client evidence, presentation or transmission of selectively incomplete versions, use
of the missing information to discredit Plaintiff’s recollection, and later production of separated
components establishing that the missing evidence had existed in the firm’s files.

126. Those facts also defeat the premise that Plaintiff was sufficiently alerted to the Popovich
Defendants’ wrongdoing by January 2014. The relevant inquiry was not whether Plaintiff had
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disagreements, suspicions, or dissatisfaction, but whether he knew or reasonably should have
known both that he was injured and that the injury was wrongfully caused by his attorneys. An
attorney’s fiduciary concealment and affirmative lulling may prevent that knowledge even where
a client suspects that something in the underlying case is wrong.

127. Plaintiff alleges that the final ADR award issued on December 12, 2016, together with
the circuit court’s dismissal that same day, first made the pecuniary injury associated with

the lost McGuire vicarious-liability recovery realized and discoverable. Plaintiff commenced
17LA377 on November 28, 2017, within two years of that date. Plaintiff separately discovered
Mast’s concealed, unauthorized October 22, 2013 $7,500 demand in July 2019 while examining
the Popovich defendants’ Bates-stamped production with Thomas Kost. The July 7-8, 2019
communications to Williams identified the previously unknown demand and Plaintift’s lack
of authorization. The December 2016 injury discovery and July 2019 demand discovery are
separate events, with separate significance in the accrual and concealment analyses. (Original
Compl. 99 19-27, 60, 134—137, 189-191; original Ex. 132, 4/ 53—57 and attached award;
original Exs. 65, 153, ED-1.)

128. Independently, section 13-215 applies to Plaintiff’s allegations that his fiduciaries
concealed material settlement communications and misled him about the McGuire claims,
preventing timely discovery of the actionable wrong. DeLuna v. Burciaga, 223 Ill. 2d 49, 71-77
(2006). This alternative addresses the asserted January 2014 injury date without accepting that
date as correct. On that premise, the ordinary two-year period would have expired in January
2016, before Plaintift’s alleged December 2016 realization and discovery of the pecuniary injury.
Even measuring section 13-215’s five-year period from the earlier December 2016 discovery
associated with the underlying loss, commencement of 17LA377 in November 2017 was
timely. The concealed demand discovered in July 2019 provides retrospective evidence of the
nondisclosure and misleading advice that preceded that loss. The alternative therefore preserves
both the five-year concealment analysis and the separate, later discovery date of the demand.

129. The July 2019 discovery of the demand and the later recovery of additional document
versions supply retrospective proof of what material information existed in the Popovich
defendants’ custody, what Plaintiff had been given or denied, and the reasonableness of

his reliance and delayed discovery. They also bear on what successor counsel received

and subsequently failed to present effectively. The demand, Bates POP 000192, and its fax
confirmation, Bates POP 000193, were included in the defendants’ September 16, 2022
summary-judgment filing at C 1109-1110 V2, corresponding to original Exhibit DP at 254—
255. Plaintiff alleges that counsel failed to use the available evidence effectively to expose
the unauthorized demand, explain its relationship to the later settlement advice, and present
the resulting concealment grounds. The document’s inclusion in a filed exhibit and counsel’s
presentation of its legal significance must be examined separately. (Original Compl. 99 134-137,
182, 188; original Ex. DP at 254-255; see also Exhibit FAC-20 and Exhibit FAC-25.)

130. At minimum, the October 22 demand, disputed authority, nondisclosure, November $5,000
counterproposal, subsequent independent-contractor/no-control rationale, Tilschner advice,
Walgreens document versions, fiduciary duties, reliance, and discovery sequence created material
fact questions concerning concealment, knowledge, reasonable diligence, causation, credibility,
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and equitable estoppel. Those same facts supported equitable estoppel because Plaintiff alleges
that he reasonably relied upon his fiduciaries’ conduct, incomplete disclosures, and categorical
no-liability advice in refraining from filing a malpractice action until the later outcome disclosed
an actual loss. Intent to induce delay is not indispensable where the client reasonably relied upon
the attorney’s conduct in forbearing suit. Jackson Jordan, Inc. v. Leydig, Voit & Mayer, 158 Ill.
2d 240, 252-53 (1994). These disputed questions could not properly be resolved against Plaintiff
on summary judgment.

131. Ordinary repose did not bar 17LA377 as to the central actionable Popovich acts pleaded
here because those acts occurred after November 28, 2011—including receipt of Plaintiff’s
Walgreens materials on December 1, 2011; the November 2012 use of partial receipt copies;

the 2013 document transmissions, settlement demand, advice, and nondisclosure; the January
2014 settlement conduct; and the 2015 postpetition and file-turnover conduct—and Plaintiff
filed 17LA377 on November 28, 2017. Plaintiff does not rely upon continuous representation to
postpone the commencement of repose. Independently and in the alternative, DeLuna recognizes
section 13-215 as an exception to legal-malpractice repose when fraudulent concealment is
proved.

132. A competent response, postjudgment motion, and appeal would have organized these
grounds cumulatively and in the alternative: Suburban defeated the asserted January 2014 accrual
date; section 13-215 defeated limitations even if that date were assumed; ordinary repose had not
expired; section 13-215 alternatively defeated repose; and the Popovich Defendants’ fiduciary
concealment and lulling supported equitable estoppel. Each ground supplied a substantial,
nonduplicative path to denial or reversal of summary judgment.

133. A competent appellate brief would have argued that the McGuire settlement could not be
analyzed in isolation from Gagnon because Plaintift’s case included agency, master-servant,
vicarious-liability, and right-to-control theories. Those theories arose from the McGuires’ request
that Gagnon perform the tree work, the benefit to their property, their alleged furnishing of and
authority over the chainsaw and related equipment, their presence and participation, and the fact
that Gagnon’s alleged negligence occurred while performing the very tree-cutting work requested
of him.

(See Exhibit FAC-09, Exhibit FAC-10, and Exhibit FAC-11.)

134. A competent appellate brief would have shown that the available 12LA178 source
collection contains no complaint, answer, cross-claim, discovery response, or deposition
testimony in which a 12LLA178 defendant expressly pleaded or identified Gagnon as an
independent contractor. The complaint pleaded him as the McGuires’ agent; Gagnon admitted
complaint paragraphs 5 through 8; and the McGuires admitted the request, authority, permission,
benefit, and chainsaw-ownership allegations while disputing agency and control. The first
contemporaneous written functional formulation located by Plaintiff of the later independent-
contractor/no-control rationale appears in Mast’s November 18-20, 2013 communications,
after Mast’s undisclosed October 22 demand and in connection with recommending acceptance
of the McGuires’ $5,000 counterproposal. Plaintiff alleges that this chronology supports a
reasonable inference that the rationale was developed or used to obtain Plaintiff’s acceptance
of the settlement while the earlier demand remained concealed; Plaintiff does not plead that the
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inference has already been judicially established as fact.
(See Exhibit FAC-09 through Exhibit FAC-14 and Exhibit FAC-20 through Exhibit FAC-23.)

135. A competent appellate brief would have presented the deposition evidence rather than
reducing it to the label “independent contractor.” Plaintiff testified that Gagnon said he was
taking down another tree for his mother. Gagnon testified that he performed the work at his
parents’ request, on their property, for their purpose and benefit; that his mother wanted to
provide him income and paid him; and that he regarded the work as a favor, chore, or service for
her. Although Gagnon also testified that the McGuires did not instruct him how to perform the
work and that he had no invoice or written contract, those facts created a fact-dependent agency
and right-to-control question rather than establishing independent-contractor status as a matter of

law.
(See Exhibit FAC-09, Exhibit FAC-10, Exhibit FAC-11, and Exhibit FAC-23.)

136. A competent appellate brief would have applied the controlling agency principles. Illinois
law recognizes that a person who volunteers services without an agreement or expectation of
reward may be a servant of the person accepting the services, and that volunteer status does

not necessarily preclude a master-servant relationship. The controlling considerations include
acceptance of the services, the principal’s control or right to control, the nature and purpose

of the assigned work, the right to direct or terminate the relationship, and the surrounding
circumstances; unless those facts clearly appear, the relationship is ordinarily a fact question.
Alms v. Baum, 343 I1l. App. 3d 67, 71-72 (2003); Restatement (Second) of Agency §§ 220, 221,
225 (1958). Gagnon’s status as the McGuires’ adult son, his description of the work as a favor or
chore, and the absence of a formal written contract therefore did not categorically defeat agency
or vicarious liability.

137. The reported opinion in Parks v. Brinkman identifies Mast and Popovich among counsel
for the plaintiff-appellee in a 2013 appeal arising from a September 17, 2012 jury trial whose
sole remaining claim sought to impose vicarious liability upon an organization for the conduct
of an unpaid volunteer. Parks v. Brinkman, 2014 IL App (2d) 130633, 9 30, 4447 & n.2. The
Parks opinion was filed May 2, 2014, after the McGuire settlement, and Plaintiff does not allege
that it was published precedent Mast was required to cite before its issuance. Plaintiff alleges
instead that the Parks litigation supports an inference of Mast’s and Popovich’s contemporaneous
familiarity with volunteer vicarious-liability principles already recognized in Alms. Parks
ultimately reversed because the injury-causing act—hugging and picking up another person—
was not the kind of work the volunteer was assigned to perform and was not shown to have been
motivated by a purpose to serve the organization. That scope distinction favored investigation of
the McGuire claim because Gagnon’s alleged negligence occurred while he was performing the
exact tree-cutting work requested for his parents’ property and benefit.

138. A competent appellate brief would have argued that Tilschner’s absence from the copy of
Mast Deposition Exhibit 12 contained in Defendants’ September 16, 2022 summary-judgment
filing; the filed transcript index’s identification of Exhibit 12 only by number and marking page,
without identifying the contents or version actually before Mast; the contrast between Williams’s
on-record description of Exhibit 12 as a 27-page legal-research packet and Mast’s immediate
statement that he had only one case before him; and the separate reporter-download and exhibit-
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access defects collectively undermined the completeness and reliability of the Mast deposition
and summary-judgment record. (See Exhibit FAC-14, Exhibit FAC-20, Exhibit FAC-21, and
Exhibit FAC-22.)

139. A competent appellate brief would have addressed the procedural record actually made

on the Rule 206/Rule 211 motion: the April 27, 2022 discovery and production chronology;
Defendants’ Rule 211(c)(2) and (d) waiver arguments; Plaintift’s reliance on Rule 211(c)(1) and
assertion that Rule 206(h)(2) controlled; the December 21 colloquy concerning prior counsel’s
knowledge of technical problems, the absence of a contemporaneous or later objection, and the
approximately two-and-one-half-year delay; and the separate subpoenaed reporter, audio, and
native-file evidence. The brief would have argued why the later-discovered materials required
evidentiary consideration, record supplementation, or appropriate remand rather than being
treated only as an ordinary correctable deposition objection.

(See Exhibit FAC-21, Exhibit FAC-22, and Exhibit FAC-25.)

140. A competent appellate brief would have challenged the December 21, 2022 denial on the
complete record. Talarico first asked orally at the hearing to supplement the record with the
subpoenaed audio; the ROP does not record playback, admission, authentication, or substantive
review of that audio; the court denied the request on the stated ground that it would not assist,
denied exclusion and a second deposition, and the written order denied all relief including audio
supplementation. A competent brief would have connected the audio, reporter records, filed and
later transcripts, Exhibit 12 versions, prejudice, Rule 211 promptness, and due diligence with
precise record citations.

(See Exhibit FAC-21, Exhibit FAC-22, and Exhibit FAC-25.)

141. A competent appellate brief would have argued that Plaintiff’s November 26, 2014

Chapter 7 filing made the prepetition personal-injury cause of action and its proceeds property
of the bankruptcy estate under 11 U.S.C. § 541(a)(1) and (a)(6); made the Chapter 7 trustee

the representative of the estate with capacity to prosecute the claim under 11 U.S.C. § 323

and Federal Rule of Bankruptcy Procedure 6009; placed employment of counsel to represent

the estate under 11 U.S.C. § 327; and required legally sufficient trustee action, notice, and
bankruptcy-court approval for a compromise or settlement under Federal Rule of Bankruptcy
Procedure 9019(a). See Biesek v. Soo Line R.R. Co., 440 F.3d 410, 413 (7th Cir. 2006). The brief
also would have argued that 11 U.S.C. § 362(a)(3) and (c)(1) protected estate property against
unauthorized affirmative acts to obtain possession of or exercise control over it while it remained
property of the estate. See City of Chicago v. Fulton, 592 U.S. 154, 158-62 (2021). The brief
would have distinguished the opposing parties’ ability to defend against 12LLA178 and the circuit
court’s continuing ability to adjudicate the underlying Illinois tort issues from the separate
authority to prosecute, compromise, cap, settle, release, diminish, or dispose of the estate-owned
claim. Estate ownership and real-party-in-interest principles did not necessarily eliminate the
circuit court’s subject-matter jurisdiction over the underlying tort action, but the circuit court’s
directions that Plaintiff personally retain counsel or appear pro se could not confer authority

that federal bankruptcy law placed with the trustee. Plaintiff’s personal appearances and
personal retention of counsel, without abandonment, trustee authorization, ratification, joinder,
substitution, or other legally sufficient estate action, did not alone authorize Plaintiff or counsel
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to bind, reduce, or dispose of the estate asset.
(See Exhibit FAC-15, Exhibit FAC-16, Exhibit FAC-18, and Exhibit FAC-19.)

142. A competent appellate brief would have presented the record-supported linked chronology:
Heeg’s January 2015 written notice to the Popovich office that 12LA178 was an estate asset;
Mast’s responses concerning liability, medical expenses, anticipated recovery, settlement efforts,
liens, and possible retention by the estate; the February 4 hearing at which Judge Meyer selected
a pretrial settlement conference after defense counsel raised trial or pretrial settlement; Mast’s
withdrawal notice, which did not identify service upon Heeg or another estate representative; the
March 13 withdrawal and direction that Plaintiff personally retain counsel or file an appearance
to avoid dismissal; Balke’s March 19 appearance; the April 10 order setting the May 13
settlement conference; the May 13 report of proceedings documenting the off-record settlement
discussions, the return of counsel and Plaintiff to the record, and Judge Meyer’s statement

that “they have got to go talk to some people”; Plaintiff’s June 12, 2015 statement in open

court that the remaining McGuire settlement proceeds had to be turned over to the bankruptcy
court; Balke’s responsive assertion of a $15,000 exemption; the circuit court’s March 13 and
June 12 directions that Plaintiff personally appear pro se or retain counsel to avoid dismissal;

the September 22, 2015 postpetition Baudin & Baudin agreement and $3,333.33 retainer;
Baudin’s November 6 appearance for Plaintiff rather than the trustee or estate; the June-August
2016 state-court development of the binding-mediation track; and the October 4 and October

31, 2016 employment and approval papers containing the postpetition/prepetition, Baudin &
Baudin/Baudin Law Group, client-identity, execution, and preapproval-disclosure issues. That
chronology presented unresolved questions concerning estate ownership, prosecution authority,
settlement authority, counsel employment, and bankruptcy-court approval that could not properly
be resolved merely from Plaintiff’s personal participation or retention of counsel.

(See Exhibit FAC-15, Exhibit FAC-16, and Exhibit FAC-18.)

143. A competent appellate brief would have presented the agreement-source and execution
conflict: BK Doc. 34-2 filed October 4, 2016 had blank signature lines and special-billing/deposit
terms; after the October 31 order, Olsen asked Baudin whether the debtor should electronically
sign the form or Olsen should sign as trustee, and Baudin replied that Olsen could sign it; the
copy released on October 28, 2022 bears handwriting on Plaintiff’s line that he denies signing

or authorizing, attorney dates of December 8, unexplained marks, and different deposit and

fee language. The award valued the claim at $660,000 gross and $561,000 net, while the

ceiling limited payment to $300,000. At minimum, authority, authenticity, execution date, later
discovery, disclosure, and economic effect presented disputed facts material to concealment,
accrual, actual injury, causation, damages, and the case within a case. Plaintiff alleges no forensic
or judicial forgery finding.

(See Exhibit FAC-15, Exhibit FAC-18, and Exhibit FAC-19.)

144. A competent appellate brief would have argued that summary judgment was improper
because the record and reasonable inferences should have been viewed in Plaintiff’s favor as
nonmovant.

(See Exhibit FAC-04 and Exhibit FAC-23.)
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145. A competent appellate brief would have argued that the February 1, 2023 judgment should
be reversed, vacated, or remanded because limitations, fraudulent concealment, accrual, injury,
and proximate cause turned on disputed facts and an incomplete record.

(See Exhibit FAC-04 through Exhibit FAC-25.)

146. Plaintiff alleges that, had Talarico filed a competent appellant’s brief raising these issues
with record citations and proper legal argument, the Second District Appellate Court would have
reversed, vacated, remanded, or reinstated 17LA377.

(See Exhibit FAC-04 through Exhibit FAC-25.)

WHY PLAINTIFF WOULD HAVE PREVAILED OR OBTAINED A BETTER RESULT
IN 17LA377 AFTER REMAND

147. Plaintiff would have defeated or reversed summary judgment through multiple independent
or alternative routes. Primarily, under Suburban, no actionable, nonspeculative pecuniary injury
occurred before the December 12, 2016 binding mediation. Alternatively, even if injury existed
by January 2014, section 13-215 supplied five years from discovery of the concealed Popovich
malpractice cause no earlier than December 12, 2016. The same concealment evidence also
supported equitable estoppel and created fact questions that precluded summary judgment.

148. Plaintiff filed 17LA377 on November 28, 2017—Iess than one year after December

12, 2016 and therefore timely under both the two-year discovery rule as correctly applied
under Suburban and the alternative five-year period under section 13-215. The 2019 and 2022
document discoveries corroborated earlier concealment; they are not alleged as new accrual
dates.

149. The claims based upon the central Popovich acts identified above were filed within ordinary
six-year repose because those acts occurred after November 28, 2011, and 17LA377 was filed on
November 28, 2017. Plaintiff does not rely upon continuing representation as a tolling doctrine.
Independently and in the alternative, section 13-215 prevented the Popovich Defendants from
obtaining the benefit of repose if their fraudulent concealment of the cause of action is proved.

150. Plaintiff would have proven that the Popovich Defendants owed duties arising from the
attorney-client and fiduciary relationship, including duties of reasonable professional care,
loyalty, candor, communication, disclosure of material settlement communications, preservation
and competent use of client evidence, and informed consent concerning settlement authority and
strategy.

(See Exhibit FAC-09, Exhibit FAC-12, Exhibit FAC-13, Exhibit FAC-14, and Exhibit FAC-24.)

151. Plaintiff would have proven that Popovich and Mast breached those duties by transmitting
the October 22, 2013 $7,500 McGuire settlement demand without Plaintiff’s prior informed
consent.

(See Exhibit FAC-12.)

152. Plaintiff would have proven that Popovich and Mast breached their duties by concealing
the unauthorized October 22 $7,500 demand and by inducing or permitting Plaintiff to accept
the McGuires’ later $5,000 counterproposal through incomplete or inaccurate advice that the
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McGuires had no legal liability and would otherwise obtain dismissal without payment.
(See Exhibit FAC-12, Exhibit FAC-13, and Exhibit FAC-14.)

153. Plaintiff would have proven that Popovich and Mast materially overextended Tilschner as

a reason Plaintiff supposedly could not prevail against the McGuires and failed to analyze the
separate agency, master-servant, vicarious-liability, and right-to-control theories supported by the
12LA178 record. They also failed to account for the preexisting rule that a person performing
services as a volunteer or family favor may nevertheless be a servant when the facts establish
acceptance of the services and a right to control. Alms v. Baum, 343 Ill. App. 3d 67, 71-72
(2003).

(See Exhibit FAC-09 through Exhibit FAC-14.)

154. Plaintiff would have proven that a competent attorney would not have reduced the McGuire
claims to a $5,000 settlement without properly analyzing the pleaded agency relationship;
Gagnon’s admissions; the McGuires’ admissions and denials; the request, purpose, location,

and benefit of the assigned tree work; payment to Gagnon and his description of the work as

a service, favor, or chore for his mother; the right-to-control factors; the chainsaw and other
equipment supplied or controlled by the McGuires; the contribution cross-claim and unanswered
pleading posture; the applicable agency and volunteer-servant authorities; and the overall value
of 12LA178.

(See Exhibit FAC-09 through Exhibit FAC-14.)

155. Plaintiff would have proven that Popovich and Mast’s conduct caused Plaintiff to lose a
materially better recovery in 12LA178.
(See Exhibit FAC-09 through Exhibit FAC-19 and Exhibit FAC-24.)

156. Plaintiff would have proven damages in 17LA377 by establishing the collectible value of
the lost McGuire claims, the effect of the later Gagnon cap and bankruptcy-estate proceedings,
and the difference between the actual net recovery and the net recovery Plaintiff would have
obtained with competent representation.

(See Exhibit FAC-19 and Exhibit FAC-24.)

157. Although remand of 17LA377 may have required additional discovery, record correction,
evidentiary proceedings, or trial before judgment, Plaintiff does not seek damages merely for
the loss of an opportunity to continue litigating. Plaintiff alleges that he ultimately would have
prevailed in 17LA377 by proving the Popovich Defendants’ malpractice and a materially greater
collectible recovery in 12LA178.

(See Exhibit FAC-04, Exhibit FAC-23, and the case-within-a-case allegations above.)

WHY PLAINTIFF WOULD HAVE OBTAINED A BETTER RESULT IN 12LLA178

158. Plaintiff’s underlying injury was severe, permanent, and affected his dominant right arm.
(See Exhibit FAC-24.)

159. Plaintiff had significant medical expenses, future medical issues, lost wages, impairment,
pain and suffering, and loss of normal life.
(See Exhibit FAC-24.)
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160. The December 2016 ADR award states $660,000 gross, 15% comparative fault, and
$561,000 net. The $300,000 ceiling reduced payment by $261,000 before fees, costs, liens, and
distributions; the bankruptcy estate later recorded the $300,000 capped award plus $1,000 Med
Pay.

(See Exhibit FAC-01, Exhibit FAC-19, and Exhibit FAC-24.)

161. Plaintiff alleges that the $5,000 McGuire settlement was materially below the fair value of
the McGuire claims if those claims had been competently investigated, pleaded, preserved, and

presented.
(See Exhibit FAC-09 through Exhibit FAC-13 and Exhibit FAC-24.)

162. Plaintiff alleges that the McGuires’ potential liability materially increased the available
settlement and judgment value of 12LA178 because they owned and occupied the property;
requested that Gagnon perform the tree work for their purpose and benefit; allegedly purchased,
owned, supplied, or controlled the chainsaw and related equipment; and allegedly possessed

the right to direct, control, or terminate the work. Gagnon’s alleged negligence occurred during
the precise tree-cutting task requested of him, not during unrelated personal conduct. His
relationship as the McGuires’ son, his characterization of the work as a favor or chore, and the
absence of a written contract did not eliminate fact questions concerning agency, master-servant
status, scope of the relationship, the right to control, or vicarious liability.

(See Exhibit FAC-09, Exhibit FAC-10, and Exhibit FAC-11.)

163. Plaintiff alleges that competent prosecution of 12LLA178 would have preserved the claims
against the McGuires, avoided or improved the later cap, increased settlement leverage, and
produced a materially greater collectible net recovery. Collectibility was not purely speculative:
the bankruptcy estate actually received $301,000 in underlying proceeds; Barch’s November 18,
2013 letter identified his contact at Auto-Owners Insurance Company and Claim No. 13-2779-11;
the $5,000 McGuire settlement was actually funded; and the McGuires admitted ownership of
the property. Those facts support a reasonable inference that at least some additional judgment or
settlement involving the McGuires would have been collectible, although the precise collectible
amount remains a matter for discovery and proof. See Visvardis v. Ferleger, 375 Ill. App. 3d 719,
728-29 (1st Dist. 2007).

(See Exhibit FAC-09, Exhibit FAC-10, Exhibit FAC-12, Exhibit FAC-15, Exhibit FAC-19, and
Exhibit FAC-24.)

164. Plaintiff alleges that the amount lost exceeds $50,000.
(See Exhibit FAC-19 and Exhibit FAC-24.)

COUNT I - LEGAL MALPRACTICE AGAINST ALPHONSE A. TALARICO
165. Plaintiff realleges paragraphs 1 through 164 as though fully set forth here.

166. An attorney-client relationship existed between Plaintiff and Alphonse A. Talarico.
(See Exhibit FAC-02 and Exhibit FAC-03.)

167. The attorney-client relationship included Talarico’s representation of Plaintiff in 17LA377
and, whether the appellate role was complete or limited, the material postjudgment and appellate
services Talarico actually undertook, including advice, filings, extension motions, record-related
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motions, Supreme Court filing activity, and communications concerning appellate deadlines and
responsibility.
(See Exhibit FAC-03, Exhibit FAC-05, Exhibit FAC-06, and Exhibit FAC-07.)

168. Within the full scope of the representation, or alternatively within the postjudgment and
appellate services Talarico actually undertook, Talarico owed Plaintiff duties of reasonable care,
competence, diligence, loyalty, communication, and preservation of claims and appellate rights.

169. Talarico breached those duties by failing to file a timely opening appellate brief in the
17LA377 appeal.
(See Exhibit FAC-05.)

170. Talarico breached those duties by failing to ensure that Plaintiff’s appeal complied with
[llinois Supreme Court Rules 341 and 343 and other applicable appellate rules.
(See Exhibit FAC-05 and Exhibit FAC-07.)

171. Talarico breached those duties by failing to communicate clearly whether Talarico was
counsel of record, limited-scope counsel, paid appellate adviser, or not counsel at all, while
continuing to advise, charge, or participate in the appeal.

(See Exhibit FAC-03, Exhibit FAC-05, Exhibit FAC-06, Exhibit FAC-07, and Exhibit FAC-26.)

172. Talarico breached those duties by allowing or causing Plaintiff to be treated as self-
represented in the appeal while Plaintiff reasonably believed Talarico was protecting the appeal.
(See Exhibit FAC-05.)

173. Talarico breached those duties by failing to advise Plaintiff in time that the opening brief
had not been filed and that dismissal of the appeal was likely or imminent.
(See Exhibit FAC-05 and Exhibit FAC-06.)

174. Talarico breached those duties by failing to seek, obtain, or comply with all extensions
necessary to file the opening brief.
(See Exhibit FAC-05 and Exhibit FAC-06.)

175. Talarico breached those duties by failing timely and effectively to secure correction,
supplementation, or an adequate procedure to address the record defects Plaintiff identified
between May 20 and May 22, 2023, notwithstanding the May 24, July 24, October 2, and
November 3 filings, and by failing to protect the opening-brief deadline while those defects
remained unresolved.

(See Exhibit FAC-05 and Exhibit FAC-06.)

176. Talarico breached those duties by failing to move promptly to reinstate the appeal, vacate
the dismissal, or otherwise preserve appellate review after the December 4, 2023 dismissal.
(See Exhibit FAC-05.)

177. Talarico breached those duties by failing to competently preserve or pursue Supreme Court
review after the appellate dismissal, including by submitting or causing the submission of a
defective petition for leave to appeal, failing to cure the filing defects, and failing to file or advise
Plaintiff to file a proper motion for leave to file the petition instanter after the returned-filing
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notice.
(See Exhibit FAC-07 and Exhibit FAC-26.)

178. Talarico breached those duties by failing to preserve, correct, supplement, or present the
record necessary for appellate review.

(See Exhibit FAC-05, Exhibit FAC-06, Exhibit FAC-07, Exhibit FAC-21, Exhibit FAC-22, and
Exhibit FAC-25.)

179. Before the appeal, Talarico failed to distinctly present and preserve in the December 28,
2022 response and February 1, 2023 argument the available alternative grounds under section
13-215, DeLuna, fiduciary concealment, and equitable estoppel, together with the supporting
settlement-demand and Walgreens evidence. Those omissions created the preservation problem
that competent postjudgment and appellate representation was required to address. If a reviewing
court would have treated those grounds as forfeited, Talarico caused the preservation defect;

if they remained available as support for the preserved limitations issue, competent appellate
counsel was required to present them in the merits brief. In either event, the timely postjudgment
and appellate breaches—including the failure to obtain adequate preservation, file the opening
brief, and secure merits review—independently caused the loss alleged here.

(See Exhibit FAC-12, Exhibit FAC-14, and Exhibit FAC-23 through Exhibit FAC-25.)

180. Talarico further breached the standard of care by failing to present a complete and
reviewable appellate record and merits brief establishing the cumulative grounds for reversal,
including Suburban accrual, the section 13-215 alternative, timely filing within ordinary repose,
the alternative concealment exception to repose, the disputed settlement-authority evidence, the
origin and incompleteness of the independent-contractor/no-control rationale, the agency and
volunteer-servant principles recognized in Alms and Parks, and the material factual disputes
shown by the 12LA178 pleadings, depositions, correspondence, and Popovich and Walgreens
document versions. If any concealment theory had been forfeited below, Talarico caused that
preservation defect; if it remained preserved as part of the limitations question, his failure to file
the merits brief lost appellate review of it.

(See Exhibit FAC-09 through Exhibit FAC-14 and Exhibit FAC-23 through Exhibit FAC-25.)

181. Talarico also failed to seek adequate reconsideration or other available postjudgment relief
addressing the court’s January 2014 injury premise, the overlooked concealment evidence and
law, and the resulting preservation risk; failed to take the steps necessary to prevent dismissal

of the appeal; and failed to advise Plaintiff accurately and timely concerning those defects and
available corrective measures.

182. After the representation ended, Plaintiff requested additional client-file materials. The April
12, 2024 response asserted that Plaintiff already possessed the materials in Talarico’s files and
promised handwritten time sheets within 28 days. Plaintiff alleges incomplete turnover impaired
appellate, postjudgment, and related remedies.

(See Exhibit FAC-08 and Exhibit FAC-26.)

183. Talarico’s breaches proximately caused Plaintiff damage because the 17L.A377 appeal was
dismissed without merits review.
(See Exhibit FAC-05.)
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184. But for Talarico’s breaches, Plaintiff would have obtained reversal, vacatur, remand,
reinstatement of 17LA377, or other relief from the February 1, 2023 summary judgment.
(See Exhibit FAC-04 through Exhibit FAC-25.)

185. But for Talarico’s breaches, Plaintiff would have succeeded in obtaining appellate or
postjudgment relief from the February 1, 2023 summary judgment, would have prevailed in
17LA377 by proving one or more Popovich malpractice theories, and would have established a
materially greater collectible net recovery in 12LA178.

(See Exhibit FAC-04 through Exhibit FAC-25.)

186. But for Talarico’s breaches, Plaintiff would have obtained a materially better result in
12LA178 through the lost or impaired claims and leverage described above.
(See Exhibit FAC-09 through Exhibit FAC-19 and Exhibit FAC-24.)

187. Plaintiff’s actual damages consist of the net pecuniary difference between the amount
Plaintiff would have received through competent prosecution of 12LA178 and 17LA377 and
the net amount he actually received, together with recoverable fees, costs, reasonable file-
reconstruction expenses, and other consequential damages caused by Talarico’s breaches. The
lost appellate review, lost 17LA377 claim, and lost 12LA178 recovery describe successive links
in the same causal chain and are not pleaded as separate duplicative awards.

(See Exhibit FAC-03, Exhibit FAC-05, Exhibit FAC-08, Exhibit FAC-19, Exhibit FAC-24, and
Exhibit FAC-26.)

188. Plaintiff’s damages exceed $50,000.
(See Exhibit FAC-19 and Exhibit FAC-24.)

WHEREFORE, Plaintift Paul R. Dulberg respectfully requests judgment against Defendant
Alphonse A. Talarico in an amount exceeding $50,000, plus costs, interest where allowed, and
such other relief as the Court deems just.

COUNT II - ALTERNATIVE LAW-PRACTICE / BUSINESS-IDENTITY LIABILITY
AGAINST LAW OFFICE OF ALPHONSE A. TALARICO

189. Plaintiff realleges paragraphs 1 through 188 as though fully set forth here.

190. Plaintiff pleads this count in the alternative because Law Office of Alphonse A. Talarico
appears in the case caption and in legal-service communications as the law-practice name, trade
name, assumed name, sole proprietorship, business identity, or other identity through which
Alphonse A. Talarico held himself out as providing legal services.

(See Exhibit FAC-02.)

191. To the extent Law Office of Alphonse A. Talarico is a separate juridical entity or
professional business form and Talarico acted as its employee, member, officer, or agent in
providing the legal services alleged here, the Law Office is vicariously liable under agency and
respondeat-superior principles for acts and omissions committed within the course and scope of
those services. The entity’s precise legal form and internal relationship with Talarico are matters
peculiarly within Defendants’ knowledge and may be established through discovery.
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192. To the extent Law Office of Alphonse A. Talarico is not a separate legal entity, Plaintiff
pleads it as the law-practice name, trade name, assumed name, sole proprietorship, or business
identity under which Talarico did business and provided, billed, or held out the legal services at

issue.
(See Exhibit FAC-02.)

193. This count does not seek a separate duplicative recovery. It preserves Plaintiff’s claim
against the law-practice name or business identity through which the legal services were
provided and against any separate entity or business form later shown to exist.

WHEREFORE, Plaintiff Paul R. Dulberg respectfully requests judgment against Defendant
Law Office of Alphonse A. Talarico in an amount exceeding $50,000, jointly and severally or
coextensively with Alphonse A. Talarico to the extent allowed by law, plus costs, interest where
allowed, and such other relief as the Court deems just.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff Paul R. Dulberg respectfully requests that this Court: A. enter
judgment in favor of Plaintiff and against Defendants Alphonse A. Talarico and Law Office of
Alphonse A. Talarico; B. award compensatory damages in an amount exceeding $50,000 and in
an amount to be proven at trial; C. award taxable costs and interest as allowed by law; D. grant
trial by a jury of twelve (12) persons on all triable issues; and E. grant such other and further
relief as the Court deems just.

Respectfully submitted,
) I
MLE 4606 Hayden Ct. McHenry, IL 60051

(847) 497-4250 | Paul Dulberg@comcast.net
CERTIFICATE OF SERVICE

I certify that on September 9, 2026, I served a true and correct copy of the First Amended
Complaint at Law, together with Plaintiff Paul R. Dulberg’s Limited Section 1-109 Certification
Regarding the October 22, 2013 $7,500 McGuire Settlement Demand, the Separate Jury
Demand, Rule 222(b) Affidavit, Abbreviated Exhibit Index, and Exhibits EX0000001 through
EX0000026 filed contemporaneously with this First Amended Complaint at Law, upon all
counsel and parties of record through the approved eFileIL/EFSP electronic service provider.
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TEMPLATE 2:

CASE 221.010905 RES JUDICATA GAME PLAN

(AS A 5 STEP PROCESS)

ADR SYSTEMS
2022-10-28: Come into possession of

incriminating evidence against party

ALLSTATE
2022-05-24: Come into possession of

incriminating evidence against party

2022-12-08 Insert single “breach of
contract” count into complaint with (1)
no connection to incriminating evidence
and (2) no supporting facts in body of
complaint, just before filing complaint
without client review

2022-12-08 Insert single “breach of
contract” count into complaint with (1)
no connection to incriminating evidence
and (2) no supporting facts in body of
complaint, just before filing complaint
without client review

Delete any mention of the incriminating
evidence in STEP 1 from filed complaint

Delete any mention of the incriminating
evidence in STEP 1 from filed complaint

2023-05-25 party easily dismissed after
absurd “breach of contract” argument given
n court

2023-09-21 party easily dismissed after
absurd “breach of contract” argument given
n court

2023-06-24 mess up appeal petition and
Amended Complaint

2023-10-20 mess up appeal petition
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		TEMPLATE 2: �CASE 22L010905 RES JUDICATA GAME PLAN
(AS A 5 STEP PROCESS)








IN THE CIRCUIT COURT OF THE TWENTY-SECOND
JUDICIAL CIRCUIT, McHENRY COUNTY, ILLINOIS

PAUL R. DULBERG )
Plaintiff, )
V. )  Case No. 2025LA000360
THOMAS W. GOOCH, et al., )
Defendants. )

PLAINTIFF’S AMENDED MOTION TO RECONSIDER AUGUST 7, 2026 ORDER
CONCERNING TALARICO DEFENDANTS BASED ON MISTAKES IN LAW

NOW COMES Plaintiff, Paul R. Dulberg, pro se, and respectfully moves this Court to
reconsider the portion of its August 7, 2026 Order granting dismissal under section 2-615 of
the Code of Civil Procedure (735 ILCS 5/2-615) as to Alphonse A. Talarico and the Law Office
of Alphonse A. Talarico (the Talarico Defendants). The challenged dismissal was without
prejudice and with leave to replead. (Ex. ER-2, Dkt. 0500, pp. 16—17.) Plaintiff invokes the
Court’s authority to reconsider interlocutory orders. Hernandez v. Pritikin, 2012 IL 113054, 9 42.
Plaintiff seeks reinstatement of his claims or, alternatively, the amendment relief requested below
under section 2-616(a) (735 ILCS 5/2-616(a)). The challenged errors concern the application of
the pleading rules, the causal connection between Talarico’s conduct and the lost appellate and
underlying recovery, and the separate treatment required for fee losses and the pleaded fraud and
conspiracy theories. Unless otherwise stated, statutory section references in this motion are to the
Code of Civil Procedure (735 ILCS 5).

A. THE ORIGINAL COMPLAINT’S SPECIFIC ALLEGATIONS WARRANT
RECONSIDERATION OF THE SECTION 2-615 DISMISSAL

01. At the July 29, 2026 hearing, the Court questioned whether Talarico had participated in the
17LA377 appeal. Mr. Wunder could not answer that question and argued that Plaintiff would
still have to plead that the appeal would have succeeded. The Court identified that contention as
a section 2-615 issue. Mr. Flynn then stated that Talarico had filed an appearance and extension
motions and that Flynn had moved to dismiss the appeal because the brief was untimely. The

Court took the motions under advisement. (Ex. ER-1, Dkt. 0499, 45:2-46:22.)
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02. The original Complaint already alleged Talarico’s appellate participation and identified

the corresponding filings. 9 195-202 describe the self-represented designation, extension
motions, failure to file an opening brief, dismissal of the appeal, Supreme Court petition process,
and termination of representation. Plaintiff alleges that he did not knowingly agree to assume
responsibility for the appeal while Talarico continued to act and charge for appellate services.
These allegations preceded the hearing; Flynn’s statement was not their source. (Compl., pp.
59-60, 69-71, 76, 81, 99 169, 195-202, 213, 218(f)—(h).)

03. The Complaint organizes the successive representations chronologically: Gooch and Sershon
(Compl., pp. 18-32, 49 61-106); Clinton and Williams (Compl., pp. 32-59, 9 108-168);
Talarico’s trial-court representation (Compl., pp. 59—69, 44 169—-194); and Talarico’s appellate
and subsequent conduct (Compl., pp. 69-76, 9 195-213). Count 5 collects allegations against
Talarico. (Compl., pp. 80-82, 4 218.) Count 6 alleges the common plan and coordinated conduct.
(Compl., pp. 82—88, 49 219-226.) The underlying 12LA178 and bankruptcy facts explain the
claims and losses that Plaintiff alleges the successive attorneys failed to protect.

04. Reconsideration may address an error in applying existing law. Stringer v. Packaging

Corp. of America, 351 Ill. App. 3d 1135, 1140 (2004). Section 2-615 requires acceptance of
well-pleaded facts and reasonable inferences in Plaintiff’s favor, while permitting rejection of
unsupported conclusions; legal sufficiency is reviewed de novo. Grant v. State, 2018 IL App (4th)
170920, 9 12. Plaintiff identifies the existing allegations supporting each disputed element below.
The original Complaint and its filed exhibits supply the basis for reconsideration; Exhibit FA-4
illustrates the alternative amendment request. (Ex. FA-4, p. 1, 9 1-6; pp. 31-35, 94 165-193.)
05. The Gooch-Sershon allegations provide part of that factual context. Plaintiff alleges that
those attorneys prepared deficient pleadings, supplied incorrect limitations advice, failed to
investigate or present the significance of Gagnon’s unanswered contribution cross-claim,
concentrated on the McGuire settlement while omitting other underlying claims and bankruptcy

events, failed to use the Tilschner slip opinion and the settlement advice it documented, and
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included factual statements Plaintiff had identified as incorrect. Plaintift alleges deliberate
conduct and concealment, not merely an unfavorable outcome. (Compl., pp. 18-32, 4 61-106.)
06. The Clinton-Williams allegations concern repeated written notice of the October 22, 2013
$7,500 settlement demand, the Tilschner evidence, and the underlying bankruptcy events;
omission of those matters from the presentation of 17LA377; delayed production of more
than 3,400 pages; incomplete email production; deposition and certification irregularities;
and statements and omissions that allegedly concealed the record from Plaintiff and the court.
Plaintiff alleges that the document-production sequence favored the opposing parties and
impaired proof of the underlying malpractice. These allegations bear on what Talarico later
received and was asked to address.
(Compl., pp. 32-59, 66, 99 108-168, 188; see also Compl., pp. 8488, 9 225-226.)
07. Plaintiff alleges that Talarico received the prior-representation evidence and then committed
specific acts and omissions of his own. The allegations include:
* Failure to obtain appropriate consideration of the disclosed Meyer-Popovich conflict
information. (Compl., pp. 61, 80, 9 171, 218(a).)
* Failure to develop and present the court-reporter certification and signature evidence
effectively, including after the May 2022 reports and before discovery closed. (Compl., pp.
61-65, 8081, 99 173—183, 218(b), (e).)
» Omission of material evidence from the proposed third amended complaint and failure to
address the November 2022 document-suppression materials. (Compl., pp. 64—66, 81, 99 182,
188, 218(c)—(e).)
* Appellate participation while Plaintiff was designated self-represented, failure to protect the
opening-brief deadline, loss of the appeal, and failure to complete a procedurally acceptable
Supreme Court petition. (Compl., pp. 69-71, 81, 99 195-202, 218(t)—(h).)
* Acceptance of the additional September 2023 retainer followed by alleged nonperformance,
and later explanations to the ARDC that Plaintiff disputes. (Compl., pp. 72-76, 81-82,
205-213, 218(i)—(k).)
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* Related conduct in 22L010905, expressly incorporated into the Talarico and conspiracy
allegations. (Compl., pp. 73, 82, 87, 99 207, 218(1), 226(1).)
08. The August 7 Order characterized the Complaint as an amalgam of manifestos, conspiracy
theories, and irrelevant evidentiary detail, and concluded that defendants could not answer
it in its present form. (Ex. ER-2, Dkt. 0500, p. 16.) Plaintiff challenges that conclusion as
applied to the dated conduct and injuries identified here. A characterization of the pleading
is not an analysis of its pleaded elements. The question is whether those facts and their
reasonable inferences state a claim, even where the surrounding argument could be shortened or
reorganized.
09. The Order did acknowledge Talarico’s appellate role. It referred both to Flynn’s statement
and to the appellate dismissal order, and footnote 2 states: “For purposes of this Motion, the
Court assumes, based on competent evidence presented, that the Talarico Defendants represented
Dulberg in the appeal of 2017LA-377.” (Ex. ER-2, Dkt. 0500, pp. 14-15 & p. 15 n.2.) The
question on reconsideration is whether the Court gave the pleaded conduct and resulting injuries
their proper legal effect under section 2-615.
10. The section 2-615 ruling rests on two stated grounds: failure to provide a plain and concise
statement under section 2-603 and failure adequately to plead the required case within a case.
(Ex. ER-2, Dkt. 0500, pp. 15-16.) Plaintiff therefore addresses both organization and causation.
The existence of specific allegations must be assessed separately from whether those allegations
adequately connect each breach to a recoverable loss.
11. For the lost-appeal malpractice claim, the Order identified three links: Talarico committed
malpractice in the 17LA377 appeal; but for that malpractice, Plaintiff would have prevailed
in the appeal; and, after remand and reinstatement, Plaintiff would have prevailed against the
Popovich Defendants, including proof of a better result in 12LA178. The Order granted dismissal
without prejudice and allowed repleading. (Ex. ER-2, Dkt. 0500, p. 16, citing Tri-G, Inc. v.
Burke, Bosselman & Weaver, 222 I11. 2d 218 (2006).)

12. The original Complaint contains the following operative allegations:
25LA360 | PLAINTIFF’S AMENDED MOTION TO RECONSIDER August 7, 2026 ORDER CONCERNING

TALARICO DEFENDANTS BASED ON MISTAKES IN LAW

Page 4

EXHIBIT MFL-T1
Page 4 of 17





* Retention and services undertaken: Talarico was retained in October 2020 for 17LA377 and
participated in its postjudgment and appellate proceedings.
(Compl., pp. 59-60, 69-71, 49 169, 195-202; Ex. EI, Dkt. 0140, pp. 1-2, 6; Ex. CO, Dkt. 0255,
pp. 1-2; Ex. CP, Dkt. 0254, pp. 1-5.)
* Appellate performance: Plaintiff was listed as self-represented while Talarico acted and
charged for services; Talarico received notice of record defects, filed extension motions, and
failed to file the opening brief. (Compl., pp. 69-70, 99 195-197; Ex. CN, Dkt. 0256, pp. 1, 5,
7; Ex. DR-1, Dkt. 0272, pp. 77-79, 85-86, 156—157; Ex. DR-2, Dkt. 0271, pp. 1-4; Ex. DR-3,
Dkt. 0270, pp. 1-5; Ex. DR-4, Dkt. 0269, pp. 1-3; Ex. DR-5, Dkt. 0268, pp. 24, 6; Ex. DR-6,
Dkt. 0267, p. 1; Ex. BN-7, Dkt. 0192, pp. 7-8.)
* Loss of appellate review: the appeal was dismissed December 4, 2023 for failure to file a brief.
(Compl., p. 70, 9 197; Ex. DR-6, Dkt. 0267, p. 1.)
* Supreme Court proceedings: Talarico advised on and submitted or caused submission of a
January 2024 petition that was not accepted, then resigned January 14, 2024.
(Compl., pp. 70-71, 94| 198-202; Ex. BJ, Dkt. 0193, p. 1; Ex. AY, Dkt. 0207, pp. 1-2.)
* Claimed injury: Plaintiff alleges loss of review of the 17LA377 disposition and substantial
fees paid during the representation. (Compl., pp. 71, 76, 80-82, 9 201, 213, 218; Ex. BN-7,
Dkt. 0192, pp. 7-8.)
* Underlying grounds: the Complaint pleads the McGuire settlement, Gagnon claim, bankruptcy
and binding-mediation events, Popovich representation, limitations dispute, evidence and
preservation issues, and adverse 17LA377 judgment. (Compl., pp. 8-59, 6671, 9 15-60,
61-168, 189-201.)
13. Plaintiff’s June 10 response organized the Talarico allegations into a nine-item map with
exhibit docket numbers. (Plaintiff’s June 10, 2026 Response to the Talarico Defendants” Motion
to Dismiss, Dkt. 0483, pp. 3-5, § III.) Defendants’ reply addressed the malpractice elements
and case-within-a-case requirement and separately challenged the other theories. (Talarico

Defendants’ Reply in Support of Motion to Dismiss, Dkt. 0490, pp. 2-3, §§ II-1I1.) Those briefs
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show that the challenged conduct and legal theories could be identified. Plaintiff relies on the
response as a guide to allegations already pleaded, rather than as an amendment supplying
missing facts.

14. Section 2-603 requires clarity, and noncompliance can support dismissal. Cable America,
Inc. v. Pace Electronics, Inc., 396 I1l. App. 3d 15, 19-23 (2009). But subsections (a) and (b)
must be applied together with subsection (c¢)’s requirement of liberal construction to achieve
substantial justice and section 2-612(b)’s protection of a pleading that reasonably informs the
opposing party of the claim. Those provisions do not supply missing elements; they require
examination of the facts actually pleaded. Here, Count 5 identifies Talarico and his acts, and
Count 6 separately identifies the alleged common plan. (Compl., pp. 80—82, q 218; pp. 8288,
94 219-226.) Defendants’ ability to dispute those claims does not establish their ultimate
sufficiency, but it supports Plaintiff’s objection to the conclusion that no answer is possible. If
further separation or clarification is required, Plaintiff requests identification of that defect and
the amendment relief below.

15. The Order denied the section 2-619 portion of the Talarico motion. It expressly recognized
allegations of appellate or later misconduct and held the December 4, 2025 action timely at least
as to conduct related to the appeal dismissed December 4, 2023. (Ex. ER-2, Dkt. 0500, pp. 15,
17.) Plaintiff relies on that favorable ruling while challenging the section 2-615 dismissal. The
earlier judgment and later appellate breaches involve distinct acts and alleged injuries; continued
representation alone is not the asserted basis for delaying accrual.

16. The additional retainer allegation also requires accurate treatment. Plaintiff’s September

26, 2023 email states that he mailed $10,000 for additional cases involving fraud on the court,
civil-rights violations, bankruptcy reopening, and related matters, while existing representations
and appeals would continue. (Compl., pp. 74-75, 9 210; Ex. AT, Dkt. 0208, p. 1.) The billing
table records a $10,000 retainer payment on September 29. (Ex. BN-7, Dkt. 0192, p. 8.) Plaintiff
alleges acceptance and nonperformance. The April 29, 2024 response submitted on Talarico’s

behalf to the ARDC, transmitted April 30, calls the broader conspiracy allegations a “fantasy”;
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it does not expressly deny receipt of this retainer. (Ex. BY, Dkt. 0184, pp. 1-2, 12.) Plaintiff
disputes that characterization and requests consideration of the underlying undertaking and
alleged nonperformance.

17. Plaintiff alleges that the January 2024 petition was submitted but not accepted and that
Talarico resigned January 14. (Compl., pp. 70-71, 99 198-202.) The billing table reports
$356,000 in total retainers and fees, separately from costs; the additional $10,000 retainer

is included in that total. (Compl., p. 76, 9 213; Ex. BN-7, Dkt. 0192, p. 8.) Plaintiff seeks

only losses attributable to actionable conduct, without double recovery. Neither continued
representation nor later discovery of deliberate intent is offered as automatically postponing
accrual of every claim.

18. The lost-litigation claim requires the causal chain identified in Tri-G. A claim for fees
unnecessarily incurred because of malpractice requires a different damages comparison.
Nettleton v. Stogsdill, 387 I11. App. 3d 743, 751-53 (2008), permits recovery of fees the client
would not have incurred absent the malpractice; it rejects making recovery of those fees

depend invariably on a larger award in the underlying litigation. Here, Plaintiff alleges that
Talarico continued to charge while representing that he was handling the appeal, accepted the
additional retainer, and caused Plaintiff to incur debt for the described services. (Compl., pp.

69, 74-76, 81-82, 99 195, 210, 213, 218(f)—(1).) Plaintiff seeks assessment of which payments
were unnecessarily incurred because of the alleged conduct or paid for undertaken services
allegedly not performed. Payment alone does not make every fee recoverable. But failure to
establish the value of a lost judgment does not itself answer a properly supported fee-loss claim.
Any remaining factual deficiency in that theory should be identified and addressed through
amendment.

19. Exhibit FA-4 is a SAMPLE FIRST AMENDED COMPLAINT demonstrating how Plaintiff
can organize and particularize the Talarico malpractice claim. It is an exhibit and does not replace
the operative pleading. Its two counts address malpractice and the Law Office’s alternative

business-identity liability. (Ex. FA-4, pp. 31-35, 99 165-193.) It does not separately replead all
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original fraud, conspiracy, or fee-loss theories; Plaintiff continues to assert those theories for
reconsideration and seeks to preserve them in any operative amended pleading.
20. The August 26 Order extended the deadline to amend against the Talarico Defendants until
after disposition of Plaintiff’s motions to reconsider. (August 26, 2026 Order, Dkt. 0516, p. 2, 4
9; August 26, 2026 Report of Proceedings, Dkt. 0517, 13:13—19.) Plaintiff requests 28 days after
disposition if amendment remains necessary. The sample supports that request; the Court has not
yet ruled on its sufficiency.
B. THE THREE CAUSAL LINKS AND THE ALTERNATIVE AMENDMENT REQUEST
21. For the lost-litigation damages, Plaintiff must connect Talarico’s breach to a successful
appeal and success after remand, including a better underlying recovery. Tri-G, 222 Ill. 2d at
225-26. Governmental Interinsurance Exchange v. Judge, 221 I1l. 2d 195, 212—15 (2006), directs
the court to determine the lost appeal’s outcome as a question of law using the underlying record
and the review standards that appeal required. The August 7 Order elsewhere treats acceptance of
the limitations argument and dismissal of the appeal as confirming that argument’s correctness.
(Ex. ER-2, Dkt. 0500, p. 9.) That reasoning cannot substitute for the required analysis of
Talarico’s appellate malpractice. An appeal dismissed for want of a brief did not decide the
merits of the brief that allegedly should have been filed. Plaintiff requests evaluation of the
grounds below under Judge, rather than treating the loss of review as its own justification.
22. The SAMPLE FAC provides the following map to the Order’s three links:
* Link 1—Talarico’s services and breaches: Y 91-116 and 166—168 address the relationship,
scope, and duties; 49 169—182 identify breaches; 4 183 identifies the lost appellate review. (Ex.
FA-4, pp. 18-21, 99 91-116; pp. 31-32, 4 166—-168; pp. 32-33, 9 169-183.)
* Link 2—A successful appellate result: 4] 117145 set out the legal and factual grounds,
including Suburban, the alternative concealment analysis under section 13-215 and DeLuna,
preservation, and record issues; 99 146 and 184 allege the but-for appellate result. (Ex. FA-4,
pp- 22-29, 49 117-146; p. 34,9 184.)
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* Link 3—Success after remand and a better underlying recovery: 49 147-157 address the

Popovich malpractice claim; 99 158—164 address the better 12LA178 result; 49 185-188

connect the chain to nonduplicative damages. (Ex. FA-4, pp. 29-30, 99 147-157; pp. 30-31, 9

158-164; p. 34, 49 185-188.)
23. The SAMPLE FAC introduces the three levels. (Ex. FA-4, p. 2,4 9; p. 3, 99 21-23.)
Count I incorporates the supporting facts and separately pleads duty, breach, causation, and
damages at Y 165—188. (Ex. FA-4, pp. 31-34, 44 165-188.) Count II pleads alternative liability
concerning the Law Office’s legal or business identity at 9 189—193 without demanding a
duplicate recovery. (Ex. FA-4, pp. 34-35, 99 189-193.) That organization addresses the Order’s
stated concerns while leaving factual disputes, proof, and any properly raised defenses for their
appropriate determination.
24. The original Complaint incorporates the Popovich litigation and its second amended
complaint. (Compl., pp. 5-6, 34-37, 80-82, qq 11, 115-118, 218; Ex. 132, Dkt. 0100, pp. 1-9,
99 1-59.) Exhibit 132 alleges ownership of the chainsaw, the McGuires’ participation and
supervision, Gagnon acting at their direction, unsafe operation near Plaintiff, and the resulting
injury. (Ex. 132, Dkt. 0100, pp. 2—4, 49 6-30.) Those allegations support agency and direct-
negligence theories requiring analysis independent of Restatement section 318. Tilschner v.
Spangler, 409 I11. App. 3d 988, 989-93 (2011), rejected the section 318 theory presented there;
it did not adjudicate the McGuires’ liability. Alms v. Baum, 343 I1l. App. 3d 67, 71-72 (2003),
recognizes that even a volunteer may be a servant, depending on acceptance of the service and
the right to control. The pleaded supervision of this very work supplies the asserted connection.
Gagnon’s unanswered contribution cross-claim is supporting pleading history, not an adjudicated
liability finding.
25. The original allegations and proposed particularization address the three causal links as
follows:

* The lost appeal: realization and discovery of pecuniary injury on December 12, 2016.

Plaintiff’s primary accrual argument concerns the pecuniary injury attributable to the loss
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of recovery against the McGuires under the pleaded theory that they were vicariously liable

for their agent Gagnon’s negligence. Suburban Real Estate Services, Inc. v. Carlson, 2022 IL
126935, 944 16-19, 35-39, requires identification of the actual pecuniary injury and when that
injury was or reasonably should have been discovered. Plaintiff alleges that the January 2014
partial settlement did not establish an actual, unrecoverable shortfall while the claim against
Gagnon remained pending and Mast had assured Plaintiff that he could recover completely from
Gagnon. Plaintift’s position is that the final ADR award issued on December 12, 2016, together
with the circuit court’s dismissal that same day, first made the claimed shortfall realized and
discoverable. The award and final disposition established the outcome of the remaining claim
against Gagnon, permitting Plaintiff to identify the pecuniary injury associated with the lost
McGuire recovery. (Compl., pp. 9—-10, 18, 6668, 71, 49 23, 60, 189-191, 201; Ex. 132, Dkt.
0100, p. 7,99 53-57, and p. 25, attached December 12, 2016 award.) On that accrual date, the
November 28, 2017 commencement of 17L.A377 was within section 13-214.3(b)’s two-year
period. A competent appeal would have challenged the January 2014 accrual determination

and the inference of an already-realized injury from Plaintiff’s earlier doubts, seeking reversal
of summary judgment or, at minimum, remand for determination of disputed facts concerning
injury and discovery. The asserted December 2016 event is the realization and discovery of the
pecuniary injury; discovery of the concealed settlement demand occurred separately in July
2019.

* Concealment as an independent alternative ground: the demand discovered in July 2019.
Plaintiff separately invokes section 13-215 based on the alleged concealment of Mast’s
unauthorized October 22, 2013 $7,500 demand and the fiduciary assurances and omissions
surrounding the McGuire settlement. Plaintiff first learned of that demand in July 2019 when he
and Thomas Kost examined the Popovich defendants’ Bates-stamped production. The July 7-8,
2019 communications identified POP 000192 as a document previously unknown to Plaintiff
and informed Williams that Plaintiff had never authorized the demand. (Compl., pp. 9-10,
44-47,99 19-27, 134-137; Ex. 65, Dkt. 0096, p. 1, Bates POP 000192; Ex. 153, Dkt. 0353, pp.
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1-3; Ex. ED-1, Dkt. 0156, p. 14.) That discovery exposed the previously undisclosed sequence
in which Mast had demanded $7,500 to release the McGuires before advising Plaintiff to accept
$5,000 on the stated ground that the McGuires otherwise could obtain dismissal without paying
anything. The July 2019 document discovery supplies evidence of the earlier concealment,
Plaintiff’s reliance on his fiduciaries, and the subsequent notice to successor counsel. It is
distinct from the December 12, 2016 realization and discovery of pecuniary injury. Section 13-
215 permits commencement within five years after discovery of a cause of action fraudulently
concealed by the person liable; DeLLuna v. Burciaga, 223 Ill. 2d 49, 71-77 (2006), applies

that provision to legal-malpractice limitations and repose and recognizes that a fiduciary’s
nondisclosure of material facts may constitute concealment. Plaintiff maintains that the alleged
fiduciary concealment and reliance independently defeat the asserted January 2014 limitations
bar. Even measured from the earlier December 2016 discovery associated with the underlying
loss, the November 2017 action was commenced within the alternative five-year period; that
argument does not assign the July 2019 demand discovery to December 2016. The demand

and its fax confirmation also appear in the defendants’ September 16, 2022 summary-judgment
filing at C 1109-1110 V2 of the 17LA377 record in Appeal No. 2-23-0072, corresponding to
Exhibit DP. (Ex. DP, Dkt. 0275, pp. 254-255, Bates POP 000192—-000193.) Their presence in
that record supplied material for counsel to address the alleged lack of authority, the misleading
settlement advice, and their significance under section 13-215. Plaintiff alleges that Talarico
omitted the smoking-gun evidence from his proposed third amended complaint and failed to
present the later suppression materials effectively. (Compl., pp. 64-66, 9 182, 188.) Those
allegations require evaluation of the available concealment grounds, the steps Talarico could
have taken to present and preserve them, and the effect of his failure to obtain merits review.
Exhibit FA-4 provides the proposed particularization supporting the alternative amendment
request. (Ex. FA-4, pp. 23-25, 99 123-132; p. 33, 99 179-180.)

* Success against Popovich and Mast: The alleged breach was inducing release of viable

McGuire claims through materially incomplete or incorrect advice. The alleged loss was the
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additional collectible recovery those claims would have provided. The later cap did not itself
establish that Popovich and Mast caused its entire reduction; Plaintiff must prove the value lost
through their own conduct. Exhibit 132 identifies the advice, reliance, release, insurance, and
other assets. (Ex. 132, Dkt. 0100, pp. 5-6, 4 38-50.) These allegations, with the liability facts
above, supply the asserted basis for a better recovery, further particularized in FA-4. (Ex. FA-4,
pp- 29-31, 949 147-164.)
* Talarico’s causal role: The failure to file the opening brief allegedly prevented correction of
the limitations disposition and recovery on that malpractice claim. (Compl., pp. 69-71, 81, 99
195-202, 218(f)—(h).) Plaintiff alleges he would have prevailed through the entire chain, not
merely obtained another hearing. FA-4 states that proposed causal connection expressly and
limits recovery to the net, nonduplicative loss. (Ex. FA-4, p. 29, 9 146; pp. 30-31, 9 155-164;
p. 34, 99 184-188.) If the Court finds the original allegations insufficiently particular, those
proposed allegations identify the amendment available.
26. The SAMPLE FAC reorganizes and supplies further particularity; it is not literally identical
to the original Complaint. For example, it acknowledges the May 24, 2023 extension motion’s
discussion of record defects and alleges failure to secure an effective remedy and protect the
briefing deadline. (Ex. FA-4, p. 19, § 100, and p. 32, 9 175; Ex. DR-2, Dkt. 0271, pp. 2-3, 9
8(b).) It also addresses the April 27, 2022 mention of signature concerns and the subsequent
failure to develop and present that evidence effectively. (Ex. FA-4, pp. 15-16, 49 77-79.)
Plaintiff’s reconsideration argument rests on the original pleading; these clarifications illustrate
the amendment available if the Court finds the original insufficient.
27. Plaintiff requests reinstatement based on the original allegations and reasonable inferences
or, alternatively, continued leave to amend with the requested 28-day period. Tendering FA-4
does not abandon the original fraud and conspiracy theories or separate challenges concerning
other defendants. Plaintiff requests leave to expressly identify and preserve in any operative
amended complaint all dismissed claims whose dismissal he challenges, including the original

Count 5 fraud and Count 6 conspiracy claims as applied to Talarico. (Compl., pp. 80-82, 4 218;
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pp. 82-88, 4/ 219-226.) See Bonhomme v. St. James, 2012 IL 112393, 99 17-26. The present
motion is not a substitute for preservation in that pleading.

C. THE RELATED 221010905 ALLEGATIONS BEAR ON TALARICO’S
KNOWLEDGE, CONDUCT, AND ALLEGED COMMON PURPOSE

28. The 221010905 allegations were part of the original Complaint through 99 207, 218(1), and
226(1). (Compl., p. 73, 9 207; p. 82, 4 218(1); p. 87, 4 226(1).) They concern Talarico’s receipt of
evidence, changes to proposed pleadings, failure to file a client-provided amendment, appellate
handling, and later explanations concerning sanctions. Plaintiff relies on those allegations for
their connection to Talarico’s knowledge, alleged deliberate conduct, and alleged common
purpose. The August 7 Order itself discusses the Cook County litigation and sanctions elsewhere
in its analysis. (Ex. ER-2, Dkt. 0500, pp. 3, 9-10.)

29. The five original exhibits presenting that history are DS-1, DS-2, DS-3, DS-4, and DS-

5. (Ex. DS-1, Dkt. 0290, pp. 1-5, 94 2-36; Ex. DS-2, Dkt. 0293, pp. 1-2, 9 1-7, and p. 6, 99
19-21; Ex. DS-3, Dkt. 0292, pp. 1-5, 49 1-19; Ex. DS-4, Dkt. 0291, pp. 1-6, 99 1-24; Ex. DS-5,
Dkt. 0147, pp. 7-10, 99| 24-37.) Plaintiff alleges that Talarico added breach-of-contract counts

in the final December 8, 2022 draft, removed material allegations, obtained Plaintiff’s signature
during the asserted internet disruption, failed to file the proposed amendment, mishandled
review, and later attributed the challenged claims to Plaintiff. The sequence and competing
accounts are addressed, for example, in DS-5. (Ex. DS-5, Dkt. 0147, pp. 7-10, 9] 24-34.)
Plaintiff alleges that these acts were deliberate and contributed to loss of claims and exposure to
sanctions.

30. Exhibit FA-5 summarizes Plaintiff’s alleged five-step res judicata pattern: (1) possession

of the underlying evidence; (2) insertion of a breach-of-contract count disconnected from that
evidence and its supporting facts; (3) deletion of references to the evidence; (4) dismissal
following the contract theory presented; and (5) impairment of amendment or appellate review.
Its ADR and Allstate columns identify the respective dates. (Ex. FA-5, p. 1, Steps 1-5; see also
Ex. DS-2, Dkt. 0293, p. 6, 4 19 & Table 17.) This is Plaintift’s analytical summary of the alleged

sequence, not a judicial finding of coordination or intent.
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31. The 221010905 sequence should be considered together with the parallel and allegedly
coordinated conduct in 17LA377. Plaintiff identifies Talarico’s prior receipt of the evidence, the
instructions and proposed pleadings supplied to him, the subsequent acts affecting the claims and
review, and the later explanations for those acts. (Compl., pp. 73, 82, 84-88, 99 207, 218(1), 225—
226; Ex. DS-1, Dkt. 0290, pp. 1-5, 9/ 2-36; Ex. DS-2, Dkt. 0293, pp. 1-2, 49 1-7, and p. 6,
19-21; Ex. DS-3, Dkt. 0292, pp. 1-5, 49 1-19; Ex. DS-4, Dkt. 0291, pp. 1-6, 9 1-24; Ex. DS-5,
Dkt. 0147, pp. 7-10, 99 24-37.) Plaintiff contends that the relationships among these events
support an inference of knowing participation in the alleged common purpose. The Cook County
history supplies part of that combined circumstantial showing. Plaintiff seeks reconsideration

of this Court’s dismissal of the Talarico claims; relief from the Cook County orders remains a
matter for the proceedings in which those orders may properly be challenged.

D. THE PARALLEL AND COORDINATED CONDUCT, CONSIDERED TOGETHER,
SUPPORTS THE ALLEGED COMMON PLAN

32. Illinois civil conspiracy requires an agreement and a tortious act in furtherance of that
agreement causing injury. A participant must knowingly and voluntarily join the common
scheme; a person who understands its objectives and agrees expressly or implicitly to further
them may be liable even without performing every act. Adcock v. Brakegate, Ltd., 164 I11. 2d 54,
62—-65 (1994). The original Complaint alleges the common purpose at 9 219-223 and identifies
alleged coordinated acts at 9 225-226. (Compl., pp. 82—84, 44 219-223; pp. 84-88, 9 225—
226.)

33. Parallel conduct forms part of Plaintiff’s circumstantial showing of agreement and must

be considered together with the alleged coordination, communications, shared knowledge,
concealment, and complementary acts. McClure directs consideration of parallel conduct
together with additional evidence bearing on agreement. McClure v. Owens Corning Fiberglas
Corp., 188 11l. 2d 102, 133-35, 140-42 (1999). Plaintiff therefore asks the Court to assess the
combined factual pattern and the reasonable inferences arising from the relationships among the

acts. At this pleading stage, the question is whether the specific allegations, taken as true with
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reasonable inferences in Plaintift’s favor, support the alleged agreement and actionable conduct.

See Grant, 2018 IL App (4th) 170920, 9 12.

34. The original Complaint identifies connected categories of parallel and coordinated conduct

supporting that inference:
* Repeated treatment of the same material evidence: Plaintiff alleges recurring omissions
concerning the Tilschner evidence, the Gagnon cross-claim, bankruptcy events, and disputed
deposition materials across the successive representations. The Complaint connects particular
omissions to communications, Plaintiff’s requests, and the record history bearing on the
knowledge of the attorney involved. Plaintiff asks that those repeated acts be considered with
the alleged coordination described below. (Compl., pp. 18-69, 85-86, 4 61-194, 225(2)—(8).)
* Coordination concerning particular documents: Complaint paragraph 167 alleges that counsel
shared Barch’s subpoenaed documents with Flynn in December 2019 but withheld them from
Plaintiff until after his February 2020 deposition. Paragraphs 128, 138, and 142—144 trace the
missing Tilschner exhibit, Talarico’s later questioning about it, and Flynn’s subsequent objection
that the account had not been disclosed before discovery closed. Plaintiff alleges that selective
disclosure and the ensuing nondisclosure objection operated together to impair proof of his
claim. Those alleged relationships must be considered with the parallel omissions. (Compl., pp.
40, 47-50, 59, 99 128, 138, 142—-144, 167; Compl., pp. 85-86, 4 225(6), (10)—(11).)
* Talarico’s knowledge and subsequent participation: Plaintiff alleges that he supplied Talarico
the suppression materials in November 2022, that Talarico failed to present them effectively,
and that Talarico thereafter continued the appellate and additional-retainer work. Plaintiff relies
on the requested corrective action, the subsequent omissions, and the loss of review as his
alleged contribution to the common purpose. (Compl., pp. 66, 69—76, 80—82, 9 188, 195-213,
218.)
* The common objective and resulting harm: Plaintiff alleges that the connected acts concealed
prior wrongdoing, protected the earlier attorneys from liability, impaired the claims and appeals,

and caused pecuniary loss. The related 221.010905 conduct and later explanations are offered as
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further context for the alleged coordination. Plaintiff contends that the entire sequence supports

an inference that the participants knowingly advanced the common purpose pleaded in Count 6.

(Compl., pp. 8288, 99 219-223, 225-226.)
35. The changing explanations also have a concrete pleaded basis. On January 6, 2024, Talarico
supplied the proposed “Preamble” listing ARDC and judicial complaints; Complaint paragraph
203 alleges that he later used the same list to characterize Plaintift’s view of the legal system as
delusional. (Compl., pp. 70-72, 99 198, 203.) The client did not invent that opening language;
his attorney supplied it. Plaintiff offers that sequence as evidence bearing on knowledge and the
credibility of later explanations, considered with the alleged coordinated acts—not as conclusive
proof of agreement. The actionable wrongs asserted remain the alleged deception about the
work undertaken, concealment by Plaintift’s fiduciaries, and resulting loss of claims and fees.
The Court must assess the pleaded duty, knowledge, reliance, causation, injury, and basis for
agreement. The label “fraud on the court” neither supplies those elements nor removes otherwise
sufficient allegations from consideration.
36. The self-represented designation must likewise be considered with the undertaking and
communications. Plaintift alleges that he did not knowingly accept responsibility for the appeal
while Talarico continued to act and charge for appellate services. (Compl., pp. 6971, 74-76,
81-82, 99 195-202, 210, 213, 218(f)—(1).) The asserted breach is the mismatch between that
undertaking and performance, including the missed opening brief. The allegation does not
depend on treating all attorney drafting assistance to a self-represented litigant as improper.
37. Plaintiff requests separate determinations of malpractice and the original Count 6 conspiracy
theory as applied to Talarico. Failure to plead a knowing agreement would not, by itself, dispose
of an independently sufficient claim for Talarico’s own malpractice or fraud. Conversely,
adequately alleging malpractice does not automatically establish conspiracy. Each theory must be
measured against its elements and the particular loss alleged.
38. If dismissal is maintained, Plaintiff requests identification of each independent ground:

the organizational defect; the missing duty or breach; which causal link is insufficient; whether
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an appellate ground fails on its merits or preservation; whether the alleged fee loss fails
independently; and whether Count 6 lacks agreement, an underlying tort, or resulting injury.
That distinction matters both to amendment and to review of each basis for dismissal. Plaintiff
preserves the challenges presented here and in his separate motions concerning other defendants,
while requesting a ruling on the actual legal grounds advanced in this motion.

39. WHEREFORE, Plaintiff Paul R. Dulberg respectfully requests that this Court: (A)
reconsider and vacate the portion of its August 7, 2026 Order granting the Talarico Defendants’
section 2-615 motion and dismissing Plaintiff’s claims against Alphonse A. Talarico and the Law
Office of Alphonse A. Talarico; (B) deny that portion of the motion and reinstate those claims;
or (C) alternatively, maintain leave to amend and allow Plaintiff 28 days after disposition of this
motion to file an amended complaint, consistent with the extension in the August 26, 2026 Order
(Dkt. 0516, p. 2, 9 9); and (D) grant such other relief as the Court deems just.

Respectfully submitted,

/s/ Paul R. Dulberg

Paul R. Dulberg, Plaintiff pro se

4606 Hayden Ct. McHenry, IL 60051

(847) 497-4250 | Paul Dulberg@comcast.net

VERIFICATION BY CERTIFICATION PURSUANT TO SECTION 1-109
Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil Procedure, the

undersigned certifies that the statements set forth in this instrument are true and correct, except as
to matters therein stated to be on information and belief, and as to such matters the undersigned
certifies as aforesaid that he verily believes the same to be true.

/s/ Paul R. Dulberg
Paul R. Dulberg
Date: September 11, 2026
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PAUL R. DULBERG, Individually
and THE PAUL R. DULBERG
REVOCABLE TRUST,

Plaintiff,

)

)

)

é

VS. ;No. 2025 LA 360

THOMAS W. GOOCH, SABINA

SERSHON, EDWARD X. CLINTON,

JULIA WILLIAMS, ALPHONSE )

TALARICO, GEORGE FLYNN, )

THOMAS J. POPOVICH, HANS )

MAST, THE GOOCH FIRM, CLINTON )

LAW FIRM, LLC, LAW OFFICE OF )

ALPHONSE A. TALARICO, g
)

o ©O© 00 N o o »~ W DN

Defendants.

14 REPORT OF PROCEEDINGS of the hearing before the
15 |[Honorable JUDGE KEVIN G. COSTELLO, commencing on
16 |July 29, 2026.

RECORDING TRANSCRIBED BY:

Cristin M. Kelly
23 Official Court Reporter

Received 08-05-2026 08:06 AM / Circuit Clerk Accepted on 08-05-2026 08:18 AM / Transaction #39352858 / Case #2025LA000360
Page 1 of 49

EXHIBIT ER-1
Page 1 of 49







1 | APPEARANCES:
2
PAUL R. DULBERG (via Zoom)
3 Self-Represented Litigant;
4
ATTORNEY THOMAS GOOCH (via Zoom)
5 Self-Represented Litigant;
6
ATTORNEY SABINA SERSHON (via Zoom)
7 Self-Represented Litigant;
8
ATTORNEY CAMILLE D. EVANS (via Zoom)

9 for the Defendants Edward X. Clinton, Julia
10 Williams, and Clinton Law Firm, LLC;
11 ATTORNEY CHRISTOPHER WUNDER (via Zoom)

For the Defendants Alphonse Talarico and Law
12 Office of Alphonse A. Talarico;
13
ATTORNEY GEORGE K. FLYNN (via Zoom)
14 Self-Represented Litigant;
15
ATTORNEY ROBERT MERLO (via Zoom)
16 for the Defendants Thomas J. Popovich and Hans
Mast.
17
18
19
20
21
22
23
24
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THE COURT: A11 right. Our 10:00 a.m. hearing,

2 |Paul Dulberg versus Thomas Gooch, et al., 25 LA 360. If
3 |I can get appearances for the record.

4 MR. DULBERG: Good morning, your Honor. Paul

5 |Dulberg, pro se, for the plaintiff.

6 THE COURT: Morning.

7 MR. GOOCH: Good morning, your Honor. Thomas Gooch
8 |appearing pro se.

9 MS. SERSHON: Good morning, your Honor. Sabina

10 |Sershon appearing pro se.

11 THE COURT: Okay.

12 MR. MERLO: Good morning, your Honor. Robert Merilo
13 |for Defendants Popovich and Mast.

14 THE COURT: Okay.

15 MR. FLYNN: Good morning, your Honor. George

16 |Flynn, pro se.

17 THE COURT: Okay.

18 MR. WUNDER: Good morning, Judge. Chris Wunder for
19 |the Talarico defendants.

20 MS. EVANS: Good morning, your Honor. Camille

21 |Evans on behalf of the Clinton defendants.

22 THE COURT: ATl right. Are we missing anyone?

23 Okay. So I've got -- this is up for hearing
24 |on various motions to dismiss. I've got -- and I've
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reviewed the briefs related to the following motions:
Motions to Dismiss brought by Defendants Popovich and
Mast; Motion to Dismiss brought by Defendant Flynn;
Motion to Dismiss brought by Defendants Sershon and
Gooch; Motion to Dismiss bought -- brought by Edward
Clinton, Julia Williams, and the Clinton Law Firm; and
Motion to Dismiss brought by Defendants Talarico and Law
Office of Alphonse Talarico.

Am I missing any motions? A1l right. Sounds

o © 0o N oo o b~ DN

like no.

11 A1l right. I'm going to start with the motion
12 |brought by the Defendants Tom Popovich and Hans Mast.

13 |So if I can get an appearance for the record one more

14 |time by both the plaintiff and then the responding or --
15 |and the defending attorney.

16 MR. DULBERG: Your Honor, Paul Dulberg, pro se, for
17 |the plaintiff.

18 MR. MERLO: Good morning, your Honor. Robert
19 |Merlo, M-E-R-L-0, for Defendants Popovich and Mast.
20 THE COURT: Al11 right. So I have read the briefs

21 related to the motion to dismiss, but I'1l1 take
22 |argument. Mr. Merlo, anything you want to add to your
23 |written submissions?

24 MR. MERLO: Thank you, your Honor. 1I'm largely
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going to rest on my brief because -- on my briefs
because the history here is long and has become -- has
been made convoluted by way of the complaint's
allegations, but I want to emphasize that as it relates
to Attorneys Popovich and Mast, the claim against them
insofar as it can be parsed out from the complaint, is a
claim for fraud upon the court, and a claim that
Attorneys Popovich and Mast were part of a conspiracy or

an effort to commit fraud upon the court to, quote,
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collapse the claims of Mr. Dulberg.

11 The reality of the situation is that the claim
12 |that Attorneys Mast and Popovich somehow conspired to
13 |collapse Mr. Dulberg's claims, whether that was in the
14 |malpractice action that Mr. Dulberg filed against

15 |Attorneys Mast and Popovich in 2017, and which was

16 |dismissed in 2023, I believe.

17 There was -- those issues that the plaintiff
18 |alleges were the basis of his claims collapsing, i.e.,
19 |you know, an intentional effort to redefine the

20 |definition of injury for purpose of the statute of

21 limitations analysis, or otherwise some effort to

22 |misrepresent to the Court certain case law, such that
23 |the Court was misled and leading to adverse results to

24 |Mr. Dulberg -- even if taking that as true, those issues
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were litigated in that case, in the malpractice case
against Messrs. Mast and Popovich. The definition of
injury for purposes of Timitations analysis was
analyzed. The claims regarding the one piece of case
law that allegedly was misinterpreted or misapplied,
that was all part of the malpractice case. So res
judicata bars it.

And the claim for fraud upon the court, it is

an extremely high bar to lead such a claim. And simply
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alleging that some -- that Mr. Dulberg's alleged

11 |interpretation of existing case Taw as being the true
12 |and correct interpretation, whereas my client's

13 |interpretation of the same was not true and correct,

14 |that's not fraud upon the court. That's a disagreement
15 |on the law. And in any event, Judge Berg adjudicated
16 |these issues of law in the favor -- in my client's

17 |favor, and there's just simply no factual allegation or
18 |a proper factual allegation that would be entitled to
19 |the presumption of truth that would support a claim for
20 |fraud upon the court against my clients.

21 And in any event, my clients last represented
22 |or provided legal services to Mr. Dulberg in 2015.

23 |Certainly, the statute of repose of six years has run.

24 |And the statute of Timitations against my clients has
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run. In fact, the Tegal malpractice case against them
was dismissed because the statute of limitations had
expired. And our case law, specifically Schrock vs.
Ungaretti & Harris, makes clear that Section 5/13-214.3,
statute of Timitations and statutes of repose for claims
against lawyers apply to any action against an attorney
arising out of their provision of legal services. It
does not 1limit it to malpractice claims. It's any

action. And that's plainly what we're dealing with
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here.

11 So res judicata bars the complaint. The

12 |complaint is time barred. Collateral estoppel applies
13 |to bar the complaint. These issues have already been

14 |1litigated. And in any event, the plaintiff has not and
15 |cannot state a claim for fraud upon the court, which is
16 |an 1incredibly high bar and all we have here are

17 |conclusory allegations that arguments of law were made
18 |[that -- with which Mr. Dulberg agrees. That's not fraud
19 |upon the court, your Honor, and dismissal with prejudice
20 |here against my clients is warranted.

21 THE COURT: A11 right. Thank you. Mr. Dulberg,
22 |just -- obviously, I'11 let you respond, but as an

23 |initial somewhat housekeeping matter, the plaintiffs in

24 |this case are Paul R. Dulberg, individually and the Paul
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R. Dulberg Revokable Trust. Are you continuing to
maintain that Paul R. Dulberg Revokable Trust 1is your
proper plaintiff in this case?

MR. DULBERG: No, your Honor.

THE COURT: Okay. AIl1 right. Mr. Dulberg, you may
respond.

MR. DULBERG: 1I'm going to attack the res judicata
first. The prior 17 LA 377 judgment addressed the legal

malpractice case and limitations issues. It did not
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adjudicate whether there was later concealment,

11 |documentation suppression, Exhibit 12 irregularity, or a
12 |conspiracy amongst these defendants' use of distorted

13 |record.

14 THE COURT: Mr. Dulberg, I'm going to interrupt you
15 |here. What -- well, putting aside -- first of all, res
16 |judicata applies to not only the actions that have been
17 |brought, but the actions that could've been brought. So
18 |you would have to establish you didn't have any

19 |knowledge or basis to bring any other claims other than
20 |the malpractice one when you filed it.

21 But what is the nature of the conspiracy here
22 |that Mr. Popovich and Mr. Mast engaged in? Go ahead.

23 MR. DULBERG: Okay. On July 23, 2026, I uploaded

24 |to the digital submission of exhibits to the court's
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website a file called Mast.wav, which I am calling
Exhibit EU. 1It's referred to implicitly in paragraph
140 of the complaint. Okay. And I'm sure your Honor
is -- what happened?

THE COURT: Go ahead.

MR. DULBERG: Can you --

THE COURT: I can hear you.

MR. DULBERG: Okay. The video went dead. I'm sure

your Honor has much experience with Zoom hearings and
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talking to people over Zoom. And what Mast.wav is, is a
11 |subpoenaed file from the court reporter that took the

12 |Mast deposition. And I ensure that your Honor, who has
13 |plenty of experience on Zoom dealing in court, can

14 |appreciate what's in that file. And the point is, is

15 |we're listening from a court reporter sitting in a

16 |remote location over Zoom. She's not in the room with
17 |the defendant. And she is recording the defendant

18 |logging into Zoom. That -- that --

19 A VOICE: And out and in.

20 MR. DULBERG: And out and in, and out -- it's --
21 THE COURT: Okay. What --

22 MR. DULBERG: -- 1it's a bizarre --

23 THE COURT: Mr. Dulberg, if we're going to get

24 |(through this, and we've got five motions to sort out,
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what -- you haven't really answered my question. I just
need a short, succinct answer as to what is the -- what
is the conspiracy that Mr. Popovich and Mr. Mast engaged
in? In as I understand it, they represented you -- I
think they were your original attorneys in a personal
injury claim, and that you settled a claim against one
of the defendants for $5,000, and ultimately that, as I
understand, it was the basis for your legal malpractice

claim against Mr. Popovich and Mr. Mast because of the
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alleged insufficiency of that settlement. So what --

11 |that has been resolved.

12 MR. DULBERG: But -- yeah. The --

13 THE COURT: So what would be the conspiracy --

14 |there's no dispute here. As I understand --

15 MR. DULBERG: There --

16 THE COURT: Let me finish my thought and then I'11
17 |let you respond. As I understand it, again, the basis
18 |of your lawsuit for malpractice against Mr. Popovich and
19 |Mr. Mast was this $5,000 settlement, which whether you
20 |thought it was insufficient or somehow they fraudulently
21 convinced you to take it, whatever the theory was, it

22 |was -- that was your injury. That was an insufficient
23 |amount of money. And Judge Berg, in ruling on the

24 |summary judgment motion in that legal malpractice case
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ruled that that was the triggering event for the statute
of Timitations. None of that is in dispute. So
whatever -- for lack of a better word -- chicanery you
might think that Mr. Mast and Mr. Popovich may have
engaged in, that's not going to change those essential
facts here.

So why would there be a basis to sue them
again? After you sued them, summary judgment was

entered. As I understand it, I don't know the
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particulars, but the appeal was dismissed. Whether you
11 |just didn't pursue it or the Appellate Court dismissed
12 |it, I don't know. Regardless, it was dismissed.

13 So 1in essence, as I see it, you're asking me
14 |in this case to relitigate a case that's already been
15 |litigated. Whether you -- and I appreciate you may

16 |disagree with Judge Berg's interpretation of law, but
17 |what would be the conspiracy here?

18 MR. DULBERG: The new claim, okay, is that what was
19 |not adjudicated in there, okay, was whether there was
20 |later concealment, document suppression, Exhibit 12

21 |irregularity --

22 THE COURT: Okay. What difference does that make?
23 |If they later concealed document -- for what? For
24 |your -- that could've supported your mal- -- Tlegal
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malpractice case?

MR. DULBERG: It changed the two-year -- or the
statute of Timitations. This was -- the whole point of
this was to get to ruling that the judge could justify
on a two-year statute of limitations, which by the way
was under --

THE COURT: Mr. Dulberg, Mr. Dulberg, you have
never addressed in your numerous written responses to
all of these cases -- and it overlaps many of them --
you've never addressed a holding in the Shrock versus
Ungaretti & Harris case. That makes it clear that it's
a two-year statute whether it's styled as malpractice or
fraud or conspiracy.

A VOICE: Continuing concealment.

MR. DULBERG: Continuing concealment is --

THE COURT: Concealment of what? I mean, what --
what -- I don't understand what the difference is. You
were not happy with the $5,000 settlement that
Mr. Popovich and Mr. Mast got you, correct, yes or no?

MR. DULBERG: I am not happy with their
representation, but that is history.

THE COURT: That's exactly the point here.

MR. DULBERG: That's irrelevant background.

THE COURT: Okay. That's why you sued them,
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because of the $5,000 settlement, correct?

MR. DULBERG: I sued them because he made an offer
without my knowledge.

THE COURT: Fine. That's -- again, assuming that
he did that, it doesn't change the fact that the statute
of lTimitations ran.

MR. DULBERG: In this case, I am suing them for
things that were not adjudicated, later concealed,
suppressed, the puppet show of a deposition they
conducted or performed in, and conspiracy with my own
attorneys at the time.

A VOICE: These are later acts.

MR. DULBERG: These are Tlater acts.

THE COURT: Okay. And leading to what exact
injury, sir?

MR. DULBERG: Leading to the loss of 17 LA 377.

THE COURT: You lost that because the statute of
limitations was blown.

MR. DULBERG: Your Honor, it 1is clear that Judge
Berg, his finding is in contrary to standing IT1inois
law.

THE COURT: Okay. Let's assume that that's true --
well, first of all, that's for the Appellate Court to

say. He made a ruling and it's over.
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MR. DULBERG: Agreed. And if you read the
complaint, Mr. Talarico, through that Appellate Court,
all the way to the Supreme Court, he threw it into a
ditch intentionally.

THE COURT: Okay. Now, we're not -- we're not at
that claim yet, sir. We're talking about Mr. Popovich
and Mr. Mast. The point being that regardless of
whatever -- Tet me finish my thought. Whatever conduct

you think they engaged in, whether they hid stuff from
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you, they misrepresented facts in the case, the statute
11 |of Timitations ran because of the settlement that was
12 |the basis of that Tawsuit. That triggered the statute
13 |of Timitations. It ran. That was the basis of Judge
14 |Berg's decision. And nothing from the Appellate Court
15 |has changed that.

16 MR. DULBERG: The continuing concealment runs that,
17 |your Honor.

18 THE COURT: Okay. Al1 right. You got five

19 |[minutes. Anything else you want to say before we move
20 |on to the next one?

21 A VOICE: Just this. Very clear.

22 MR. DULBERG: I want to make it clear, the

23 |17 LA 377 case did not adjudicate whether there was

24 | Tater concealment, document suppression, Exhibit 12

Received 08-05-2026 08:06 AM / Circuit Clerk Accepted on 08-05-2026 08:18 AM / Transaction #39352858 / Case #2025LA000360
Page 14 of 49

EXHIBIT ER-1
Page 14 of 49







15

—_—

irregularity, or a conspiracy amongst these defendants
for a distorted record. The Mast.wav file that I have
uploaded to the digital submission of exhibits for the
Court on July 23, 2026 is a clear example of what
happened during that deposition.

THE COURT: Okay. Well, I'm not considering that
because that was not filed in a timely manner. But
regardless, I don't know what it would show that would

change the fact that the statute of Timitations ran
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when -- in the '17 case in the lawsuit you filed against
11 |Mr. Popovich.

12 MR. DULBERG: If the Court needs more time to

13 |consider that --

14 THE COURT: I don't need more time, sir. What I'm
15 |[trying to point out to you is all of that seems to be
16 |addressed, all of these documents, exhibits, et cetera,
17 |seems to be attempting to bolster what you believe is
18 |improper conduct by Mr. Popovich and Mr. Mast. But --
19 MR. DULBERG: Your Honor, there was --

20 THE COURT: Let me finish my -- the conduct that
21 |you brought against them 1is that they committed

22 |malpractice by accepting a too lTow settlement.

23 MR. DULBERG: That's part of the history of this
24 |case, the back- --
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THE COURT: Okay. Al1 right. Anything else that's

2 |not repetitive of what you already argued? Al1 right.

3 MR. DULBERG: I -- yeah, this is -- this is about
4 |their actions during 17 LA 377, not prior to it.

3 THE COURT: Okay. Well, regardless of during, if
6 |the case was dismissed pursuant to -- or judgment was

7 |entered, summary judgment for the defendants. So

8 |whatever they did during that case would've been part of
9 |that case. All right.

10 Mr. Merlo, anything else you want to add in
11 |reply?

12 MR. DULBERG: Your Honor -- oh, sorry.

13 MR. MERLO: I guess it's Mr. Dulberg's turn still1?
14 THE COURT: 1I'11 have Mr. Dulberg get one more

15 |thought in.

16 MR. DULBERG: I ask that if you are going to

17 |dismiss this, that it not be with prejudice and that I
18 |am allowed to amend the complaint to answer your

19 |questions.

20 THE COURT: Okay. Well, this is not -- I

21 |understand that there's a 2-615 aspect to all of these
22 |motions, but what counsel 1is raising, whether it's a
23 |statute of Tlimitations, statute of repose, the

24 |res judicata, collateral estoppel, those are all not
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matters that can be -- if I agree with counsel, can be
corrected by amendments.

MR. DULBERG: Continuing concealment, your Honor,
on those issues.

THE COURT: Okay. A1l right. Mr. Merlo, anything
else you want to add to your oral argument here?

MR. MERLO: Just briefly, your Honor, with regard
to this claim of continuing concealment that

Mr. Dulberg's being fed by whomever is sitting next to
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him. These allegations of my client's purported

11 |[misconduct when they were being sued in a prior case by
12 |Mr. Dulberg are all arguments that were made in that

13 |case, ergo, no concealment. And in any event, this talk
14 |of this Exhibit 12 misconduct, which is as pled, is

15 |Exhibit 12 or was Exhibit 12 or should have been

16 |Exhibit 12 to Mr. Mast's deposition that was conducted
17 |by Attorney Julia Williams, who was allegedly

18 |[Mr. Dulberg's attorney at the time deposing my client,
19 |[Mr. Mast, my client by Mr. Dulberg's own allegation

20 |taken as true, is not the concealor, 0-R, 1in such a

21 |scenario. For fraudulent concealment or any sort of

22 |equitable tolling argument to have any sort of validity,
23 |the concealor must be the party against whom the

24 |doctrine is asserted and that's just not the case here.
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And in any event, these arguments were made long ago,
and therefore, there was no concealment sufficient to
toll any statute of limitations or repose.

And I would note, as to res judicata, I would
echo your Honor's question to Mr. Dulberg that it --
that doctrine applies to not only claims actually
adjudicated, but that which could have been adjudicated
in prior litigation. Certainly for the reasons I've

stated before, these claims of Mr. Dulberg either were
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or could have been adjudicated in prior 1itigation.

11 And finally the -- as to the -- the point of
12 |my client's conduct while they were a defendant in

13 |another case against -- Mr. Dulberg brought against

14 |them, the absolute litigation privilege would immunize
15 |them for Tliability for their conduct in Titigation. I
16 |would just note that.

17 THE COURT: Al11 right. Thank you.

18 A1l right. Let's move on to Attorney Flynn's
19 |[motion to dismiss. If I can get defense counsel's

20 |appearance on that.

21 MR. FLYNN: Thank you, your Honor. George Flynn on
22 |behalf of myself.
23 THE COURT: ATl right. And Mr. Dulberg, is

24 |obviously present.
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Mr. Flynn, I've read your motion. Is there

anything you want to add to your written submission?

MR. FLYNN: Judge, I appreciate that you've read
the submissions. I have very little to add. With
respect to the statute of limitations, the case --
underlying case was dismissed pursuant to the motion
that I brought and argued after I -- after I took
Mr. Dulberg's deposition. It was dismissed on
February 1, 2023. He didn't file his Tawsuit until
December 4 of 2025. 1It's barred by the statute of
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11 | limitations.

12 The sole count against me is for conspiracy,
13 |and as Mr. Merlo has argued, the facts and details of
14 |the conspiracy are not pled. There are no factual

15 |allegations as to what conspiracy I was involved in,

16 |what agreements I made, who I spoke to, et cetera, et
17 |cetera. So the conspiracy count fails to state a claim,
18 |[but more importantly it's barred by the absolute

19 |[Titigation privilege. I was an attorney in litigation
20 |defending my clients, and -- and am immunized pursuant
21 |[to the absolute litigation privilege. And

22 |alternatively, immunized by qualified immunity.

23 Mr. Dulberg has not addressed any of the cases

24 |that we've cited and I'11 rest on the briefs and request
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that the case against me be dismissed with prejudice.
And to the extent that any parties may remain, I would
ask for 304(a) language making the order final and
appealable.

THE COURT: AIl11 right. Thank you. Mr. Dulberg?

MR. DULBERG: Yes. Mr. Flynn's litigation
positions and filings are evidence of how a distorted
record was used. While the alleged wrongful conduct

concerns a broader concealment, suppression, document
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irregularity, and coordinated use of a distorted record
11 |to obtain dismissal and conceal the underlying facts.

12 |Again, Exhibit EU, Mast.wav.

13 THE COURT: Okay. Mr. Dulberg, what -- again,

14 |Mr. Flynn represented Mr. Popovich and Mr. Mast. He

15 |successfully obtained a dismissal of that -- of that

16 |case based on the statute of Timitations. What fact did
17 |he misrepresent to the Court, specifically Judge Berg,
18 |[that led him to dismiss this case where Judge Berg found
19 |[that the trigger for the statute of Timitations was the
20 |$5,000 settlement, which is not disputed by anyone?

21 MR. DULBERG: Judge Berg relied on Hans Mast

22 |transcript of the deposition. He relied on it

23 |implicitly. He referred to it. We now have the on and

24 |off subpoenaed file called Mast.wav --
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1 THE COURT: Okay. You've told me that four times,
2 |sir, and we're now at the half-hour point. I get that.
3 |Judge Berg, he -- I'l1l quote from his -- what he said

4 |is --

5 MR. DULBERG: Your Honor, this is not only proof

6 |that they were faking technical difficulties, it is also
7 |proof that Mast was accessing e-mails during the

8 |deposition --

9 THE COURT: Okay. Mr. Dulberg, let's assume for
10 |purposes of argument that's all true. That's not going

11 |to change the fact that Judge Berg dismissed the case
12 |because of the statute of limitations based on the

13 |$5,000 settlement and the timing of that settlement.
14 MR. DULBERG: ATl --

15 THE COURT: Mr. Mast, whatever he said in his
16 |deposition isn't going to change those uncontested

17 |facts. You might disagree with Judge Berg saying that

18 |the --
19 MR. DULBERG: Your Honor, did I file --
20 THE COURT: -- triggering event for the injury is

21 five -- was the $5,000 settlement, but that's what he
22 |ruled. It's right here in the record.

23 MR. DULBERG: Yes, I know what Judge Berg ruled.
24 THE COURT: Okay.
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MR. DULBERG: And you (audio distortion) miss the
continued concealment and -- and running the appeal into
the ditch by the co- -- their co-defendant,

Mr. Talarico.

THE COURT: Okay. Why are we talking about
Mr. Talarico when this 1is about Mr. Flynn?

MR. DULBERG: Because this continued con- --

A VOICE: Talarico is concealing --

MR. DULBERG: This is -- when we're talking about
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conspirators, you can't isolate one from the other.

11 |They're conspiring together.

12 THE COURT: Conspiring to do what, though? I mean,
13 |again, the case --

14 MR. DULBERG: Your Honor, if you want the --

15 THE COURT: Let me finish my thought. Mr. Flynn

16 |was hired to represent Mr. Popovich and Mr. Mast. He
17 |did what any competent attorney would do. He defended
18 |them. He brought a motion for summary judgment based on
19 |the statute of Timitations based on the fact that your
20 |argument was that the $5,000 settlement was your injury,

21 |and that was the triggering event, and Judge Berg agreed

22 |and the case was dismissed. There's -- where is the
23 |fraud upon the court for that?
24 MR. DULBERG: (Audio distortion) that is not part
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of the complaint is that Mr. Popovich had 1ied in his
affidavits to the Court in his divorce proceedings. He
lied about his possible contingency fees from his
personal injury cases. Okay. And everything
thereafter, including 12 LA 178, 13 LA 377, is -- and he
was found guilty of this by the Appellate Court. Okay.

THE COURT: I have no idea what that has to do with
anything in this case.

MR. DULBERG: That case affected many other cases,
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not just mine. I just happen to be the one bringing it

11 forward.

12 THE COURT: Okay. This all comes down to you
13 |didn't 1ike a $5,000 settlement, okay?
14 MR. DULBERG: No, I didn't 1ike the fact that he

15 |was dumping cases, particularly mine, to cover up his

16 |fraud happening in a divorce settlement or a divorce

17 |case.

18 THE COURT: Okay. A1l right. What else?
19 A VOICE: There's evidence of --

20 MR. DULBERG: There's evidence of continued

21 |concealment to this day.

22 THE COURT: By Attorney Flynn?

23 MR. DULBERG: Absolutely. He maintains that

24 |Exhibit 12 is real, even though he knows it's not. The
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1 |court reporter says on the record -- or in the Mast.wav
2 |file that she received a bunch of blank pages.

3 A VOICE: Faked technical --

4 THE COURT: Where in his motion to dismiss does

5 |Mr. Flynn even rely on this Exhibit 12 you keep talking
6 |about?

7 MR. DULBERG: He used it in his motion to dismiss
8 |17 LA 377.

9 THE COURT: Okay. I'm talking about this case.
10 [I'm talking about -- I want to hear from --
11 MR. DULBERG: This is about --
12 THE COURT: Mr. Flynn has brought 137 -- Supreme

13 |Court Rule 137 sanctions request against you. So you

14 |tell me what evidence you have that somehow he is

15 |involved in this continuing concealment or conspiracy.
16 |He's simply pointing out that the statute of Tlimitations
17 |has run on any claim against him.

18 MR. DULBERG: Let's ask Mr. Flynn if he's

19 |continuing to deny the technical difficulties during

20 |the -- the faked technical difficulties during the Mast
21 |deposition.

22 THE COURT: You keep talking about that and I don't
23 |know how that is going to the change the simple fact

24 |that the statute of Timitations ran. 1Is there some
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dispute that there wasn't a $5,000 settlement? Is there
some dispute about that? Yes or no?

MR. DULBERG: How that settlement came about is in
dispute. It always was --

THE COURT: I didn't ask you that. I asked you is
there some dispute that the settlement was $5,0007?

MR. DULBERG: The dispute was obtained through
fraud, your Honor.

THE COURT: Okay. You're not going to answer my
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question. So you got two minutes. What else do you
11 |want to add?

12 MR. DULBERG: I allege that Flynn's 1itigation
13 |positions and filings are evidence of how a distorted
14 |record was used. While the alleged wrongful conducts
15 |concern a broader concealment, suppression,

16 |documentation irregularity, and coordinated use of that

17 |decept- -- distorted record to obtain dismissal.
18 A VOICE: And that's proof.
19 MR. DULBERG: He also concealed the underlying

20 |facts in doing so.

21 Now, if I need to make that more clear in my
22 |complaint, I am more than willing to amend.

23 THE COURT: Anything else?

24 MR. DULBERG: I rest on my complaint and my -- my
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response.
THE COURT: A1l right. Mr. Flynn, any reply?
MR. FLYNN: Judge, no amendment can ever cure this
woefully insufficient and sanctionable complaint.

I would just ask that the Court require the
gentleman with Mr. Dulberg to identify himself for the
record. He's been speaking and feeding arguments to
Mr. Dulberg. I don't believe the gentleman is an
attorney.

THE COURT: Okay.
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11 MR. FLYNN: And arguably 1is engaging in the

12 |unauthorized practice of Taw.

13 THE COURT: Mr. Dulberg, who is that with you on
14 |camera?

15 MR. DULBERG: (Audio distortion) is my brother,

16 |sibling, Thomas Kost. And I am disabled and he does

17 |hand me documents and he does whisper in my -- he is my
18 |assistant.

19 THE COURT: Okay. Well, let's just get through

20 |this. Just try and 1limit -- this is your case, sir, and
21 |I certainly seen nothing on the record that suggests you
22 |can't handle your case on your own, but Tet's please

23 |1limit the advice you get from a non-attorney, okay?

24 All right. Let's move on to the motion filed
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by Mr. Gooch and Ms. Sershon. If I can get appearances
for the record on that?

MR. GOOCH: Good morning, your Honor. Tom Gooch
appearing pro se.

MS. SERSHON: And good morning, your Honor. Sabina
Sershon appearing pro se.

MR. GOOCH: Judge, I'11 argue initially.

THE COURT: A1l right. Go ahead.

MR. GOOCH: At the outset, I would join Mr. Flynn's
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objection to the unauthorized practice of law by
11 |Mr. Dulberg's brother. What he's doing is coaching him.
12 |You know that. I know that. We all know that.

13 THE COURT: Al11 right. Well, let's get through
14 |this. Go ahead.
15 MR. GOOCH: Judge, I know you've read my brief and

16 |[I'm not going to make you suffer through it again.

17 |Briefly, as to the 615 portion of it, there is no

18 |question that that complaint is replete with conclusions
19 |of Taw, not ultimate material facts. It combines

20 |different causes of action.

21 And I recognize that normally when 615 motions
22 |are granted, leave to amend is granted. However, in

23 |this case, our 619 arguments should prevent that

24 |because there -- the things that he can't plead around
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are the dates. I mean, this complaint was filed on
December 4, 2025. Almost seven years prior to that, our
services were terminated by Mr. Dulberg when we filed
our motion to withdraw, and that was back in October of
2023 -- strike that -- October 2018, you granted us
motion to -- our motions to withdraw. He thereafter
hired new counsel immediately, and there's no -- there
can be no doubt that if there was some malpractice, he
would've learned it at that date, which gives rise to
the successor counsel rule and the reasons behind it.
But even if you don't buy that argument,
Judge, he in -- November 8th of 2023 filed an ARDC
complaint, which he foolishly attached as an exhibit and
you can consider because it is attached as part of the
complaint and controls the complaint. The allegations
are virtually the same. So how could you possibly say
that we hid any facts from Mr. Dulberg, we didn't Tet
Mr. Dulberg know the circumstances? Mr. Dulberg did not
realize that he had already made the allegations that he
makes in this complaint. He did it all on November 8,
2023, yet he did not file suit until almost a month and
a half Tater, and it's -- you know, being almost within
the statute, as you have previously pointed out to me

more than once, is not good enough. The statute is the
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statute.

The same applies to the statute of repose.
It's a six-year statute of repose. But the statute of
repose, remember, runs from the date of the negligent
act, you know, and that's even more time barred.

We set forth an argument to successor counsel
rule and we set forth the cases that control it, and
there are very good reasons for that as well. And on

both of these bases, both the statute of Tlimitations and
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repose, as well as the successor counsel rule, you

11 |should dismiss the counts against us with prejudice and
12 |not grant any type of leave to amend because you can't
13 |amend over the dates that are well known and well

14 |admitted.

15 Thank you, your Honor.

16 THE COURT: A1l right. Thank you.

17 Mr. Dulberg?

18 MR. DULBERG: Does Ms. Sershon want to say anything

19 |or 1is she being --

20 THE COURT: Well, I'11 make sure the record is

21 |clear. Ms. Sershon, did you want to add anything? I --
22 |I -- based on what Mr. Gooch said, I thought he was

23 |arguing for both of you, but if you want to add

24 |something on your own, you're certainly welcome to.
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MS. SERSHON: That's correct, your Honor. He was

arguing on behalf of both of us.
I just wanted to point out two things. The

ARDC complaint was filed in November 2023, and the
complaint was not filed until two years and one month
after. And the statute of repose and the statute of
lTimitations, as the prior defendants also argued, it
applies to any service, professional service. Our last

date of representation was October 15, 2020 -- or 2018,
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and six years has gone and past. The complaint was

11 filed, I believe, seven years after, and any amendments

12 |would not -- would not cure.
13 THE COURT: Al11 right. Thank you. Mr. Dulberg?
14 MR. DULBERG: Yes. I am alleging that Gooch and

15 |Sershon created the (audio distortion) foundation in

16 |17 LA 377 by failing to plead or preserve material --

17 THE COURT: Okay. Hold on. I'm --

18 MR. DULBERG: -- and the case facts --

19 THE COURT: -- going to interrupt you, because

20 |(we're not -- we're not getting to what the merits of

21 |what a claim you might have. He's argued -- well, three

22 |arguments, but I'11 focus on two. One is the statute of
23 |limitations based on the fact that you made a complaint

24 |to the ARDC with very similar allegations on
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November 8th of 2023.

MR. DULBERG: I --

THE COURT: Certainly by that point you were aware
of the injuries that Mr. Gooch and Ms. Sershon allegedly
caused you.

MR. DULBERG: Not fully aware.

THE COURT: Which meant you had to file a Tawsuit
within two years, and you didn't.

MR. DULBERG: No, (audio distortion) fully aware,
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your Honor. An ARDC complaint is not a civil complaint
11 |for damages. It does not --

12 THE COURT: I'm not suggesting it is, sir. What
13 |the statute is and you -- what you've done here is

14 |you've continued to ignore the case law that's very

15 |clear, which is the statute of Timitations runs when the
16 |plaintiff knows of his injury. You knew of your injury
17 |certainly no later -- probably well before this, but you
18 |knew of it undoubtedly by November 8th of 2023 when you
19 |sent out a long complaint to the ARDC. It doesn't

20 |matter that -- no one's suggesting that's a civil

21 complaint. What it means is, that started the time for
22 |you to file a lTawsuit against Mr. Gooch. You had two

23 |years from that date.

24 MR. DULBERG: The time to start a lawsuit for Tlegal
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malpractice is after the case has rested.

THE COURT: Okay. Whatever. I'm not going to
argue the Taw with you. You clearly -- you clearly
don't know the Taw, so it's kind of pointless, but --

MR. DULBERG: I believe the Supreme (audio
distortion) quite clear on that.

THE COURT: Okay.

MR. DULBERG: Second, alleging that Tater counsel
inherited, continued, and failed to correct or conceal
the damage mechanism started by Gooch and Sershon. That
makes successor counsel a factual causation issue, not
an automatic bar.

THE COURT: Okay. What about the statute of
repose? Any dispute that Mr. Gooch left the case --
left the -- was no Tonger representing you --

MR. DULBERG: Continuous concealment on the --

THE COURT: Okay. Sir, let me just ask you a
question. Okay. Is there any dispute that Mr. Gooch
withdrew from representing you as of October 15th of
20187

MR. DULBERG: That's fact.

THE COURT: Okay. And you filed a Tawsuit more
than six years after that; is that correct? This

Tawsuit.
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MR. DULBERG: The concealment --

2 THE COURT: I just asked you a question. It's a

3 |yes or no.

4 MR. DULBERG: That --

5 THE COURT: Did you file your lawsuit more than six
6 |years after that?

7 MR. DULBERG: Due to the continued concealment,

8 |yes.

9 THE COURT: Okay. ATl right. What else do you

10 |(want to say?

11 MR. DULBERG: I have to go back and Tisten to what

12 |Gooch said again.

13 I -- real quick, I'l1T just go over the points.
14 |I am alleging that the later counsel inherited,

15 |continued, and failed to correct or concealed the same
16 |damage mechanisms that Gooch had put in place, Gooch and
17 |Sershon, and that makes successor counsel a factual

18 |causation issue, not an automatic bar, not by -- by

19 |anything there.

20 The other -- the other part is successor

21 |counsel does not automatically break causation where the
22 |complaint alleges continuing concealment, an incomplete
23 |record, and Tater counsel who did not cure, but

24 |allegedly continued or failed to correct the same
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1 |problems.

2 THE COURT: Okay. Thank you. Anything else?

3 MR. DULBERG: I ask that I be able to amend the

4 |complaint to -- to address any issues with either the
5 |statute of repose, the statute of Timitations, or any
6 |other issue that the Court finds at issue with the

7 |complaint.

8 THE COURT: A1l right. Mr. Gooch, Ms. Sershon,

9 |anything you want to add to your argument?
10 MR. GOOCH: Not really, your Honor, other than to

11 |say partial concealment was never raised as an 1issue,

12 |and even if it were, the dates prevent it. The Court

13 |does not 1ive in a -- exist in a vacuum and the Court

14 |can review that ARDC complaint and surmise that it was
15 |not written an hour or so before it was filed. There is
16 |a great deal of time Mr. Dulberg worked on that and

17 |there's no question that he knew about it long before he
18 |filed the ARDC complaint. But the fact that he filed it
19 |1is compelling and conclusive. It's beyond the statute
20 |of Timitations. It's beyond the statute of repose.

21 |There's no reason not to dismiss this complaint and no
22 |reason not to dismiss it with prejudice.

23 Thank you, your Honor.

24 THE COURT: Al11 right. Thank you. Let's move
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on --
MS. SERSHON: Your Honor, if I just may add --
THE COURT: Oh, I'm sorry. Ms. Sershon.
MS. SERSHON: I'm sorry.
THE COURT: Go ahead.
MS. SERSHON: No, I agree. I echo with what
Mr. Gooch says. There is no amendment that can cure
this. This idea of this continuing concealment,

Mr. Dulberg mentions in his response what he could
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potentially amend the complaint with what concealment,
11 |and it all has to do with the underlying action. It has
12 |nothing to do with any concealment against any attorney
13 |in this action. So even if he were allowed to amend,

14 |those allegations would not change the statute of

15 |Timitations, nor the statute of repose.

16 THE COURT: A1l right.
17 MS. SERSHON: Thank you.
18 THE COURT: Thank you. A1l right. Let's move on

19 |to the Clinton defendants. If I can get appearance by
20 |counsel for defendants in that.

21 MS. EVANS: Good morning, your Honor. Camille

22 |Evans on behalf of the Clinton defendants.

23 THE COURT: Okay. And just so the record is clear,
24 | those would be Edward Clinton, Julia Williams, and the
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Clinton Law Firm; is that correct?

MS. EVANS: That's correct.

THE COURT: Okay. I have read your motion to
dismiss, but is there anything you wanted to add
verbally to your written submissions?

MS. EVANS: Yes, Judge. So I know the statute of
Timitations issue has been pretty common, to say the
Teast, with all of the briefs here, but it is the most
critical argument that all defendants have because the
problem here is that plaintiff is conflating the statute
of Timitations with the six-year statute of repose. The
six-year repose period is a ceiling. So it does not
extend the Tlimitations period, nor does it serve as a
substitute for a timely filing within the two-year
window.

What's most critical, though, is that
plaintiff's own allegations defeat his argument. So all
through the -- I think it's 288 paragraph complaint that
plaintiff filed, it alleges that he repeatedly
confronted the Clinton defendants about their purported
errors during the representation, including disputes
over the limitations, the accrual theory, the Spangler
evidence from that Tilschner versus Spangler case,

documentation production issues, and all of that was
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through the representation, which was 2018 and 2020
July. So that establishes that he knew -- definitely
knew of any alleged injury no later than when the
Clinton defendants resigned, which was in July of 2020.
So the complaint, which he does -- there was a
clerical error in our -- 1in our argument that said his
complaint was filed on December 8 as opposed to
December 4. The four days doesn't matter because it's

untimely regardless under the two-year Timitations
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period. So the complaint being filed on the 4th still
11 |is untimely because the Clinton defendants resigned in
12 |July of 2020.

13 Then, even if this Court were to accept the
14 |most generous proposed accrual date, which is

15 |February 1st of 2023, the December 2025 filing date is
16 |[still approximately ten years [sic] beyond the two-year
17 |deadline. But also the fact that the fraud on the

18 |[concealment position, that argument inevitability fails
19 |as well. I mean, it's pretty clear that I11inois courts
20 |bhave declined to apply the 13-215 section to toll the
21 |statute of limitations where he -- where a claimant

22 |discovers the fraudulent concealment or should have

23 |discovered it through ordinary diligence and a

24 |reasonable time remains within the timeframe. But
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however, his own allegations refute this because he
specifically alleges all the things that he identified
and in that -- 1in the Clinton defendants'
representation. So he cannot simultaneously say that he
confronted his attorneys about their errors and then say
that those same errors were concealed from him. So
obviously on that front, the five-year Timitations
period would be inapplicable.

But I want to go back to something that
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Mr. Dulberg said earlier about you -- the successor

11 |counsel argument not being an automatic bar. It is an
12 |automatic bar because if we want to quote the second

13 |restatement, it says that because the duty and the

14 |entire responsibility for the situation has been shifted
15 |to a third person, the original actor is relieved of

16 |l1iability. So the Clinton defendants were succeeded by
17 |Mr. Talarico. So in any event, there will be no

18 |1iability back on the Clinton defendants because of

19 |successor counsel argument, which is an automatic bar.
20 So aside from this being completely time

21 barred, we still have the successor counsel argument

22 |that is an automatic bar, and that's just the 619

23 |portion. But -- yeah, I will -- I'11 rest on that for

24 | now.
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THE COURT: A11 right. Thank you. Mr. Dulberg,
response?

Mr. Dulberg, you're muted.

MR. DULBERG: My complaint alleges that they
preserved and carried forward an incomplete or incorrect
limitations and accrual framing; failed to use material
evidence from 12 LA 178 and BK-1483578; failed to use or
disclose the McGuire, Gagnon evidence; the October 22,

2013 settlement offer evidence; the Tilschner,
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bankruptcy, and ADR issues; and the document suppression
11 |evidence. The --

12 THE COURT: So when -- when did you become aware of
13 |all those errors made by the Clinton defendants?

14 MR. DULBERG: That left the Court and the successor
15 |counsel with a distorted record.

16 THE COURT: Okay. But I'd Tike an answer to my

17 |question. When did you become aware of all those errors

18 |made by the Clinton Law Firm?

19 MR. DULBERG: In increments.

20 THE COURT: I'm sorry?

21 MR. DULBERG: In variable increments. And I've

22 |continued to try -- this goes to all defendants here. I

23 |continued to try to correct those errors all the way

24 | through my Supreme Court filing.
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THE COURT: You still haven't answered my question,
but that's okay. Go ahead.

MR. DULBERG: Okay. I am also alleging that the
viability and limitations analysis in 17 LA 377 depended
on the facts that were omitted, concealed, or
mischaracterized. You know, successor counsel does --
again, does not automatically break causation where the
complaint alleges continuing concealment, which is
ongoing to this day. An incomplete record --

THE COURT: Mr. Dulberg, why didn't you file suit
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11 |against the Clintons until 2025 when you were aware of
12 |all these errors well before that?

13 MR. DULBERG: I had -- I continued to -- I

14 |continued to try to correct the errors all the way

15 |through the Supreme Court brief that we filed and was

16 |rejected, and Mr. Talarico was -- that's a -- that's a
17 |whole other animal. He left me -- he claimed -- he took
18 |my money. He took the deposit --

19 THE COURT: Well, you'll get a chance to talk about
20 |him in a Tittle bit, but we're talking about the Clinton
21 |defendants.

22 MR. DULBERG: Well, they're co-conspirators, and
23 |you know, to have a conspiracy, you can't just say one

24 |person did this and you can't consider --
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THE COURT: We're not talking about a conspiracy.
We're talking about the statute of limitations. You've
listed all kinds of errors that the Clinton Law Firm
made. And they got out of the case in 2020. I don't
know if you fired them or what the circumstances were,
but it seems 1like you were aware of all these errors
they were making at the time, but you didn't file a
lTawsuit until 2025, and I'm just trying to figure out
why'.
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MR. DULBERG: It is many of those errors with

11 |Mr. Talarico, and he continued the concealment.

12 THE COURT: Okay. Al1l right. Anything else?

13 MR. DULBERG: That's it, your Honor.

14 THE COURT: A11 right. Any reply?

15 MS. EVANS: I mean, other than the fact that your
16 |Honor -- even still if this complaint were not woefully
17 |time barred, all -- from a 615 standpoint, there are no

18 |well -- no well pled facts to establish but for

19 |causation for legal malpractice. All of the allegations
20 |are extremely conclusory. There are still no well pled

21 |facts to plead a claim for fraud. There are still no

22 |well pled facts to plead a claim for still a conspiracy.
23 And then just on a 2-603 standard, I mean,

24 | 226 paragraphs, 88-page complaint, plain and concise
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is -- under -- under the statute 1is just -- it didn't
happen here. So aside from everything else, I mean,
this complaint is severely improperly pled. But -- but
we will stand on the fact that the complaint in and of
itself is completely time barred, and the successor
counsel argument, so.

THE COURT: A11 right. Thank you. Let's move on
to the Talarico defendants. If I can get appearance for
them, please.

MR. WUNDER: Sure, Judge. Chris Wunder for the
Talarico defendants.

THE COURT: Okay. I have read briefs related to
your motion, but I'11 take argument.

MR. WUNDER: Sure, Judge. I'm not going to take
long. I know we've been going for an hour already.
Clearly, the case is dismissible on 603 and 615 grounds,
but still the same arguments regarding the statute of
limitations also apply to the Talarico defendants. This
case was filed more than two years after the two cases
were adjudicated. The plaintiff has not addressed the
case law, you know, providing that the accrual date was
the date of entry of judgment, and there's not much he
can do about that. He can't change the dates, as I

believe Mr. Gooch said.
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1 So for the same reasons that the other

2 |defendants are seeking dismissal, Mr. Talarico is also
3 |seeking dismissal with prejudice. Thank you, Judge.

4 THE COURT: Thank you. Mr. Dulberg?

5 MR. DULBERG: Yes, your Honor. The complaint

6 |alleges the Talarico conduct is within the two years of
7 | the December 4, 2025 filing. Those allegations include
8 |the December 4, 2023 appellate dismissal, the

9 |January 2024 Supreme Court petition instructions, and
10 |resignation events; the May 2024 ARDC related conduct;
11 | the August 2025 filings were statements in -- in a
12 |parallel case, 22 L 0109- --
13 THE COURT: ATl right. Mr. Dulberg, but the
14 |statute of Tlimitations begins to run when -- when the

15 |plaintiff is aware of their injury. Why wouldn't that
16 |date have been at the latest the date that Judge Berg

17 |dismissed the 17 LA case?

18 MR. DULBERG: He 1lied about the Appellate Court.
19 |He Tisted me as pro se and he took my money to represent
20 |[me, and then ran the case into a ditch by not filing the
21 |brief.

22 THE COURT: You're talking about in the -- so the
23 |appeal of the summary judgment motion --

24 MR. DULBERG: Yes.
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THE COURT: Okay. And did Mr. Talarico represent
you in that appeal?

MR. DULBERG: He took my money for the appeal. He
took the --

THE COURT: Did he file an appearance in that -- in
that appeal?

MR. DULBERG: He filed the paperwork. He filed the
paperwork, and he filed it pro se in my name.

THE COURT: Okay. I --

A VOICE: And never told you.
11 MR. DULBERG: And never told me.

o ©O© 00 N o O b~ DN

12 THE COURT: I'm just trying to get an answer, and
13 |[I'11 ask counsel, but --

14 MR. DULBERG: I found out from the court clerk --
15 |the Appellate Court Clerk on the day that the appeal was
16 |denied.

17 THE COURT: Did Mr. Talarico file any -- any

18 |appearance or brief or any document with the Appellate

19 |Court related to an appeal --

20 MR. DULBERG: (Audio distortion) it's with the
21 |Appellate Court. In his name. He did it.

22 THE COURT: Okay. ATl right. Anything else?
23 MR. DULBERG: That's 1it, your Honor.

24 THE COURT: ATT1 right.
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MR. DULBERG: I ask --

THE COURT: So Mr. Wunder, what -- I guess my
question to you is, on the -- did your client file an
appearance or any documents with the Appellate Court 1in
the appeal of the --

MR. DULBERG: He filed a --

THE COURT: -- 17 LA -- I'm not asking you. I'm
asking Mr. Wunder.

In the 17 LA 377, did he file --

MR. WUNDER: And Judge, I don't --

THE COURT: -- anything with the Appellate Court?

MR. WUNDER: I don't have the answer to that
question for your right now. I apologize. I would just
point out that if his theory 1is malpractice relating to
an appeal, he would still have to establish that the
case would've been reversed, Judge, and there's nothing
that has been provided in this complaint to establish --

THE COURT: Okay. That would be a 2-615 issue.

MR. WUNDER: That's correct, Judge.

THE COURT: That's why I think it's significant --
if your client did in any way represent Mr. Dulberg in
the appeal, then the triggering event date for the
statute of Timitations may be a date after the dismissal

by Judge Berg. It could -- if it's -- if the alleged
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malpractice is related to the conduct during the appeal,
then that would be a different issue. And I guess
that's -- that may be an issue of fact here since I'm
not really getting a specific answer as to whether
Mr. Talarico did, in fact, file any paperwork with the
Appellate Court in that case or not.

MR. FLYNN: Judge, and having been part of the
appeal, I can't stand silent here when the question is

on the table. Mr. Talarico did file an appearance and

o © 0o N oo o~ w DN

multiple motions for an extension. I Tater moved to
11 |dismiss the appeal because the brief on appeal was

12 |untimely.

13 THE COURT: Okay. Well, and I appreciate you

14 |advising me of that, Mr. Flynn.

15 Okay. Mr. Wunder, any other argument 1in

16 |reply?

17 MR. WUNDER: No, Judge.

18 THE COURT: Okay. I'm going to take these matters

19 |under advisement and issue a written decision. I'd Tike
20 |to go out -- I was going to kick it out about 21 days or
21 |so. Give me time to do that because we've got five

22 |different motions I've got to address here. So I'm

23 |looking at a status of decision date of August 21, if

24 |that works.
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1 MR. FLYNN: Is that 10 o'clock, Judge?

2 MR. GOOCH: That works for me, your Honor.

3 THE COURT: I'm sorry?

4 MR. FLYNN: 10 o'clock, again?

5 THE COURT: It will be at 9 o'clock. It's just

6 |a --

7 MR. FLYNN: 9 o'clock.

8 THE COURT: -- status. People can appear by Zoom.
9 |Does anyone have a problem with that date?

10 MR. FLYNN: No.

11 MR. WUNDER: No, Judge.

12 MS. SERSHON: No, your Honor.

13 MR. MERLO: No, your Honor.

14 MS. EVANS: I'm sorry. You said August 21?

15 THE COURT: Yes.

16 MS. EVANS: Okay. Thank you. No problem with

17 |that.

18 THE COURT: Okay. So what I anticipate doing, hope
19 |to do is have a written decision to you folks before
20 |that. If for some reason I'm going to -- if I need more
21 time, I will -- we'll continue it with a new date. But
22 |I've got -- keep a date to keep me on track and for the
23 |clerk's office.
24 A1l right. I'll need an order for today. So
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who would Tike to do that?
MR. MERLO: I can do it, your Honor.

THE COURT: Okay. I appreciate that. A1l right.

Just circulate it and then submit it electronically.
All right. Thank you, everyone, for your time and

attention to this matter. Appreciate it.

MR. GOOCH: Chris, I don't need to see the order.

You can just send it in without me looking at it.

MR. MERLO: Got it.

THE COURT: A1l right. Appreciate the efforts put

into all the briefs, including that done by the
plaintiff here. All right. I'11 await that order.
Thank you.
MR. MERLO: A1l11 right. Thank you, Judge.
MS. SERSHON: Thank you, your Honor.
MS. EVANS: Thank you, your Honor.
MR. WUNDER: Have a good one.
MS. EVANS: Have a great day.
(Which were all the proceedings
had in the above-entitled cause

this date.)
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1 IN THE TWENTY-SECOND JUDICIAL CIRCUIT

) McHENRY COUNTY, ILLINOIS

3 I, CRISTIN M. KELLY, an Official Court

4 |Reporter for the Twenty-Second Judicial Circuit of

5 |ITlinois, do hereby certify that the foregoing Report of
6 |Proceedings was electronically recorded and is a true,
7 |correct, and complete transcript so taken at the time
8 |and place hereinabove set forth to the best of my

9 |ability based on the quality of the electronic
10 |recording.
11
12

13 Oz 1) Kol
Cristin M. Kelly Q
14 Official Court Reporter

24 |Dated this 4th day of August, 2026
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IN THE CIRCUIT COURT OF THE 22™ JUDICIAL CIRCUIT

MCHENRY COUNTY, ILLINOIS , .

AUG -7 2026

RATHESRE M, FEEFE
MeHENRY C7Y. CIR. CLK.

PAUL R. DULBERG, INDIVIDUALLY
AND THE PAUL R. DULBERG
REVOCABLE TRUST,

Plaintiffs,

V. Case No. 2025 LA 360

SERSHON, EDWARD X. CLINTON,
JULIA WILLIAMS, ALPHONSE
TALARICO, GEORGE FLYNN,
THOMAS J. POPOVICH, HANS MAST,
THE GOOCH FIRM, CLINTONLAW
FIRM, LLC., LAW OFFICE OF
ALPHONSE A. TALARICO,

)

)

)

)

)

)

;

THOMAS W. GOOCH, SABINA )
)

)

)

)

)

)

)

' )
Defendants. )

MEMORANDUM DECISION AND ORDER

This matter came to be heard for hearing on all of the Defendants’ individual motions to
dismiss. Plaintiff Paul R. Dulberg! (“Dulberg™) filed written responses to all of the motions to
dismiss and Defendants’ filed written replies in support. Oral argument on the motions was
conducted on July 29, 2026, The Court has considered the motions, briefs, oral argument, and
applicable case law and statutes, and is ready to rule.

BACKGROUND

On June 28, 2011, Dulberg was injured by a chainsaw while working. He sued his
employer, David Gagnen (“Gagnon™) and the owners of the property where the injury occurred,

Bill and Caroline McGuire (“McGuires™).

! Plaintiff Paul R. Dulberg, Revocable Trust was voluntarily dismissed on July 29, 2026.

1
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Dulberg was represented by Defendants Thomas J. Popovich (*Popovich™) and Hans
Mast (“Mast™) (“Popovich Defendants™) in that litigation (2012L.A-178). McGuires made a
$5000 settlemgnt offer which Dulberg accepted and the Court approved on January 22, 2014,

On March 12, 2015, the Popovich Defendants withdrew as counsel for Dulberg. Within a
week, attprney Brad Balke appeared for Dulberg and on November 6, 2015, attorney Randal
Baudin II replaced Balke as Dulberg’s attorney.

During the pending of 20121LA-178, Dulberg filed for Chapter 7 bankruptcy due to his
significant medical bills. In regard to the case against Gagnon, the parties agreed to binding
mediation with an upper cap of $300,000. A mediation award of $561,000 (before consideration
of the cap) was obtained and on December 12, 2016, 2012LA-178 was dismissed with prejudice
by agreement. The bankruptcy case was closed on June 20, 2017, with the $301,000 proceeds
from the mediation going into the bankruptcy estate.

Thereafter, Dulberg filed a legal malpractice case against Popovich and Mast on
November 28, 2017. The legal malpractice case (20171.A-337) was filed by Defendants Thomas
Gooch (“Gooch”) and Sabina Sershoﬁ (“Sershon™) (“Gooch Defendants™). The Gooch
Defendants withdrew their representation on October 8, 2018, and were replaced by the Clinton
Defendants {(Edward X. Clil;lton, Julia Williams, and Clinton Law Firm) on November 1, 2018.
The Clinton Defendants withdrew on July 27, 2020, and were replaced by the Talarico
Defendants (Alphonse Talarico and the Law Office of Alphonse A. Talarico) in October, 2020.

On February 1, 2023, Judge Joel Berg granted summary judgment in favor of the
Popovich Defendants in 20171.A-337 based on the statute of limitations. Specifically, Judge

Berg found that the $5,000 settlement, which Dulberg complained of in the legal malpractice

EXHIBIT ER-2
Page 2 of 17







case, triggered the running of th¢ two year statute of limitations, which ran before 2017LA-377
was filed.

In 2022, Dulberg filed a separate lawsuit in Cook County (20221.-10905) against a
number of defendants including attorney Baudin, Allstate {Gagnon’s insurer} and ADR Sjstems,
the chosen mediation provider in 20121.A-178. ADR was dismissed and its motion for [llinois.
Supreme Court Rule 137 sanctions against Dulberg was granted.

Dulberg appealed the entry of summary judgment in 2017LA-377. However, that appeal
was dismissed on December 4, 2023, for failure to file an opening brief.

In this lawsuit, Dulberg, a self-represented litigant, has sued the Popovich Defendants,
attorney George Flynn (who represented the Popovich Defendants in 2017L.A-377) the Gooch
Defendants, the Clinton Defendants, and the Talarico Defendants. Each Defendant, or group of
Defendgnts, has brought a separate motion to dismiss. The Court shall address each motion in
turn.

ANALYSIS

Popovich Defendants’ Motion to DDismiss

The Popovich Defendants® Motion to Dismiss is brought pursuant to 735 ILCS 5/2-619.1,
seeking dismissal pursuant to 2-619 and 2-615.

2-619 Arguments

In the 5/2-619 portion of the Motion to Dismiss, the Popovich Defendants raise the
following affirmative defenses: (1) statute of limitations; (2) statute of repose; (3) res judicata;
and (4) collateral and judiciat estoppel. The Court shall address each in turn (the Court is
combining res judicafa and collateral and judicial estoppel).

Statute of Limitations
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Dulberg titles his claims against the Popovich Defendants as “Civil Conspiracy to
Cémmit Fraud Against Dulberg and Fraud on the Court”. In that count (6), Dulberg alleges:

“[a]ll named defendants worked in parallel conduct toward one primary purpose
throughout legal malpractice case 17LA377: To deliberately collapse the claims of
Dulberg to protect and shield Dulberg’s previously retained attorneys in 12LA178 so the
defendants and potential defendants faced no liability for their actions in underlying
personal injury case 12LA178 and resulting bankruptcy case 14-83578”. (Complaint,
1221).

The only allegation specific to the Popovich Defendants in Count 6 is as follows:

“Opposing counsel Flynn and Defendants Popovich and Mast also worked for this same
common purpose as conspirators. Defense counsel and defendants do not have any right
to undermine the judicial machinery or participate in corruption to win their case. Flynn’s
actions throughout legal malpractice case 17LA377 were much more than zealous
defense on his clients. The defense counsel does not have any right to undermine the
adversarial process that makes court valid. As co-conspirators Flynn, Popovich and

Mast are jointly and severally liable for committing fraud against Dulberg and for
committing fraud on the court”. (Complaint §223)

According to Dulberg, all the Defendants and Judge Berg and Judge Thomas Meyer (who

presided over 2012LA178) conspired against him. The conspiratorial acts alleged are convoluted

but all involve conduct by the attorneys (and judges) in 20121.A178 and 2017LA-377, such as
making misrepresentations to the Court about the definition of “injury™ for the purpose of statute
of limitations (Dulberg intimates that the attorneys conspired to trick the judges as to the
meaning of “injury” and the judges conspired to be tricked), suppressing Gagnon’s alleged
admission of negligence in 20121.A178 by not answering a crossclaim, suppressing information
about the bankruptey case, and suppressing evidence in 20121LA178.

In his Complaint, Dulberg acknowledges that judges Berg and Meyer have judicial
immunity and cannot be sued, thus avoiding the need to answer the rhetorical question whether
one can conspire against oneself (per Dulberg the judges acted as co-conspirators working

toward the same purpose as the named defendants- committing a fraud upon the court).
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As to conspiratorial acts of the named Defendants, specifically the Popovich Defendants,
even if true Dulberg’s claims based on them are barred by the applicable statute of limitations.

735 ILCS 5/13-214.3(b), states:

“(b) An action for damages based on tort, contract, or otherwise (i) against an attorney
arising out of an act or omission in the performance of professional services or (ii)
against a non-attorney employee arising out of an act or omission in the course of his or
her employment by an attorney to assist the attomey in performing professional services
must be commenced within 2 years from the time the person bringing the action knew or
reasonably should have known of the injury for which damages are sought.”

That statute applies whether the claim against the attorney is “styled as malpractice or

fraud or conspiracy”. Schrock v. Ungaretti & Harris, Ltd., 2019 IL App (1%) 161698, 748

(emphasis added). It applies to all claims concerning legal services and is not limited to legal

malpractice. 800 South Wells Commercial, LL.C v. Horwood Marcus and Berk Chartered, 2013

b

IL App (1% 123606, 13-14.

Here, the alleged conspiratorial acts by the Popovich Defendants (in reality, nothing more
than defending themselves from Dulberg’s legal malpractice suit), even if true, arose out of and
were related to their legal representation of Dulberg. More significantly, assuming these
conspiratorial acts happened and resulted in the order of summary judgment against Dulberg in
2017LA-377, then the date of Dulberg’s injury, which triggered the two year statute of
limitations, was at latest the date of that judgment, February 1, 2023. That date is more than two
years before the filing date for this lawsuit, December 4, 2025. Thus, Dulberg’s claims against
the Popovich Defendants are barred by the statute of limitations and must be dismissed with

prejudice.

EXHIBIT ER-2
Page 5 of 17







Statute of Repose

735 ILCS 5/13-214.3 contains a statute of repose. Specifically, subparagraph (c)
provides, “[e]xcept as provided in subsectioﬂ (d), an action described in subsection (b) may not
be commenced in any event more than 6 years after the date on which the act or omission
occurred”. That language has been interpreted to provide. that the repose period begins to run

with the “last act of representation” upon which the claim is founded. Trogi v. Diabri & Vicari,

P.C., 362 I1l. App. 3d 93, 96 (1% Dist. 2005). Here, as a matter of law, the Popovich Defendanté’
last act of representation was the date when they were granted leave to withdraw, March 13,
2015. Thus, the statute of repose for Dulberg’s claims against the Popovich Defendants would
expire on March 13, 2021, well before this lawsuit wa; filed. Even if one used the date Dulberg
sued the Popovich Defendants for legal malpractice in 2017LA-377, November 28, 2017, the
statute of repose would have expired on November 28, 2023- again well before this suit was
filed. The statute of repose provides an additional basis for dismissal with prejudice as to the
Popovich Defendants.
Res Judicata

The doctrine of res judicata acts to bar claims if the following three requirements are met:
(1) there was a final judgment on the merits rendered by a court of competent jurisdiction; (2)
there is an identity of cause of action, and (3) there is an identity of parties or their privies. River

Park v. City of Highland Park, 184 Ill. 2d 290, 302 (1998)

Here, the first and third prongs are indisputable. Dulberg sued the Popovich Defendants
in 2017LA-377 and is suing them here. Furthermore, there was a final judgment in 201 7LA-377.
Dulberg contends the second prong, identity of cause of action, is unmet because this lawsuit is

“civil conspiracy”, whereas 2017LA-377 was a claim for legal malpractice. However, “separate

EXHIBIT ER-2
Page 6 of 17







claims will be considered the same cause of action for purposes of res judicata if they arise from
a single group of operative facts, regardless of whether they assert different theories of relief”.
River Park, p. 302. A review of Dulberg’s conspiracy claims against the Popovich Defendants

~ (and others), set out in Paragraph 225 of his Complaint show that the conspiratorial acts '
applicable to the Popovich Defendants arise out of their representation of Dulberg in
2012L.A178. Recasting claims of negiigénce as conspiratorial acts does not give Dulberg a
second bite at the apple. The only claim against the Popovich Defendants that coutld ever
a}guably arise from different facts would be the one alleging “coordinated actions in defining the
word ‘injﬁry’ in the discovery rule incorrectly throughout 17LA377” (Complaint, §225 (1)).
However, as a matter of law, defining “injury” for purposes of applicability of the statute of
limitations in conforrhity with Illinois law cannot bel a basis for a conspiracy claim. Thus, res

_ judicata applies and dismissal with prejudice as to the claims against the Popovich Defendants is
mandated. Likewise, Dulberg’s claims are barred by the conéept of collateral estoppel.

: 2-615 Arpument

The Court need not address the Popovich Defendants® 2-615 Motion to Dismiss as the
Court is granting the 2-619 portion of the Motion, which results in a dismissal with prejudice of
Dulberg’s claims against the Popovich Defendants.

Defendant George Flynn’s Motion to Dismiss

Attorney George Flynn is joined here apparently by virtue of successfully defending the
Popovich Defendants in Dulberg’s legal malpractice case against them.
In defending himseif, Attorney Flynn has filed a 2-619.1 motion to dismiss and seeks

Illinois Supreme Court Rule 137 sanctions.
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2-619 Argument

Here, Flynn argues that he is immunized from liability under the doctrine of Absolute
Litigation Privilege, or alternatively, qualified immunity.

The Absclute Litigation Privilege is the doctrine that an attorney is immunjzeci from any
liability to a non-client for communications made in connection with a pending or potential

judicial proceeding. Johnson v. Johnson & Bell Ltd., 2014 IL App. (1%) 142152, q25. The

privilege applies to an attorney’s communications before, during and after litigation, and

includes statements both in and out of court. Scarpelli v. McDermott Will & Emery LLP, 2018

IL App (1%) 170874, 920

Here, the sole allegation against Flynn with any specificity is that he misrepresented the
definition of “injury” for purposes of the statute of limitations to the Court. Putting aside the
incredulity of that claim addressed below, any statement Flynn made to the Court regarding the
definition of “injury” for statute of limitation purposes, whether verbally or in writing, would be
a communication related to litigation and as such would be protected by the Absolute Litigation
Privilege. Accordingly, Dulberg’s claims against Flynn are dismissed with prejudice.

2-615 Argument

The Court would not otherwise address 2-615 arguments given dismissal with prejudice
is warranted under 2-619. However, here the Court addresses Flynn’s 2-615 argument as it
serves as an additional basis for dismissal with prejudice.

Dulberg’s allegations against Flynn stem from Flynn’s successful representation of the
Popovich Defendants in Dulberg’s lawsuit against them. As referenced, Dulberg claims Flynn

misrepresented the definition of “injury” for purposes of calculating the statute of limitations to
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secure summary judgment. He did not. Flynn’s arguments regarding the triggering event for the
running of the statute of limitations were in conformity with Iilinois law as evidenced by the fact
that they were accepted by the Court through its entry of summary judgment, becoming the law
of the case through dismissal of Dulberg’s appeal of that order. Dulberg has not and cannot state
a claim against Flynn premised on Flynn’s successful representation of Dulberg’s litigation
opponents. A dismissal with prejudice pursuant to 2-615 is warranted when it is evident that
plaintiff cannot plead any set of facts that state a Qiab]e cause of action. Levine v. UL LLC, 2023
IL App (1*) 221845. Thus, 2-615 provides an additional basis for a dismissal of Dulberg’s
lawsuit against Flynn, with prejudice.

Rule 137 Sanctions

In addition to dismissal, Flynn also seeks sanctions against Dulberg pursuant to Illinois
Supreme Court Rule 137. That rule is in relevant part as follows:

“(a) Signature requirement/certification. Every pleading, motion and other document
of a party represented by an attorney shall be signed by at least one attorney of record in
his individual name, whose address shall be stated. A party who is not represented by an
attorney shall sign his pleading, motion, or other document and state his address. Except
when otherwise specifically provided by rule or statute, pleadings need not be verified or
accompanied by affidavit. The signature of an attorney or party constitutes a certificate
by him that he has read the pleading, motion or other document; that to the best of his
knowledge, information, and belief formed after reasonable inquiry it is well grounded in
fact and is warranted by existing law or a good-faith argument for the extension,
modification, or reversal of existing law, and that it is not interposed for any improper
purpose, such as to harass or to cause unnecessary delay or needless increase in the cost
of litigation. If a pleading, motion, or other document is not signed, it shall be stricken
unless it is signed promptly after the omission is called to the attention of the pleader or
movant. If a pleading, motion, or other document is signed in violation of this rule, the
court, upon motion or upon its own initiative, may impose upon the person who signed it,
a represented party, or both, an appropriate sanction, which may include an order to pay
to the other party or parties the amount of reasonable expenses incurred because of the
filing of the pleading, motion or other document, including a reasonable attorney fee.”

It is apparent that Dulberg’s complaint against Flynn is sanctionable under Rule 137.

Dulberg has sued everyone he perceives as having thwarted his litigation geals, no matter how .

EXHIBIT ER-2
Page 9 of 17








tangential their involvement. Dulberg has sued the attorneys in his personal injury case (the
Popovich Defendants, the Baudin Law Group in 221.-10905). He has sued the attorneys who
represented him in his malpractice case against the Popovich Defendants (the Gooch Defendants,
the Clinton Defendants, and the Talrico Defendants). He has sued the attorney who representedﬂ
the Popovich Defendants (Flynn). He has sued the court appointed trustee in the bankruptcy case
he filed (Joseph Olsen). He has sued the insurance carrier for Gagnon (Allstate); and -
implauéibly, sued ADR Systems for providing the forum for the mediation agreed to by his
attorneys and the bankruptcy trustee.

Not surprisingly, the judge assigned to 22L-10905 dismissed ADR and sanctioned
Dulberg pursuant to Rule 137 for suing ADR without a good faith basis to do so.

Thus, Dulberg cannot claim ignorance of the Rule 137 requirement that one must have a
good faith basis to sue. Despite being sanctioned for filing a frivolous claim against ADR,
Dulberg sued Flynn here for having the temerity to best him in court. No objective analysis
suggests a good faith basis to sue here. Flynn never should have been brought into this lawsuit
and has expended significant resources in defending this case. Furthermore, Dulberg’s frivolous
claims against Flynn are but one exémple of his cavalier attitude toward good faith pleading
requirements, as further evidenced by his baseless conspiracy claims against two judges. Rule
137 sanctions arc appropriate and are assessed against Dulberg in an amount to compensate
Flynn for his reasonable attorney fees and costs, to be determined thréugil filing of a petition by
Flynn.

Gooch Defendants’ Motion to Dismiss

The Gooch Defendants have brought 2 motion to dismiss pursuant to 2-619.1. They make

three distinct arguments for dismissal under the 2-619 portion of the Motion to Dismiss: 1)

10
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statute of limitations; 2) statute of repose; and 3) lack of proximate cause. The Court shall -
address each argument.

Statute of Limitations

Dulberg’s claims against the Gooch Defendants are entitled “Prima Facie Negligent
Conduct (Legal Malpractice), Fraud Against Dulberg and Fraud on the Court™.

As referenced, an action brought against one’s attbrney for claims related to the provision
of legal services, whether labeled legal malpractice, conspiracy, or fraud, must be filed within
two years of the time the person bringing the action knew or reasonably should have known of
the injury for which damages are sought. 735 ILCS 5/13-214.3

Here, Dulberg filed this Complaint on December 4, 2025. The legal malpractice case that
the Gooch Defendants filed on behalf of Dulberg was terminated through summary judgment for
defendants on February 1, 2023. That order put Dulberg on notice of an injury. Thus, Dulberg

| needed to file his Complaint against the Gooch Defendants no later than Febfuary 1, 2025; he did

* not, Furthermore, Dulberg filed an ARDC Complaint against the Gooch Defendants on
November 8, 2023. The allegations of misconduct by Dulberg against the Gooch Defendants
essentially rﬁirror those listed in this Complaint. The ARDC Complaint was filed more than two
years before Dulberg filed this Complaint. In his Response, Dulberg contends the filing of the
ARDC is irrelevant as the ﬁature of that proceeding is different. While the nature of an ARDC
complaint is different than a legal malpractice lawsui"[, the fact that Dulberg made allegations of
malpractice against the Gooch Defendants in his ARDC Complaint unequivocally establishes
that Dulberg knew of his potential malpractice case against the Gooch Defendants vwhen he filed
his ARDC complaint, triggering the two year statute of limitations, which ran out beforé he filed

this lawsuit.
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The statute of limitations bars Dulberg’s claims against the Gooch Defendants.

Statute of Repose .

As referenced, actions agairist an attorney by a client must be filed within six years after
the date on which the act or omission occurred. 735 ILCS 5/13-214.3(c). The last act of

representation triggers the running of the repose period. Trogi v. Diabri & Vicari, P.C., 362 11l

App. 3d 93, 96 (1% Dist. 2005). Here, it is undisputed the Gooch Defendants withdrew their
representation on October 15, 2018, the last act of representation, occurring more than six years
before Dulberg filed this lawsuit. The statute of repose bars Dulberg’s claims against the Gooch
Defendants.

Lack of Proximate Cause

The Gooch Defendants present a third argument supporting dismissal with prejudice: as a
matter of léw any acts or omission by the Gooch Defendants were not a proximate cause of
Dulberg’s injuries.

In support, the Gooch Defendants point to the fact that Dulberg still had a viable claim
when the Gooch Defendants withdrew and were replaced by the Clinton firm. In fact, the case |
continued for almost five years after the Gooch Defendants withdrew; and the Complaint was
amended after the Gooch Defendants’ departure.

Dulberg makes numerous complaints regarding the Gooch Defendants® handling of the
legal malpractice case, chiefly centered on the Gooch Defendant’s allegedly poorly drafted
Complaint (which Dulberg bizarrely contends Gooch did intentionally to assist the Popovich
Defendants from avoiding liability), their communications, and work on discovery.

However, even assuming arguendo the Gooch Defendants were negligent in all the ways

described by Dulberg, as a matter of law, such negligence was not a proximate cause of
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Dulberg’s injuries. The legal malpractiée case was terminated based on the statute of limitations,
which commenced on the date of the McGuire settlement, January 22, 2014. Thus, the statute
expired before Dulberg ever met the Gooch Defendants, which per his Complaint was December
16,2016 (Complaint, §61). Therefore, any actions by the Gooch Defendants during their
representation of Dulberg could ﬁot be a proximate cause of his injuries.

2-615 Arguments

In light of the Court finding three distinct bases for dismissal with prejudice pursuant to
2-619, the Court need not consider the Gooch Defendants’ 2-615 arguments.

Clinton Defendants’ Motion to Dismiss

The Clinton Defendants represented Dulberg after the Gooch Defendants withdrew in
20l1 7LLA-377. As with the Gooch Défendants, Dulberg. has sued the Clinton Defendants for
“Legal Malpractice, Fraud, and Frz;ud on the Court”. Like the other Defendants, the Clinton
Defendants have brought a motion to dismiss pursuant to 5/2-619.1.

2-619 Arguments

Statute of Limitations

The Clinton Defendants argue that Dulberg’s claims against them are time barred
pursuant to the two year statute of limitations set out in 735 ILCS 5/13-214.3(b). They are
correct. The scope of the 5/13-214.3(b), as explained above, is broad, including any “actions for
damages based on tort, contract, or otherwise against an attorney arising out of an act or
omission in the performance of professional services” (5/13-214.3(b)), with courts specifically
including claims for fraud in its scope. Schrock, Y48

Thus, Dulberg’s claims are governed by 5/13-214.3(b). Therefore, he had two years from

the date he “knew or reasonably should have known of the injury for which damages are sought”
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(5/13-214.3(b)) to file suit. Here, as explained, Dulberg knew of his injury no later than February
1, 2023, when an adverse judgment was entered in 2017LA-377. He had two years from that date
to sue the Clinton Defendants but failed to do so. Thus, Dulberg’s claims against the Clinton
Defendants are time barred.

Lack of Proximate Cause

The Clinton Defendants raise a similar argument to that raised by the Gooch Defendants:
as a matter of law any acts or omissions by the Clinton Defendants were not a proximate cause of

Dulberg’s injuries. The Clinton Defendants are correct. The Clinton Defendants were not

retained by Dulberg until November 1, 2018 (Complaint, §110), well after the statute of

limitations ran for commencing a legal malpractice claim against the Popovich Defendants as
determined by Judge Berg. Thus, any actions (or inactions) by the Clinton Defendants could not
have been a proximate cause of Dulberg’s injuries.

2-615 Arguments

Given that the Court has found two distinct bases for dismissing Dulberg’s claims against
the Clinton Defendants with prejudice, the Court need not consider the Clinton Defendants® 2-
615 arguments.

Talarico Defendants® Motion to Dismiss

These Defendants were Dulberg’s third and final attorneys in 2017LA-377. However,
unlike the Gooch and Clinton Defendants, the Talarico Defendants arguably represented Dulberg
in his appeal of the adverse judgment in that case (at oral argument Talarico’s counsel could not
say whether Talarico represented Dulberg in his appeal, however, the appellate court’s dismissal
order for the appeal was addressed to Talaricd and Attorney Flynn, as an officer of the court,

represented that Talarico did appear in the appeal).
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Dulberg’é claim against the Talarico Defendants are entitled “Legal Malpractice, Fraud,
and Fraud on the Court”. Like the other defendants, the Talarico Defendants have moved to
dismiss pursuant to 735 ILCS 5/2-619.1

2-619 Aroument

The Talarico Defendants contend that the misconduct alleged in the Complaint against
various defendants, including the Talarico Defendants, occurred in 2023 or before and thus put
Dulberg on notice of his injuries more than two years before he filed the instant lawsuit.

As explained, Dulberg had notice of injuries he may have suffered through the alleged
malpractice of various attorneys who represented him in 2017LA-377 no later than the adverse
judg;nent date of February 1, 2023. If the Talarico Defendants’ representation of Dulberé ended
with that adverse judgment, the ‘Talarico Defendants, like other defendants, would be entitled to
dismissal based on the statute of limitations. However, the Talarico Defendants’ representation
of Dulberg did not end then but rather contimued for the appeal.?

Although inartfully drafted, Dulberg does allege numerous acts of
malpractice/misconduct by the Talarico Defendants related to the appeal of 2017LA-377, and/or
occurring after the adverse judgment date of February 2, 2023. (Complaint 4195-218, 218) The
appeal was not dismissed until December 4, 2023, making the December 4, 2025 lawsuit against
the Talarico Defendants timely, at least as to conduct related to the appeal. Thus, the 2-619
portion of the Talarico Defendants” Motion to Dismiss must be denied.

2-615 Argument

The 2-615 portion of the Motion to Dismiss is well founded. 735 ILCS 5/2-603 requires

complaints to “contain a plain and concise statement of the pleader’s cause of action™. Dulberg’s

2 For purposes of this Motion, the Court assumes, based on competent evidence presented, that the Talarico
Defendants represented Dulberg in the appeal of 2017LA-377.
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88 page, 226 paragraph complaint (not including exhibits) does not. It is an amalgam-of
manifestos, amorphous conspiracy theories (including against two judges), and minute details of
irrelevant evidence. It would be impossible for the Talarico Defendants (or any other defendant)
to answer the Complaint in its present state. |
Dulberg’s Complaint is further defective in that it fails to properly plead “a case within a

case” as required in a legal malpractice claim. See Tri-G, Inc. v. Burke, Bosselman & Weaver,

222 111. 2d 218 (2006). Or in this case, a case within a case, within a case. In order to prevail
against the Talarico Defendants, Dulberg will have to plead and prove: 1) that the Talarico
'Defendants‘ committed malpractice in the appeal of 2017L.A-377; 2) but for the Talarico
Defendants’ malpractice in the appeal of 2017L13;-377, Dulberg would have prevailed in that
appeal; and 3) upon remand and reinstatement of 2017LA-377, Dulberg would have prevailed in
his malpractice claim against the Popovich Defendants, including proving he wouid have
obtained a better result in his personal injury litigation (2012L.A-178). Dulberg has not pled
those required elements but will be allowed the opportunity to do so.

The 2-615 portion of the Talarico Defendants” Motion to Dismiss is granted and

Dulberg’s Complaint is be dismissed without prejudice, with leave to replead.

Supreme ot R 304(a) Finding

Defendant Flynn has requested llinois Supreme Court Rule 304(a) language be included
herein. It is appropriate to consider that request as the Court is not dismissing all defendants in
this Order. However, this request is premature given the Court’s determination as to the amount

of sanctions to be assessed against Dulberg is pending and awaiting the filing of a petition by
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Flynn setting out the attorney fees and costs incurred. No other defendant has made a request for
a Rule 304(a) finding. The Court will consider such request(s) upon filing.
ORDER

IT IS HEREBY ORDERED:

1) Plaintiff Paul R. Dulberg’s claims against Defendants Themas J. Popovich, Hans Mast,
Thomas W. Gooch, Sabina Sershon, the Gooch Firm, George Flynn, Edward X. Clinton,
Julia Williams, and Clinton Law Firm, LLC., are dismissed with prejudice;

2) Plaintiff Paul R. Dulberg’s claims against Defendants Alphonse Talarico and Law
Office of Alphonse A. Talarico are dismissed without prejudice. Plaintiff is granted leave
to file an amended complaint as to those defendants within 28 days;

3) The Court enters sanctions pursuant to Illinois Supreme Court Rule 137 against
Plaintiff Paul R. Dulberg related to his complaint against George Flynn, in an amount to
be determined after filing of a petition for attorney fees and costs to be filed by Flynn
within 28 days; and :

4) The status of decision date of August 21, 2026 is stricken and the matter is set for
general status on September 11, 2026 at 9:00 a.m.

KEVIN G. COSTELLO
JUDGE
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND
JUDICIAL CIRCUIT, McHENRY COUNTY, ILLINOIS

PAUL R. DULBERG
Plaintiff,

)
R
V.
ALPHONSE A. TALARICO and LAW g‘ﬁse No. 2025 LA 000360
OFFICE OF ALPHONSE A. TALA c*
Defendants, $ )

FIRSTAMENDED COMPLAINT AT LAW

Plaintiff Paul R. Dulberg, individually and appearing pro se, for his First Amended Complaint
against Defendants Alphonse A. Talarico and Law Office of Alphonse A. Talarico, states as
follows:

INTRODUCTION AND SCOPE OF THIS AMENDED PLEADING

001. This First Amended Complaint is filed pursuant to the Court’s August 7, 2026
Memorandum Decision and Order in this case.
(See Exhibit FAC-01.)

002. The Court dismissed Plaintiff’s claims against Defendants Alphonse A. Talarico and Law
Office of Alphonse A. Talarico without prejudice and granted Plaintiff leave to file an amended
complaint against those defendants within 28 days.

(See Exhibit FAC-01.)

003. This amended pleading is directed only against Alphonse A. Talarico and Law Office of
Alphonse A. Talarico, collectively referred to as the Talarico Defendants.

004. Subject to the express preservation of objections and appellate rights in paragraph 006,
Plaintiff asserts no current claim for relief in this amended pleading against any person or entity
other than the Talarico Defendants.

005. Plaintiff refers to 12LA178, BK 14-83578, 17LA377, the 17LA377 appeal, Cook County
case No. 22 L 010905, and the conduct of other attorneys only for the limited evidentiary
purposes stated in this pleading and as necessary to plead proximate cause, damages, and the
required case-within-a-case-within-a-case allegations against the Talarico Defendants.

006. Plaintiff does not waive, abandon, or release his objections, reconsideration rights,
postjudgment rights, or appellate rights concerning the Court’s August 7, 2026 dismissal with
prejudice of claims against defendants other than the Talarico Defendants. This amended
pleading asserts active claims only against the Talarico Defendants. Plaintiff refers to dismissed
defendants and their conduct only as background, case-within-case proof, proximate-cause
evidence, damages evidence, or preservation of appellate issues, and not as a request for current
relief against those dismissed defendants unless the August 7, 2026 order is vacated, modified,
reversed, or otherwise changed.

(See Exhibit FAC-01.)
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007. Plaintiff is filing, simultaneously with this First Amended Complaint, a separate written
jury demand and a Rule 222(b) affidavit stating that Plaintiff seeks damages in excess of
$50,000.

008. This First Amended Complaint concerns legal malpractice arising principally from
Talarico’s postjudgment and appellate representation in 17L.A377, including his failure to
preserve and present available grounds for relief from the February 1, 2023 summary judgment;
failure to obtain adequate postjudgment relief; failure to correct and preserve the record;

failure to file an opening brief; and failure to protect further review. Plaintiff also pleads
Talarico’s December 28, 2022 response and February 1, 2023 argument omissions as antecedent
preservation and causation facts because those omissions created issues that competent
postjudgment and appellate counsel was required to preserve, cure where legally possible, and
present.

009. To establish causation and damages, Plaintiff must prove a case within a case within a
case: that competent representation by Talarico would have preserved and presented one or more
meritorious grounds for defeating or reversing summary judgment in 17LA377; that Plaintiff
would then have prevailed against the Popovich Defendants on one or more underlying legal-
malpractice theories arising from 12LA178; and that competent prosecution of 12LLA178 would
have produced a recovery exceeding the result Plaintiff actually obtained.

PARTIES, JURISDICTION, AND VENUE
010. Plaintiff Paul R. Dulberg is an individual residing in McHenry County, Illinois.

011. Defendant Alphonse A. Talarico is an Illinois attorney who represented Plaintiff in
McHenry County case No. 17LA377 and in postjudgment or appellate proceedings arising from
that case.

(See Exhibit FAC-02, Exhibit FAC-03, Exhibit FAC-05, Exhibit FAC-06, and Exhibit FAC-07.)

012. Defendant Law Office of Alphonse A. Talarico is named as the law-practice or business
identity through which Talarico held himself out as providing legal services. Filed 17LA377
pages use that name in a notice, subpoena, and signed counsel block; Talarico’s February 13,
2026 section 1-109 affidavit states that the Law Office leased shared office space; and later
appearance, withdrawal, and order materials identify both Talarico and the Law Office. Those
sources establish use of the name but do not resolve whether it is a separate juridical entity.
Plaintiff therefore pleads its status and capacity in the alternative.

(See Exhibit FAC-02.)

013. Talarico used contact@lawofficeofalphonsetalarico.com and 707 Skokie Blvd., Suite 600,
Northbrook, Illinois, in filings and legal-service communications. In his February 13, 2026
section 1-109 affidavit, he stated that, “upon information and belief,” Suite 600 was shared office
space operated by Regus and separately stated that the Law Office “has leased shared office
space” there “at all relevant times.” Plaintiff pleads these facts only to identify the law-practice
name, address, and alternative capacity.

(See Exhibit FAC-02.)
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014. Plaintiff seeks no duplicative recovery. Allegations against the Law Office are pleaded to
preserve liability against the law-practice or business identity through which Talarico provided,
billed, or held out the legal services, and against any separate entity or business form later shown
to exist. The appearance, withdrawal, and June 18, 2026 order do not adjudicate legal form.

(See Exhibit FAC-02.)

015. Venue is proper in McHenry County because 17LLA377 and 12LA178 were pending in
McHenry County, because material acts and omissions occurred in connection with McHenry
County proceedings, and because this case is already pending in this Court.

016. The amount in controversy exceeds $50,000, exclusive of costs and interest.

017. The Court has subject-matter jurisdiction over this legal-malpractice action and personal
jurisdiction over the Talarico Defendants.

018. The Court denied the Talarico Defendants’ section 2-619 limitations argument. For
purposes of that motion, and based on competent evidence presented, the Court assumed that
they represented Plaintiff in the appeal and concluded that the December 4, 2025 action was
timely at least as to appeal-related conduct because the appeal was dismissed on December 4,
2023.

(See Exhibit FAC-01 and Exhibit FAC-05.)

019. Plaintiff’s claims also fall within the six-year repose period in 735 ILCS 5/13-214.3(c)
because the acts and omissions against Talarico pleaded in this amended complaint occurred
from 2020 through 2024, including appeal-related conduct in 2023 and 2024.

(See Exhibit FAC-03, Exhibit FAC-05, Exhibit FAC-06, and Exhibit FAC-07.)

LEGAL STANDARD PLEADED FOR PROXIMATE CAUSE

020. In an Illinois legal-malpractice claim, the plaintiff must plead an attorney-client
relationship, a duty of care arising from that relationship, breach of that duty, proximate cause,
and actual damages.

021. Because the alleged malpractice involved litigation and an appeal, Plaintiff must plead and
ultimately prove a case within a case.

022. In this matter, because the alleged malpractice concerns the loss of appellate review in
17LA377, Plaintiff pleads a case within a case within a case: first, that Talarico committed
malpractice in the appeal or related postjudgment proceedings; second, that Plaintiff would have
obtained reversal, vacatur, remand, or reinstatement of 17LA377 but for Talarico’s malpractice;
and third, that Plaintiff would have prevailed or obtained a better result in 17LA377 and then in
12LA178.

023. Plaintiff pleads this structure to conform to the Court’s August 7, 2026 Order and to Illinois
cases requiring a legal-malpractice plaintift to establish the underlying action and what the

result would have been absent the attorney’s negligence. See Tri-G, Inc. v. Burke, Bosselman

& Weaver, 222 111. 2d 218 (2006); Midwest Sanitary Service, Inc. v. Sandberg, Phoenix & von
Gontard, P.C., 2022 IL 127327.

(See Exhibit FAC-01.)
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BACKGROUND: 121LA178 PERSONAL-INJURY CASE

024. On June 28, 2011, Plaintiff suffered a severe chainsaw injury to his dominant right forearm.
(See Exhibit FAC-10 and Exhibit FAC-24.)

025. On May 15, 2012, Plaintiff filed personal-injury case No. 12LA178 in McHenry County
against David Gagnon, individually and in his pleaded capacity as agent of Caroline and Bill
McGuire, and against the McGuires individually. The caption and original complaint pleaded

Gagnon as the McGuires’ agent; they did not plead him as an independent contractor.
(See Exhibit FAC-01 and Exhibit FAC-09.)

026. The original complaint alleged that the McGuires lived at, owned, controlled, managed,
maintained, and supervised the property where the injury occurred. The McGuires admitted that
they owned and lived at the property.

(See Exhibit FAC-09 and Exhibit FAC-10.)

027. The original complaint alleged that the McGuires contracted with or hired Gagnon to
perform their tree work; that he worked at their request, with their authority and permission,

for their benefit, and under their supervision and control; that they owned the chainsaw and
authorized him to use it; and that he acted as their actual and apparent agent within the scope of
that agency. The McGuires admitted the request, authority, permission, benefit, and chainsaw-
ownership allegations but denied the remaining agency and control allegations. Gagnon admitted
complaint paragraphs 5 through 8, admitted asking Plaintiff to assist him, and admitted chainsaw
contact with Plaintiff, while denying the pleaded negligence. Plaintiff further alleges from
personal observation that the McGuires supplied from their house or garage the rope, belt, strap,
harness, or similar equipment used while Gagnon worked in the tree, together with rakes and
other tools the McGuires used to clean the ground while Gagnon dropped limbs. This record
supported fact questions concerning whether Gagnon acted as the McGuires’ agent or servant
within the scope of that relationship, whether the McGuires retained or exercised a right to
control the work, and whether they were vicariously liable for Gagnon’s conduct.

(See Exhibit FAC-09, Exhibit FAC-10, and Exhibit FAC-11.)

028. Gagnon testified that he performed the tree work at his parents’ request and for their
property, purpose, and benefit; that his mother wanted to provide him income and paid him; and
that he regarded the work as a favor, chore, or service for his mother. He also testified that he
had no invoice or written contract and that the McGuires did not instruct him how to perform
the work. Those mixed facts did not establish independent-contractor status as a matter of law.
Before the January 2014 settlement, Illinois law recognized that even a person volunteering
services without an agreement or expectation of payment may be the servant of the person
accepting those services when the relationship and right to control support that conclusion, and
that the issue generally depends upon the surrounding facts. Alms v. Baum, 343 Ill. App. 3d 67,
71-72 (2003); Restatement (Second) of Agency §§ 220, 225 (1958). Plaintiff therefore alleges
that the McGuire liability theories were not limited to Restatement (Second) of Torts section 318
or to Tilschner v. Spangler and could not properly be defeated merely by characterizing Gagnon
as a son doing a favor.

(See Exhibit FAC-09, Exhibit FAC-10, Exhibit FAC-11, and Exhibit FAC-14.)
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029. Plaintiff alleges that the McGuires filed a contribution cross-claim pleading specific
negligence by Gagnon; that the available 121LA178 source collection contains no answer by
Gagnon to that cross-claim and no default or merits order; and that the cross-claim’s pleading
posture and potential legal effect were material to the value and prosecution of 12LA178.
(See Exhibit FAC-11.)

030. On October 22, 2013, Hans Mast faxed Ronald A. Barch a signed settlement demand
stating that he had recently discussed the claim with Plaintiff and that, “We are prepared to let
your clients out of the case for $7,500 at this point.” The fax report records transmission to Barch
at approximately 12:24 p.m. that day.

(See Exhibit FAC-12.)

031. Plaintiff certifies under 735 ILCS 5/1-109 that he neither authorized nor knew of the
$7,500 demand before its transmission and that no conversation concerning that specific
demand occurred between Plaintiff and Mast or anyone else at the Popovich firm before
Plaintiff discovered POP000192 in 2019. Approximately one hour after the fax, Plaintiff’s 1:24
p.m. October 22 email described Mast’s call or voicemail as concerning a medical-link issue
arising from Dr. Sagerman’s deposition. Plaintiff’s October 25 and October 30 emails likewise
concerned medical causation, damages, and Gagnon’s liability—not releasing the McGuires,
the $7,500 figure, or settlement authority. Those contemporaneous communications corroborate
Plaintiff’s direct personal-knowledge certification. Mast did not recall any writing memorializing
prior authorization, and no such writing is presently known to Plaintiff.

(See Exhibit FAC-12.)

032. The October 22, 2013 writing was Mast’s affirmative $7,500 settlement demand to Barch
on Plaintiff’s purported behalf; it was not a written offer from the McGuire Defendants to

pay Plaintiff $7,500. On November 18, 2013, Barch memorialized the McGuire Defendants’
responsive $5,000 settlement proposal. Mast then disclosed the $5,000 proposal to Plaintiff,
advised in substance that the McGuires had no legal liability, recommended that Plaintiff accept
the $5,000 payment, and stated that the McGuires would otherwise obtain dismissal without
paying anything. Mast did not disclose that he had previously demanded $7,500 on Plaintiff’s
behalf. Plaintiff alleges that this sequence—the undisclosed and unauthorized $7,500 demand,
the McGuires’ $5,000 counterproposal, and Mast’s subsequent categorical no-liability advice—
was material to informed consent, settlement authority, the reliability of counsel’s advice, and
Plaintiff’s ability to recognize the Popovich Defendants’ alleged wrongdoing.

(See Exhibit FAC-12.)

033. Plaintiff did not authorize Mast to transmit the October 22, 2013 $7,500 demand. On

or about November 4, 2013, Plaintiff authorized Mast only to investigate what offers, if

any, the parties might make, and Plaintiff’s mother, Barbara Dulberg, witnessed that limited
authorization. No writing known to Plaintiff documents earlier authority to make the October
22 demand. Although Plaintiff repeatedly requested the Popovich defense documents beginning
May 31, 2019, Williams did not transmit them to Plaintiff until June 27, 2019, when she sent a
download link identifying the file as “Dulberg Def Doc Production POP 00001-001455.PDF.”
On June 28, Plaintiff confirmed successful download and contemporaneously stated, “There is
much here [ haven’t seen before.” During his ensuing review, and no later than July 7, Plaintiff
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first recognized the previously undisclosed demand at POP000192 and its fax confirmation

at POP000193. The absence of a prior authority record, the nondisclosure of the demand, the
documented delivery-and-discovery sequence, and Mast’s materially contrary later advice
support reasonable inferences of concealment, lack of informed consent, and affirmative lulling.
(See Exhibit FAC-12.)

034. The Popovich Defendants’ handling of Plaintiff’s Walgreens pharmacy receipts
independently corroborates a course of selective nondisclosure and concealment. On December
1, 2011, Plaintiff delivered his original Walgreens materials to the Popovich Defendants. The
complete receipt materials for the hydrocodone/APAP and cefadroxil prescriptions included
portions bearing a Walgreens waiting-time entry of “WAITING TUE 5:39 PM.” The time

was material because it tended to establish when Plaintiff reached Walgreens after leaving

the hospital and to contradict the McGuire/Gagnon account concerning an intervening visit,
conversation, and payment for the prescriptions.

(See Exhibit FAC-24.)

035. In November 2012, and no later than November 27, 2012, while preparing for the
anticipated depositions, Mast told Plaintiff that Gagnon and the McGuire Defendants claimed
that the McGuires had paid for Plaintiff’s prescriptions. Plaintiff responded that he paid cash at
Walgreens after leaving the hospital and directed Mast to the timestamps on the receipts. Mast
then produced from a manila file folder two partial receipt copies, placed them on his desk, and
asked Plaintiff, in substance, to show him the timestamp. The timestamp-bearing portions were
absent. Mast told Plaintiff, in substance, that Plaintiff could not prove that he had paid for the
prescriptions. At Plaintiff’s request, Mast supplied copies and stated that he had plenty of copies.
Plaintiff wrote a contemporaneous note directing himself to obtain the Walgreens timestamp,
contacted the Walgreens custodian, and obtained a Walgreens report dated November 27, 2012.
The note and report fix the episode in November 2012 and before November 27, even though
Plaintiff does not presently allege an exact meeting day.

(See Exhibit FAC-24.)

036. Plaintiff contacted Walgreens. The records response he obtained stated a transaction date
but not a time of day. Walgreens personnel explained that the store’s customer waiting receipts,
rather than the retained prescription audit data, contained the waiting-time entry. Because Mast
had shown Plaintiff documents under the firm’s custody that omitted the entry and Walgreens’
retained audit did not supply it, Plaintiff reasonably questioned his own accurate recollection and
ceased insisting that he possessed timestamp proof. Plaintiff did not then know that the complete
materials in the Popovich Defendants’ custody contained the missing timestamp-bearing
portions.

(See Exhibit FAC-24.)

037. On March 18, 2013, Mast transmitted the same six-page medical-expense packet to Ronald
Barch, counsel for the McGuire Defendants, and Perry Accardo, counsel for Gagnon. Mast’s
signed letter, POP000231, expressly stated that the enclosures included Walgreens billing. The
packet’s Walgreens pages, POP000235 and POP000236, displayed only the upper “Customer
Receipt” portions for hydrocodone/APAP and cefadroxil and omitted the timestamp-bearing
waiting-receipt portions. The fax confirmations prove successful six-page transmissions to
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Barch at approximately 5:28 p.m., POP000238, and to Accardo at approximately 5:48 p.m.,
POP000237. Mast sent those timestamp-omitting copies two days before the March 20, 2013
McGuire depositions. The later Barch subpoena production contained the same partial receipt
versions as POP000859 and POP000860.

(See Exhibit FAC-24.)

038. At David Gagnon’s February 4, 2013 deposition, Mast first established that Gagnon’s
vehicle remained at the McGuire residence and that Gagnon had driven Plaintiff’s vehicle to
the hospital. When Mast asked whether, after treatment and discharge, they were “going back
to your mom’s house,” Gagnon responded, “Never left the parking lot.” Mast then asked, “but
that’s where you were going?”’ and followed with, “on the way to your mother’s house, right?
Right? That’s on the way? That’s where you were going?” Gagnon agreed only that the McGuire
residence was their intended destination and again stated that they still had not left the hospital
parking lot. Gagnon did not testify in that exchange that they actually reached the McGuire
residence, that Caroline McGuire gave Plaintiff prescription money, or that they thereafter
traveled to Walgreens. Plaintiff alleges that Mast’s repeated, premise-laden questions laid a
predicate for the completed route-and-payment account later elicited from Caroline; Plaintiff
does not allege that Gagnon’s limited intended-destination testimony was itself false or that
leading questions, standing alone, constituted wrongdoing. Gagnon Dep. 12:7-9, 12:19-24, and
13:1-22.

(See Exhibit FAC-24.)

039. Two days after Mast transmitted the timestamp-omitting Walgreens copies to defense
counsel, Mast personally developed the completed account at Caroline McGuire’s March

20, 2013 deposition that Plaintiff and Gagnon returned to the McGuire residence after the
emergency-room visit, Caroline gave Plaintiff $50 because he lacked insurance and money,
and Plaintiff and Gagnon then went to the drugstore. Caroline initially supplied the return and
payment facts, but when Mast restated her testimony as though Plaintiff had said that he needed
to fill the prescriptions and lacked money, Caroline agreed and then immediately clarified that
she had offered the money and Plaintiff had not asked for it. Caroline McGuire Dep. 55:2—11,
56:4-24, and 57:1-15. At William McGuire’s deposition, Mast repeated Caroline’s account,
but William answered only that it “could have” happened and admitted that he did not know.
William McGuire Dep. 39:10-19. Thus, neither Gagnon nor William independently established
or corroborated the completed return-money-pharmacy sequence.

(See Exhibit FAC-24.)

040. The complete Walgreens waiting receipt records “WAITING TUE 5:39 PM.” The
contemporaneous hospital records document discharge activity at 17:13. DUL000227 contains a
circled handwritten “1713” within the nursing narrative concerning the completion of treatment
and discharge instructions. DUL000229 marks “Discharge Instructions given—expresses
understanding” and contains a handwritten “@1713” adjacent to the “Discharge by” entry. The
printed “Discharge Vital Signs” line immediately below contains no recorded vital-sign values.
These records support 5:13 p.m. as the hospital’s last documented discharge activity and leave a
26-minute interval before the Walgreens waiting entry. Plaintiff alleges from personal knowledge
that Gagnon drove Plaintiff directly from the hospital to Walgreens. Because Plaintiff’s
right-arm injury prevented him from reaching the wallet in his right rear pocket, Gagnon
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removed Plaintift’s wallet and handed Plaintiff’s $50 bill to the pharmacist. Plaintiff and

Gagnon went to the McGuire residence only after the Walgreens visit to retrieve Plaintiff’s dog.
That timing tended to contradict the account Mast elicited from Caroline because her account
added a return to the McGuire residence, a conversation and transfer of money, and a second

trip to Walgreens before the 5:39 p.m. waiting entry. Plaintiff does not allege that the route was
“impossible” and will use any demonstrative route estimates only with an appropriate evidentiary
foundation.

(See Exhibit FAC-24.)

041. After the Popovich Defendants withdrew, the files delivered to Plaintiff in 2015 still
contained the same partial versions Mast had shown him. In 2019, however, the Popovich
Defendants produced Bates-numbered pages POP000724 through POP000727 containing
additional separated components of the two-page receipt materials, including a component
bearing the time entry. This production revealed that the timestamp evidence had existed in the
Popovich files even though it was omitted from the copies Mast used to challenge Plaintiff’s
recollection.

(See Exhibit FAC-24.)

042. In 2022, during data recovery from Plaintiff’s old iPad and former work computer, Plaintiff
recovered the complete receipt image he previously supplied and compared it with the Popovich
versions. The comparison showed that the complete receipt materials had been selectively
separated or cropped into multiple parts and that the versions used to challenge Plaintiff and
support the defense narrative omitted the timestamp-bearing parts. On November 12, 2022,
Plaintiff transmitted the complete image and comparison to Talarico and explained that the

omission appeared to have required a multi-step alteration process.
(See Exhibit FAC-24 and Exhibit FAC-25.)

043. The Popovich Defendants had exclusive or superior access to the originals after Plaintiff
entrusted the originals to them; the partial documents bear Popovich Bates numbers; the later
Popovich production contains the separated components; and Mast personally used the partial
copies to discredit Plaintiff’s recollection. These facts support a reasonable inference that the
Popovich Defendants made, directed, knew of, or knowingly used the selective omission.
Plaintiff need not presently identify which individual physically cut, scanned, or cropped each
component where the pertinent facts are peculiarly within Defendants’ knowledge.

044. This conduct prevented earlier discovery of the Popovich malpractice cause in a direct
and material way. Mast used the firm’s own omission of the timestamp-bearing portions as
supposed proof that Plaintiff’s memory was wrong. The Walgreens audit’s lack of a time
reinforced that induced doubt. The concealment thus hid both the underlying evidence and the
fact that Plaintiff’s own fiduciaries had created or knowingly used the evidentiary deficiency
while shaping the deposition account. A client who questions an attorney’s advice or his own
memory is not thereby on notice that his attorney has withheld a settlement offer, selectively
omitted evidence entrusted to the firm, or used the omission against him. The conduct therefore
rebuts the 17LA377 court’s conclusion that Plaintiff had become sufficiently alerted to attorney
wrongdoing merely because disagreements or suspicions existed by January 2014.
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045. Plaintiff pleads the 2019 and 2022 discoveries as evidence proving the earlier concealment,
reasonable reliance, breach, and Talarico’s knowledge and preservation failures. Plaintiff does
not allege that either discovery created a new limitations or repose period. Plaintiff’s alternative
section 13-215 theory runs from discovery of the concealed Popovich malpractice cause no
earlier than December 12, 2016.

046. On January 13, 2014, the McGuires moved for a good-faith finding and dismissal, asserting
that the $5,000 settlement had been negotiated at arm’s length over a substantial period, with
advice of counsel, and without collusion or fraud. The January 22 ROP lists Thomas J. Popovich,
but not Plaintiff, among the appearances. When the court asked, “No objections?”” Popovich
answered, “Not from me.” The court entered an order finding the settlement fair, reasonable,

and in good faith; barring all existing and future claims against the McGuires arising from the
accident, including contribution claims; and dismissing the McGuires as defendants and cross-
claimants with prejudice.

(See Exhibit FAC-13.)

047. Plaintiff alleges that Popovich’s courtroom non-objection communicated counsel’s assent
and could create the appearance of an informed client decision, but the ROP contains no personal
colloquy with Plaintiff and no finding that Plaintiff knew of the undisclosed October 22 $7,500
demand, had reviewed the final written release, or had received adequate disclosure of material
risks and reasonable alternatives. The record copy is accompanied by Mast’s January 24 letter
asking Plaintiff to sign and return the release after entry of the January 22 order. Plaintiff’s
January 29 email asked questions concerning SSI/SSDI, indemnity, and confidentiality before
stating that he had signed and mailed the release and that he trusted Mast’s judgment. Plaintiff
alleges that Popovich and Mast induced or caused the settlement through incomplete, inaccurate,
or materially misleading advice concerning McGuire liability.

(See Exhibit FAC-12, Exhibit FAC-13, and Exhibit FAC-14.)

048. On November 18, 2013, after Barch memorialized the McGuires’ $5,000 proposal, Mast
told Plaintiff in substance that the McGuires had no liability and recommended that Plaintiff
accept the $5,000. On November 20, Mast wrote that Gagnon, whether a friend, son, or
otherwise, performed the work on his own time using his own or independent skills, that the
McGuires did not direct the work, and that rejecting the $5,000 would allow the McGuires

to obtain dismissal without paying anything. Plaintiff alleges that this was the functional
independent-contractor/no-control rationale later used to defend the Popovich Defendants’
advice. Plaintiff asked Mast for the governing Illinois statute and recent case law. Plaintiff
certifies that Mast then met with Plaintiff and Thomas Kost and supplied the May 6, 2011
certified appellate slip opinion in Tilschner v. Spangler, previously filed as original Complaint
Exhibit 107.

(See Exhibit FAC-12 and Exhibit FAC-14.)

049. Tilschner states that Count I alleged common-law negligence against the property owner,
Count II alleged negligence under Restatement (Second) of Torts section 318, and Count III
alleged common-law negligence against the person who ignited the fireworks; the appeal
addressed dismissal of Count II. Plaintiff alleges that Mast materially overextended that section
318 and social-host decision into a blanket no-liability rule without analyzing the distinct agency,
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master-servant, vicarious-liability, right-to-control, and cross-claim evidence in 12LA178. That
evidence included the McGuires’ request that Gagnon perform the work for their benefit, their
admitted ownership of and permission to use the chainsaw, their alleged furnishing of related
equipment, and their alleged authority over the work. Mast’s advice also failed to account for
the preexisting rule that volunteer or family-favor status does not necessarily preclude a master-
servant relationship when the facts establish acceptance of the services and a right to control.
Alms v. Baum, 343 Ill. App. 3d 67, 71-72 (2003).

(See Exhibit FAC-09, Exhibit FAC-10, Exhibit FAC-11, and Exhibit FAC-14.)

050. After the McGuire settlement, 12LA178 continued against Gagnon.
(See Exhibit FAC-01, Exhibit FAC-15, Exhibit FAC-18, and Exhibit FAC-19.)

051. On November 26, 2014, Plaintiff filed Chapter 7 bankruptcy in the United States
Bankruptcy Court for the Northern District of Illinois, case No. 14-83578.
(See Exhibit FAC-15.)

052. On January 8, 2015, amended Schedule B and the amended Statement of Financial Affairs
expressly identified 12LA178 as a pending personal-injury claim and identified Mast as counsel.
Plaintiff alleges that the prepetition cause of action became property of the Chapter 7 estate

and that the trustee became the estate representative and real party in interest with authority to
administer, prosecute, compromise, cap, settle, or dispose of the claim and its proceeds, subject
to applicable bankruptcy law and bankruptcy-court approval. Plaintiff does not allege that the
circuit court thereby automatically lost subject-matter jurisdiction to adjudicate the underlying
Illinois tort action. Plaintiff alleges instead that his personal appearance or personal retention of
counsel, without abandonment, trustee authorization, ratification, joinder, substitution, or other
legally sufficient estate action, did not by itself authorize counsel to bind or diminish the estate
asset.

(See Exhibit FAC-15, Exhibit FAC-16, Exhibit FAC-18, and Exhibit FAC-19.)

053. On January 6, 2015, Chapter 7 trustee Megan G. Heeg gave the Popovich office written
notice that 12 A178 was an asset of Plaintiff’s bankruptcy estate and requested estimates
concerning the result, timing, liens, distribution, and possible estate retention of counsel.
Mast’s January 7 response called liability “extremely difficult,” stated that medical expenses
exceeded $60,000, predicted that recovery would be “much less,” and stated that he would
pursue settlement negotiations. Heeg’s February 16 follow-up requested lien information, a
potential recovery range, and whether Mast would accept retention by the bankruptcy estate.
At the February 4, 2015 hearing, defense counsel asked whether the matter should be set for
trial or for a pretrial settlement conference; Popovich deferred to defense counsel; and Judge
Thomas A. Meyer selected a pretrial settlement conference and set it for April 9. Mast’s March 5
notice of the Popovich firm’s motion to withdraw identifies service upon defense counsel Perry
Accardo and Plaintiff, but does not identify service upon Heeg or another bankruptcy-estate
representative. On March 13, Mast presented the withdrawal motion; Judge Meyer granted

the Popovich firm’s withdrawal, directed Plaintiff personally to retain new counsel or file a
supplementary appearance to avoid dismissal for want of prosecution, and struck the April 9
pretrial settlement conference. Brad J. Balke entered a substitute-counsel appearance on March
19. On April 10, a case-management order prepared by Balke and signed by Judge Meyer set a
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settlement conference for May 13. The May 13 report of proceedings reflects repeated breaks in
the recorded courtroom proceedings and Judge Meyer bringing counsel and Plaintiff back on the
record between off-record settlement discussions. Plaintiff alleges from personal knowledge that,
during those off-record settlement discussions, he personally informed Judge Meyer that he was
in bankruptcy and would not agree to any settlement amount because of the bankruptcy. When
proceedings resumed, Judge Meyer stated that his understanding was that “they have got to go
talk to some people” and instructed counsel that, if further discussions produced a settlement,
they should submit a dismissal order. The available state-court record does not identify Heeg or
another trustee representative as participating in that conference. At the June 12 hearing, Balke
reminded Judge Meyer that they had held a pretrial conference “exactly a month ago” and stated
that Balke and Plaintiff had a difference concerning the settlement offer. After Balke requested
withdrawal, he informed the court that he held funds from a prior-defendant settlement and
requested authority to disburse them to Plaintiff subject to liens. Plaintiff personally informed
Judge Meyer, “I believe that they have to be turned over to a bankruptcy court. That’s about

it.” Balke responded that Plaintiff had an exemption of up to $15,000 and that the amount was
below the exemption. Judge Meyer requested the proposed order language, granted the request,
and signed an order directing Balke to disburse $3,333.33 from the prior-defendant settlement
to Plaintiff subject to lienholders or creditors. Plaintiff alleges from personal knowledge that
those funds were the remaining balance of the McGuire settlement proceeds. Plaintiff’s May

13 statement gave Judge Meyer actual notice that Plaintiff was in bankruptcy and that Plaintiff
was refusing to exercise personal settlement authority because of the bankruptcy. The June 12
exchange then placed on the record that the remaining McGuire settlement proceeds implicated
bankruptcy-court administration. Nevertheless, the circuit court continued directing Plaintiff
personally to maintain the estate-owned claim, retain counsel, or appear pro se without first
determining on the record whether the trustee had authorized, assumed, abandoned, ratified, or
otherwise transferred control of the claim. Plaintiff alleges that these directives and counsel’s
conduct reasonably caused him to believe that he personally remained responsible for
maintaining and obtaining counsel for 12LA178 even though the bankruptcy estate owned and
controlled the claim. This chronology is pleaded as evidence concerning notice, estate authority,
reasonable reliance, valuation, accrual, causation, and damages.

(See Exhibit FAC-15 and Exhibit FAC-16.)

054. On March 13, 2015, the circuit court granted the Popovich firm’s motion, signed by Mast,
to withdraw from 12LA178.
(See Exhibit FAC-16.)

055. Brad J. Balke entered a substitute-counsel appearance on March 19, withdrew on June 12,
and Plaintiff appeared pro se on July 10, 2015.
(See Exhibit FAC-16.)

POSTPETITION FEE, LIEN, COST, AND TRUST-ACCOUNT RECORDS

056. From March 16 through March 27, 2015, after the bankruptcy filing and trustee Heeg’s
January 6 written notice to the Popovich office that 12LLA178 was an estate asset, Mast and Balke
documented a reciprocal fee-and-cost arrangement. Mast proposed that the Popovich office
waive its fee in Dulberg if Balke waived his fee in Frank Cavanaugh, while reserving Popovich
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costs; Balke agreed. Mast stated that Popovich costs were $3,078.64, and a $1,539.32 check was
issued as one-half cost reimbursement. The March 19 confirmation, signed by Balke on March
20, and Mast’s March 27 lien release state that Popovich attorney fees were waived while costs

were reserved.
(See Exhibit FAC-15 and Exhibit FAC-17.)

057. Other contemporaneous records are not facially reconciled with that arrangement. A
February 26 Popovich cost report totals $3,072.49, not $3,078.64. A March 23 client-trust-
account release states that $1,666.67 in attorney fees was paid from the $5,000 McGuire
proceeds, that $3,333.33 was released to Balke, that no costs or liens were then paid, and that
costs would be reimbursed separately. The attached copy bears the signature line “Law Offices
of Brad J. Balke, P.C., for Paul Dulberg,” not Plaintiff’s personal signature. Plaintiff alleges that
these postpetition fee, cost, lien, and trust-account records were material to estate authority and
accounting, transfer and valuation of 12LA178, concealment and discovery, accrual, causation,
and damages, and should have been investigated and presented in 17L.A377 and its appeal.

The records are pleaded as unreconciled source statements, not as an adjudicated finding of
wrongdoing.

(See Exhibit FAC-15, Exhibit FAC-16, and Exhibit FAC-17.)

058. On September 22, 2015, after the bankruptcy filing, Plaintiff entered a contingent-fee
agreement with Baudin & Baudin, an association of attorneys. The October 4, 2016 employment
application later disclosed that the agreement was postpetition, that Plaintiff paid a $3,333.33
nonrefundable retainer, and that the agreement provided contingent percentages. The attached
agreement names Plaintiff personally as the client, authorizes prosecution or settlement, and
purports to authorize Baudin & Baudin to endorse, deposit, and disburse proceeds. On November
3, Baudin & Baudin filed a notice stating that it had filed an appearance; the separate regular-
counsel appearance is file-stamped November 6 and identifies W. Randal Baudin II as counsel
for Paul Dulberg, not the trustee or estate.

(See Exhibit FAC-15 and Exhibit FAC-16.)

059. The June 13, July 11, July 21, and August 10, 2016 reports of proceedings document a
state-court ADR and binding-mediation track before the October 4 bankruptcy motions and
October 31 orders. On June 13, an unidentified defense-side speaker said counsel were exploring
ADR, that the speaker and Randal Baudin had talked during the prior week, and that dismissal
likely could not be entered until ADR ended. On July 11, unidentified speakers and the court
discussed whether mediation would moot pending motions and continued the matter. On July
21, Kelly N. Baudin said counsel had a binding-mediation “semi-agreement”; the court struck
the September 26 trial and September 23 pretrial without objection, and counsel contemplated
dismissal with prejudice because mediation would be binding. On August 10, Shoshan
Reddington said an indiscernible event was scheduled for December 8 and hoped mediation
would proceed followed by a dismissal order. The transcript does not supply the missing word or
identify every speaker.

(See Exhibit FAC-18.)

060. Exhibit FAC-19 contains BK Doc. 34-2, filed October 4, 2016, and a later ADR-file copy
sent by Robert Chapman on October 28, 2022, copying Talarico. Both state a $50,000 minimum,
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$300,000 maximum, final and binding award, no appeal or reconsideration, dismissal with
prejudice, and a bar to further action. The federal copy has blank signature lines, is labeled
“Revised for Special Billing,” and states a $2,590 Party B deposit and $390 administrative fee.
The later copy states $1,295 and $195 per party and bears handwriting on Plaintiff’s undated
line, attorney signatures dated December 8, margin marks, and an unexplained name below.
Plaintiff denies signing or authorizing the handwriting and alleges first receipt on October 28,
2022. He pleads disputed execution, not an adjudicated forgery.

(See Exhibit FAC-15 and Exhibit FAC-19.)

061. On October 4, 2016, trustee Joseph D. Olsen sought authority to employ Baudin Law
Group and enter the binding mediation. The papers identify a postpetition Baudin & Baudin
contract while Randal Baudin’s affidavit says prepetition representation; the contract names
Baudin & Baudin while the application and order concern Baudin Law Group; and the mediation
motion says the trustee had already hired Baudin. The affidavit states that the estate was the
client, proceeds went first to the trustee, and no settlement bound the estate without trustee and
court approval. The October 31 order authorized Olsen to enter and execute the agreement;

the ROP lists only Olsen and no personal colloquy. A same-day email chain later filed as Cook
Exhibit 9 shows Olsen asking Baudin whether the debtor should electronically sign the form

or Olsen should sign as trustee; Baudin replied that Olsen could sign it. Plaintiff was not an
addressee, and the chain does not establish who later wrote on Plaintiff’s line. Plaintiff alleges
the federal papers omit the complete June-August state chronology and that authority, execution,
entity, chronology, and disclosure were material; he does not allege the bankruptcy court lacked
power after approval.

(See Exhibit FAC-15, Exhibit FAC-18, and Exhibit FAC-19.)

062. The December 12 award states $660,000 gross, 15% comparative fault, and $561,000 net:
$60,000 medical expenses, $200,000 future medical expenses, $250,000 lost wages, $75,000
pain and suffering, and $75,000 loss of normal life. The $300,000 ceiling reduced the stated net
award by $261,000 before fees, costs, liens, and bankruptcy distributions.

(See Exhibit FAC-01, Exhibit FAC-19, and Exhibit FAC-24.)

063. The December 12 12LA178 ROP lists no appearances. An unidentified voice said the
Baudin side agreed to dismissal with prejudice because binding mediation had occurred the
preceding Thursday and an award was expected; the court said it would be curious what the
award was. The same-day order dismissed 12LLA178 with prejudice on an agreed motion, and the
award copy bears a 3:06 p.m. fax header. Plaintiff alleges that this sequence is material to final

disposition, actual injury, accrual, and damages.
(See Exhibit FAC-01 and Exhibit FAC-19.)

064. The January 3, 2017 trustee motion reports that the award exceeded $300,000 and was
capped at $300,000. The estate received the $300,000 capped proceeds plus $1,000 Med Pay,
for $301,000 gross receipts. The January 25 order and final accounting record, among other
payments, $117,084.63 to Baudin Law Group, $1,938 to ADR Systems, $1,539.32 each to the
Popovich and Balke offices, a $15,000 exemption to Plaintiff, and a $102,426.40 surplus to
Plaintiff. Plaintiff thus received $117,426.40 as exemption and surplus.

(See Exhibit FAC-15 and Exhibit FAC-19.)
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065. Plaintiff alleges that competent prosecution would have preserved the McGuire claims,
avoided or materially improved the later cap, and produced a recovery materially greater than
the $5,000 McGuire settlement and $300,000 capped award. Because the bankruptcy estate was
solvent and distributed a $102,426.40 surplus to Plaintiff after authorized fees, costs, liens, and
claims, any additional net 12LA178 recovery would have increased the residual surplus payable
to Plaintiff after applicable deductions. Plaintiff therefore personally sustained the resulting
pecuniary shortfall. The $561,000 neutral valuation, $261,000 cap reduction, $301,000 estate
receipts including Med Pay, and solvent-estate distribution are pleaded as case-value, causation,
accrual, and damages evidence, not as a present claim against dismissed persons.

(See Exhibit FAC-09 through Exhibit FAC-19 and Exhibit FAC-24.)

BACKGROUND: 17LA377 LEGAL-MALPRACTICE CASE AGAINST POPOVICH
AND MAST

066. On or about November 28, 2017, Plaintiff filed legal-malpractice case No. 17LA377 in
McHenry County against Popovich and Mast.
(See Exhibit FAC-01 and Exhibit FAC-23.)

067. 17LA377 sought to recover damages caused by Popovich and Mast’s handling of
12LA178.
(See Exhibit FAC-23.)

068. The 17LA377 theory included, among other matters, Popovich and Mast’s unauthorized or
uninformed settlement activity, their McGuire-liability advice, their use or misuse of Tilschner,
their handling of Gagnon/McGuire liability, and their conduct before and after Plaintiff’s
bankruptcy filing.

(See Exhibit FAC-09 through Exhibit FAC-14,

Exhibit FAC-15, and Exhibit FAC-23.)

069. Plaintiff’s later counsel in 17LA377 obtained or identified materials bearing on the
McGuire settlement, the October 22, 2013 demand, Tilschner, the bankruptcy record, the ADR
cap, Mast’s deposition, and Mast deposition Exhibit 12.

(See Exhibit FAC-12 through Exhibit FAC-14,

Exhibit FAC-15, Exhibit FAC-19, Exhibit FAC-20, Exhibit FAC-21, Exhibit FAC-22, and
Exhibit FAC-23.)

070. Hans Mast was deposed remotely on June 25, 2020 in 17LA377.
(See Exhibit FAC-20.)

071. Plaintiff alleges that the Mast deposition presented serious remote-deposition and exhibit-
integrity problems, including non-uniform exhibit access and Mast’s use of emailed or hard-copy
materials. Both the filed deposition transcript and the later Chimniak transcript of the subpoenaed
mast.wav audio, designated Exhibit EU in this action, record Williams identifying the material
she was uploading as Mast Deposition Exhibit 12, titled “Legal Research,” and stating that it

was 27 pages. Both transcripts then record Mast stating that he had only one case before him; the
filed transcript identifies that case as Lajato. The filed transcript’s exhibit index lists Deposition
Exhibit No. 12 as marked at page 49 and states that all exhibits were provided electronically to
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the reporter, but the index does not identify the contents or version of Exhibit 12 actually before
Mast. (See Exhibit FAC-20, Exhibit FAC-21, and Exhibit FAC-22.)

072. Plaintiff alleges that Barbara G. Smith’s subpoenaed records state that the 27-page Exhibit
12 downloaded during the Zoom session had blank pages 1 through 22 and print only on pages
23 through 27; that Smith emailed Williams on July 2, received a response with a blank message
body, called on July 6, and reported the unresolved problem to U.S. Legal on July 7; and that
U.S. Legal later sought Exhibit 12 from Williams and separately released EX 0012 Hans Mast
062520.pdf to Williams and Flynn on July 14.

(See Exhibit FAC-21.)

073. The copy of Mast Deposition Exhibit 12 contained in Defendants’ September 16, 2022
summary-judgment filing spans 27 filed PDF pages. It contains Fernando Lajato v. AT&T, Inc.
and Byong K. Choi v. Commonwealth Edison Co. materials, includes a repeated sequence of
Lajato pages, and contains no page titled Tilschner v. Spangler. Plaintiff alleges that the facial
contents of that later-filed copy must be considered together with the separate reporter-download
and native-file evidence described in paragraph 72.

(See Exhibit FAC-20, Exhibit FAC-21, and Exhibit FAC-22.)

074. Plaintiff alleges that Tilschner’s absence from the later-filed copy of Exhibit 12 was
material because Tilschner was the case Mast allegedly gave Plaintiff to justify the McGuire-
liability advice and because Mast had direct knowledge of Tilschner’s narrow limits.

(See Exhibit FAC-14, Exhibit FAC-20, Exhibit FAC-21, and Exhibit FAC-22.)

075. Plaintiff alleges that Talarico obtained or had access to the Barbara Smith subpoena
materials, the Mast deposition materials, and evidence supporting the Exhibit 12 issue.
(See Exhibit FAC-21, Exhibit FAC-22, and Exhibit FAC-25.)

076. Talarico filed an initial motion to exclude Mast’s deposition on October 12, 2022, an
amended motion on November 21, and the filed Second Amended Motion on November 23. The
Second Amended Motion sought exclusion of the June 25, 2020 deposition and leave to take
Mast’s deposition again under Rule 206(h)(2), the temporary Illinois Supreme Court COVID-19
orders, and Rule 211. Flynn filed Defendants’ response on November 30; Plaintiff filed a reply on
December 19; and the court heard the motion on December 21.

(See Exhibit FAC-22.)

077. By April 27, 2022, Talarico had actual knowledge of a separate certification-authenticity
issue concerning the 12LA178 deposition transcripts. In open court, with Flynn present, Talarico
stated that subpoena responses raised “a question about forged signatures on depositions by

the court reporters—or the certified court reporters,” and that he had subpoenaed reporters and
obtained their documents. Flynn stated that he had not seen the responses, and the court directed
Talarico to disclose them to Flynn while protecting personal information. On May 25, 2022,
Plaintiff also expressly instructed Talarico in writing that the reporter signatures, subpoena
responses, and related discovery needed to be completed before F(1) discovery closed.

(See Exhibit FAC-25.)

078. On June 10, 2022, Talarico did not appear because of a reported medical problem.
Plaintiff personally attended the proceeding remotely and observed that George K. Flynn was
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the only attorney speaking with Judge Meyer. Because counsel had not stated appearances, the
subsequently prepared ROP identified Flynn as “A VOICE.” Flynn described the subpoenas
directed to the underlying court reporters, acknowledged that reporters had responded with
handwritten signatures, minimized the issue’s relevance, and renewed his request that fact
discovery be closed. Plaintiff identified Flynn as the speaker in his June 15, 2022 email to
Talarico immediately after receiving the ROP. On July 11, Flynn confirmed that his request had
been an oral motion; the court closed F(1) discovery on its own motion while preserving only
limited action concerning Mast Exhibit 12 and the possibility of a motion to reopen. Plaintiff
alleges that Talarico failed to complete and preserve the broader certification-authenticity
investigation, obtain a ruling under Rule 211(d), or create a record adequate for appellate review.
(See Exhibit FAC-25.)

079. Defendants expressly argued waiver under Rule 211(c)(2) and (d), including that no
seasonable objection was made during the deposition and no motion to suppress was brought
with reasonable promptness after the defect was, or with due diligence could have been,
ascertained. Plaintift’s reply relied principally on Rule 211(c)(1), asserted that Rule 206(h)(2)
controlled the exhibit issue, and repeated that the problems were discovered through the April
27,2022 hearing and later subpoenas. At the December 21 hearing, Talarico acknowledged
that prior counsel knew of technical problems but made no objection during or after the
deposition, and that the motion came approximately two and one-half years later. Talarico then
orally sought to supplement the record with the subpoenaed audio. The ROP does not record
playback, admission, authentication, or substantive review of that audio. The court denied the
audio request, exclusion, a second deposition, and all other relief. Plaintiff alleges that Talarico
failed to make a focused Rule 211(d) reasonable-promptness and due-diligence showing; failed
to timely authenticate and present mast.wav, the later transcript, U.S. Legal/RemoteDepo logs,
native files, access records, and connection metadata; and failed to obtain a record adequate for
appellate review.

(See Exhibit FAC-21, Exhibit FAC-22, and Exhibit FAC-25.)

080. The record placed before Talarico contained the facts and documents necessary to present
fraudulent concealment as an alternative answer to the Popovich Defendants’ limitations and
repose motion. The Popovich Defendants themselves filed Mast Deposition Exhibit 4—the
October 22, 2013 letter and fax confirmation, POP000192 and POP000193—as pages C1109 and
C1110 of their September 16, 2022 summary-judgment submission.

(See Exhibit FAC-23.)

081. On June 24, 2021 at 10:55 a.m., Plaintiff sent Talarico “RX Timestamps.pdf,” identifying
the partial and complete Popovich and Dulberg versions, including POP000724 through
POP000727. At 12:21 p.m., Plaintiff sent “Nurses Report-Centegra.pdf,” identified the 17:13
discharge-activity entries at DUL000227 and DUL000229, compared them with the 5:39 p.m.
Walgreens waiting entry, and explained why the 26-minute interval tended to contradict the
McGuire-residence account. At 1:24 p.m., Plaintiff sent “Plaintiff’s Discovery Responses.pdf,”
identified the March 18, 2013 Mast-to-Barch transmission, directed Talarico to pages 98 through
103 and the timestamp-omitting receipt copies at pages 102 and 103, and supplied the subpoena
provenance. The underlying Popovich packet, POP000231 through POP000238, independently
confirms the signed letter, Walgreens enclosures, timestamp-omitting pages POP000235—
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POP000236, and successful six-page faxes to both Barch and Accardo.
(See Exhibit FAC-24 and Exhibit FAC-25.)

082. On June 25, 2021, after Plaintiff asked what procedure would require the defense to admit
or deny alteration of the documents, Talarico responded, “Rule 216. Admission of Fact or of
Genuineness of Documents.” That response supports the inference that Talarico received and

understood the receipt-version issue and was considering how to obtain an admission or denial.
(See Exhibit FAC-25.)

083. By November 12, 2022, Talarico also possessed Plaintiff’s recovered complete Walgreens
receipt image and Plaintiff’s written explanation comparing it with the multiple Popovich
versions and identifying the omitted timestamp portions. Talarico therefore possessed or

had access to the October 22 $7,500 demand and fax confirmation, the November $5,000
counterproposal and contrary no-liability advice, the receipt comparison, Plaintiff’s explanation,
the Popovich Bates versions, the hospital timing, the production trail, the deposition testimony,
and the means to investigate and authenticate the supporting record before his summary-
judgment response was due.

(See Exhibit FAC-12, Exhibit FAC-24, and Exhibit FAC-25.)

084. Talarico’s December 28, 2022 response invoked 735 ILCS 5/13-214.3 and Suburban Real
Estate Services, Inc. v. Carlson, but did not invoke 735 ILCS 5/13-215, DeLuna v. Burciaga,
fiduciary concealment, or equitable estoppel based on Mast’s concealed October 22 demand, the
later $5,000 counterproposal, and Mast’s materially contrary no-liability advice. Talarico also
did not present the corroborating Walgreens evidence, explain that fiduciary silence concerning
a material fact may constitute fraudulent concealment, argue the alternative five-year discovery
period, or submit the available evidence in a form directed to that alternative ground.

(See Exhibit FAC-23 through Exhibit FAC-25.)

08S. At the February 1, 2023 hearing, the court focused on when Plaintiff first suffered injury
and concluded that injury existed by January 2014. Talarico responded with local-rule objections,
Suburban, the December 12, 2016 mediation date, and generalized references to disputed
affirmative defenses. He did not present section 13-215, DeLuna, fiduciary concealment, the
concealed October 22 demand and authority dispute, Mast’s later contrary no-liability advice,

or the corroborating Walgreens comparison and discovery sequence. The court therefore entered
summary judgment without being asked to decide whether fraudulent concealment supplied

an independent five-year period, created material fact questions, or prevented the Popovich
Defendants from relying on limitations or repose.

(See Exhibit FAC-23 through Exhibit FAC-25.)

086. Talarico’s omission created an avoidable preservation and causation problem. If a
reviewing court would have treated section 13-215 or equitable estoppel as forfeited because

it was not distinctly presented below, Talarico’s own summary-judgment and postjudgment
omissions caused the forfeiture. Alternatively, if those authorities and facts remained available
as arguments supporting the preserved limitations issue, competent appellate counsel would
have presented them in a filed merits brief. Talarico did neither; he also allowed the appeal to be
dismissed without merits review.
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087. On February 1, 2023, Judge Joel Berg entered a written order granting Popovich and Mast’s
summary-judgment motion for the reasons stated on the record, finding that the two-year statute
of limitations had expired before 17LA377 was filed, entering judgment for Popovich and Mast,
and dismissing the case with prejudice.

(See Exhibit FAC-01, Exhibit FAC-04, and Exhibit FAC-23.)

088. At the February 1, 2023 hearing, the court rejected Plaintiff’s position that the December
12, 2016 binding-mediation award marked the first calculable pecuniary loss, stated that

“[t]he pecuniary loss occurred when he only got $5,000,” and held that the limitations period had
lapsed before 17LA377 was filed.

(See Exhibit FAC-04 and Exhibit FAC-13.)

089. Plaintiff alleges that the February 1, 2023 ruling was erroneous or, at minimum, that
Plaintiff had meritorious appellate issues sufficient to obtain reversal, vacatur, remand, or
reinstatement of 17LA377 if competently briefed.

(See Exhibit FAC-04, Exhibit FAC-05, Exhibit FAC-09 through Exhibit FAC-22, and Exhibit
FAC-23.)

090. Plaintiff alleges that the limitations issue could not properly be resolved against him as
a matter of law because the underlying personal-injury damages, bankruptcy-estate control,
Gagnon/McGuire liability, ADR cap, fraudulent concealment, and Mast/Tilschner/Exhibit 12
issues created disputed issues of fact and law.

(See Exhibit FAC-09 through Exhibit FAC-22 and

Exhibit FAC-23.)

BACKGROUND: THE 17LA377 APPEAL AND THE TALARICO DEFENDANTS

091. Plaintiff retained Talarico in or about October 2020 to represent Plaintiff in 17LA377 after
prior counsel withdrew or was discharged.
(See Exhibit FAC-03.)

092. The attorney-client relationship continued through the February 1, 2023 summary judgment
and into postjudgment and appellate proceedings.
(See Exhibit FAC-03, Exhibit FAC-05, Exhibit FAC-06, and Exhibit FAC-07.)

093. The appeal from the February 1, 2023 judgment was assigned Reviewing Court No. 2-23-
0072.
(See Exhibit FAC-05.)

094. Plaintiff alleges that Talarico transmitted the filed Notice of Appeal to opposing counsel,
signed its proof of service, communicated with Plaintiff about the circuit-clerk record fee and an
additional appellate filing fee, and later signed and filed motions seeking extensions and other
appellate relief.

(See Exhibit FAC-05 and Exhibit FAC-06.)

095. Plaintiff alleges that Talarico continued to accept compensation, give legal advice,
communicate about the appeal, and perform appellate-related work while Plaintiff reasonably
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believed Talarico was protecting Plaintift’s appellate rights.
(See Exhibit FAC-03, Exhibit FAC-05, Exhibit FAC-06, and Exhibit FAC-07.)

096. The filed Notice of Appeal identified Plaintiff as the appellant, was signed by Plaintiff,
used Plaintiff’s contact information, and left the appellant-attorney field blank, while Talarico
signed the proof of service and separately transmitted the filed notice to opposing counsel.
Plaintiff alleges that this caused or permitted the appeal to proceed with Plaintiff treated as
self-represented even though Talarico continued to advise, charge, or participate in the appellate

process.
(See Exhibit FAC-05.)

097. Plaintiff alleges that if Talarico intended to limit his role or to make Plaintiff responsible
for the opening brief, Talarico failed to communicate that limitation clearly and failed to obtain
Plaintiff’s informed consent in a manner that protected Plaintift’s appeal.

(See Exhibit FAC-03, Exhibit FAC-05, Exhibit FAC-06, and Exhibit FAC-07.)

098. On September 26, 2023, while the appeal remained pending, Plaintiff emailed Talarico that
he had mailed a $10,000 retainer check for additional fraud-on-the-court, civil-rights, bankruptcy,
and related matters, and that the payment did not end Talarico’s continued representation in
existing cases and appeals. BN-7 records a $10,000 “Retainer for additional cases” on September
29. Plaintiff alleges Talarico received and retained it. Plaintiff pleads this only to show scope,
continuation, knowledge, and his reasonable belief that Talarico was protecting appellate and
postjudgment rights.

(See Exhibit FAC-03.)

099. Between May 20 and May 22, 2023, Plaintiff notified Talarico that the appellate common-
law-record PDF contained nonworking internal hyperlinks and that the report-of-proceedings
materials omitted reports, included mismatched or irregular materials, and reflected metadata or
timing inconsistencies.

(See Exhibit FAC-06.)

100. Talarico’s May 24, 2023 first extension motion identified record defects, and the May 26
order extended the opening-brief deadline to July 31, 2023. Later filed appellate papers recited
subsequent deadlines of September 29 and November 3, 2023. Talarico’s November 3 emergency
motion sought an audit, record supplementation, and additional time. The November 9 order
denied the emergency motion but set November 22, 2023 as the absolutely final opening-brief
deadline. Plaintiff alleges that Talarico did not timely or effectively secure record correction or
protect the deadline, no opening brief was filed, and the appeal was dismissed on December 4,
2023.

(See Exhibit FAC-05 and Exhibit FAC-06.)

101. Plaintiff alleges that Talarico did not timely or effectively secure correction, preservation,
supplementation, or presentation of the appellate record.
(See Exhibit FAC-05, Exhibit FAC-06, and Exhibit FAC-25.)

102. Plaintiff alleges that Talarico failed to file a timely opening brief in the 17LA377 appeal.
(See Exhibit FAC-05.)
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103. The appeal was dismissed on December 4, 2023 for failure to file an opening brief.
(See Exhibit FAC-01 and Exhibit FAC-05.)

104. Plaintiff alleges that after the appellate dismissal, Talarico gave instructions concerning
Supreme Court review or a petition for leave to appeal, but did not competently preserve or
perfect further review.

(See Exhibit FAC-07.)

105. On or about January 6, 2024, Talarico instructed Plaintiff and Thomas Kost to use a
“Preamble” in the Illinois Supreme Court petition for leave to appeal and provided wording for
that preamble.

(See Exhibit FAC-07.)

106. On or about January 8, 2024, Talarico submitted or caused to be submitted a petition for
leave to appeal to the Illinois Supreme Court under envelope or case number 25884372, The
filing was returned on January 9, 2024. The return notice stated, among other things, that the
petition lacked a proper certificate of compliance, failed to include the Appellate Court order,
improperly listed or failed to attach appendix materials, and stated that because Talarico was
representing Plaintiff, Talarico’s signature, not Plaintiff’s, was required. The return notice also
instructed that, because the petition was due January 8, 2024, a motion for leave to file the
petition instanter was required.

(See Exhibit FAC-07.)

107. Plaintiff alleges that Talarico resigned or terminated the representation on or about January
14, 2024, after the appeal had already been dismissed and after Plaintiff’s ability to obtain
appellate or Supreme Court review had been impaired.

(See Exhibit FAC-07.)

108. After the representation ended, Plaintiff requested case files, work product,
communications, notes, receipts, thumb drives, and accounting and trust-account records. The
April 12, 2024 response asserted that Plaintiff already possessed the materials in Talarico’s files
and promised handwritten time sheets within 28 days. Plaintiff alleges incomplete turnover
impaired appellate, postjudgment, and related remedies.

109. Plaintiff further alleges that Talarico later made written statements in his April 29, 2024
ARDC response, his August 19, 2025 22L010905 response, and related submissions that were
materially inconsistent with the contemporaneous retainer, petition, filing, and withdrawal
records. Plaintiff pleads those statements only as evidence of Talarico’s role, knowledge, scope,
post hoc explanation, blame-shifting, breach, concealment/discovery, and Plaintift’s reasonable
belief that Talarico was acting as counsel - not as a separate defamation, ARDC-review, or
standalone fraud claim.

(See Exhibit FAC-26.)

110. Plaintiff’s September 26 email said he mailed a $10,000 retainer for upcoming
fraud-on-the-court, civil-rights, bankruptcy, and related matters and that existing cases and
appeals continued; BN-7 records a September 29 $10,000 “Retainer for additional cases.”
Talarico’s later ARDC response says his representation grew from one malpractice case to
all listed matters under a combined monthly fee, but also calls the unproven conspiracy/fraud
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allegations a “fantasy” to which his name was being added. Plaintiff alleges the writings are
material to scope, payment, knowledge, and disavowal.
(See Exhibit FAC-03 and Exhibit FAC-26.)

111. Talarico’s ARDC response says the final-extension and petition strategy was attorney
judgment, fully discussed and acquiesced in, and that hyperlinks were used because clients
demanded hundreds of pages. His August 19, 2025 response instead says he was “specifically
ordered” and “under a compulsion” to file and litigate. The contemporaneous record shows he
supplied the Preamble; the petition identified him as counsel and facially bore his electronic
signature; the filing listed him as filer and filing attorney; and the return notice required his
signature and an instanter motion. Plaintiff alleges the varying accounts and later allocation of
responsibility are facially inconsistent and evidence post hoc blame-shifting.

(See Exhibit FAC-07 and Exhibit FAC-26.)

112. Plaintiff alleges that these writings show that Talarico did not clearly limit his role, did not
adequately communicate responsibility for the appellate brief or Supreme Court petition, did not
protect Plaintiff’s appellate or postjudgment rights, and later shifted among attorney judgment,
client acquiescence, client direction, and compulsion when explaining the consequences. Plaintiff
pleads the writings for those limited purposes and not to allege that every strategy disagreement
independently proves fraud.

(See Exhibit FAC-03, Exhibit FAC-07, and Exhibit FAC-26.)

113. Before the appeal was dismissed, Talarico had or was provided materials identifying the
central appellate issues, including records concerning the February 1, 2023 summary judgment,
the record-on-appeal defects, the Mast deposition and Exhibit 12 defects, the Barbara Smith
subpoena materials, Tilschner, the 12LA178 and bankruptcy chronology, the McGuire/Gagnon
liability record, and the ADR-cap materials.

(See Exhibit FAC-04 through Exhibit FAC-25.)

114. Plaintiff alleges that Talarico therefore had sufficient information to preserve and present
those issues in the direct appeal and, where supported by newly discovered facts or other legally
sufficient grounds, to advise and pursue available postjudgment relief.

(See Exhibit FAC-04 through Exhibit FAC-25.)

115. Plaintiff alleges that the Talarico Defendants’ acts and omissions were not reasonable
strategic choices.

116. Plaintiff alleges that the Talarico Defendants’ acts and omissions included failure to file
the appellate brief, failure to preserve the record, failure to communicate accurately about
representation status and deadlines, failure to disclose the risk of dismissal, failure to obtain
necessary documents, and failure to act with the care, diligence, loyalty, and communication
required of counsel.

(See Exhibit FAC-03, Exhibit FAC-05, Exhibit FAC-06, Exhibit FAC-07, Exhibit FAC-25, and
Exhibit FAC-26.)
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WHY THE 17LA377 APPEAL WOULD HAVE SUCCEEDED

117. The appeal from the February 1, 2023 summary judgment presented questions of law
reviewed de novo, including limitations, accrual, actual injury, and whether summary judgment
was proper on the record.

(See Exhibit FAC-04 and Exhibit FAC-23.)

118. A competent appellate brief would have argued that the injury in a legal-malpractice action
is a pecuniary loss caused by the attorney’s alleged malpractice, not the negligent act itself. In
litigation-based malpractice, an adverse judgment, settlement, or dismissal frequently establishes
actual injury, but the particular result depends upon whether the event caused an actual and
nonspeculative monetary loss. Plaintiff does not contend that the limitations period waits until
the exact amount or full extent of damages is known; Plaintiff contends that the February 2023
record did not establish as a matter of law that the January 2014 partial settlement had already
caused an actual, unrecoverable monetary shortfall. Suburban Real Estate Services, Inc. v.
Carlson, 2022 1L 126935, 9 17-19, 28-39.

119. A competent appellate brief would have relied on Illinois Supreme Court authorities
including Tri-G and Suburban Real Estate Services, Inc. v. Carlson, 2022 IL 126935, for actual
injury and accrual and, independently and in the alternative, DeLuna v. Burciaga, 223 Ill. 2d 49,
71-77 (2006), for section 13-215’s application to legal-malpractice limitations and repose and for
fiduciary concealment. Those authorities supplied separate grounds for reversal or remand: the
record did not establish a limitations-triggering pecuniary injury before December 12, 2016; and,
even if January 2014 were accepted as the injury date, section 13-215 supplied an independent
five-year discovery period or, at minimum, the concealment evidence created material factual
disputes precluding summary judgment.

(See Exhibit FAC-04 and Exhibit FAC-23 through

Exhibit FAC-25.)

120. A competent appellate brief would have argued that the January 22, 2014 partial settlement
with the McGuires did not conclusively establish an actual, unrecoverable pecuniary shortfall
attributable to the Popovich Defendants. The claim against Gagnon remained pending, Plaintift’s
total damages and ultimate recovery remained unresolved, and a sufficient recovery on the
remaining claim could have eliminated or materially reduced any monetary shortfall attributable
to releasing the McGuires. The December 12, 2016 award valued Plaintiff’s net damages at
$561,000 while the binding ceiling limited payment to $300,000, thereby fixing a substantial
shortfall. At minimum, those facts created a genuine issue concerning when an actual loss
attributable to the alleged Popovich malpractice became nonspeculative.

(See Exhibit FAC-09 through Exhibit FAC-19.)

121. A competent appellate brief would have argued that, at minimum, reasonable minds could
differ on when Plaintiff knew or reasonably should have known that he had sustained a legally
actionable pecuniary injury caused by Popovich and Mast.

(See Exhibit FAC-12, Exhibit FAC-13, Exhibit FAC-15, Exhibit FAC-18, Exhibit FAC-19,
Exhibit FAC-21, Exhibit FAC-22, and Exhibit FAC-23.)
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122. Accordingly, Plaintiff’s primary Suburban argument was not that the limitations period
waited until every element or the full amount of damages became known. It was that the record
did not establish as a matter of law an actual and unavoidable monetary loss attributable to the
partial McGuire settlement while the Gagnon claim and the possibility of a sufficient remaining
recovery continued. Plaintiff alleges that the December 12, 2016 award and binding ceiling
first fixed that shortfall or, at minimum, that reasonable minds could differ concerning when the
shortfall became an actual pecuniary injury.

123. Independently and in the alternative, and without conceding January 2014 accrual for

any other purpose, if the court’s January 2014 injury date were assumed solely for limitations-
and-repose analysis, section 13-215 permitted commencement within five years after Plaintiff
discovered that he had a cause of action where the persons liable fraudulently concealed that
cause. 735 ILCS 5/13-215. Section 13-215 is an exception to both the two-year limitations period
and the six-year repose period applicable to legal malpractice. DeLuna v. Burciaga, 223 TIll. 2d
49, 71-75 (2006).

124. DeLuna further recognizes that the attorney-client fiduciary relationship imposes duties

of candor and disclosure and that an attorney’s silence concerning material facts may constitute
fraudulent concealment without a separate affirmative misrepresentation. Id. at 76—77. Plaintiff’s
theory does not depend upon a generalized duty to advise a client to sue his own attorneys.

It rests upon the Popovich Defendants’ existing fiduciary duties during the representation

to disclose material settlement communications, obtain settlement authority, preserve and
honestly use evidence entrusted to them, and refrain from misleading Plaintiff concerning the
claims they were handling. The evidence also exceeded mere silence: the Popovich Defendants
allegedly withheld Mast’s unauthorized October 22 $7,500 demand; thereafter presented the
McGuires’ $5,000 counterproposal while giving materially different categorical no-liability
advice; displayed selectively incomplete Walgreens receipt copies; challenged Plaintiff to locate
a timestamp that the displayed copies omitted; and thereafter transmitted, retained, or used
versions omitting the timestamp-bearing portions.

125. The October 22 demand and subsequent advice provide the clearest limitations evidence.
Without knowledge of the demand, Plaintiff knew only that the McGuires had proposed

paying $5,000 and that his fiduciary advised him they had no liability and would otherwise
obtain dismissal for free. The concealed demand would have revealed that Mast had already
acted without Plaintiff’s authority, had demanded $7,500 to release the McGuires, and later
supplied a materially different explanation when recommending acceptance of their $5,000
counterproposal. Concealment of that sequence prevented Plaintiff from recognizing facts
showing that the settlement advice itself, rather than merely the strength of the underlying case or
the position of opposing counsel, may have resulted from attorney wrongdoing. The Walgreens
versions independently corroborate an alleged method of concealment involving custody of
complete client evidence, presentation or transmission of selectively incomplete versions, use
of the missing information to discredit Plaintiff’s recollection, and later production of separated
components establishing that the missing evidence had existed in the firm’s files.

126. Those facts also defeat the premise that Plaintiff was sufficiently alerted to the Popovich
Defendants’ wrongdoing by January 2014. The relevant inquiry was not whether Plaintiff had
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disagreements, suspicions, or dissatisfaction, but whether he knew or reasonably should have
known both that he was injured and that the injury was wrongfully caused by his attorneys. An
attorney’s fiduciary concealment and affirmative lulling may prevent that knowledge even where
a client suspects that something in the underlying case is wrong.

127. Plaintiff alleges that the final ADR award issued on December 12, 2016, together with
the circuit court’s dismissal that same day, first made the pecuniary injury associated with

the lost McGuire vicarious-liability recovery realized and discoverable. Plaintiff commenced
17LA377 on November 28, 2017, within two years of that date. Plaintiff separately discovered
Mast’s concealed, unauthorized October 22, 2013 $7,500 demand in July 2019 while examining
the Popovich defendants’ Bates-stamped production with Thomas Kost. The July 7-8, 2019
communications to Williams identified the previously unknown demand and Plaintift’s lack
of authorization. The December 2016 injury discovery and July 2019 demand discovery are
separate events, with separate significance in the accrual and concealment analyses. (Original
Compl. 99 19-27, 60, 134—137, 189-191; original Ex. 132, 4/ 53—57 and attached award;
original Exs. 65, 153, ED-1.)

128. Independently, section 13-215 applies to Plaintiff’s allegations that his fiduciaries
concealed material settlement communications and misled him about the McGuire claims,
preventing timely discovery of the actionable wrong. DeLuna v. Burciaga, 223 Ill. 2d 49, 71-77
(2006). This alternative addresses the asserted January 2014 injury date without accepting that
date as correct. On that premise, the ordinary two-year period would have expired in January
2016, before Plaintift’s alleged December 2016 realization and discovery of the pecuniary injury.
Even measuring section 13-215’s five-year period from the earlier December 2016 discovery
associated with the underlying loss, commencement of 17LA377 in November 2017 was
timely. The concealed demand discovered in July 2019 provides retrospective evidence of the
nondisclosure and misleading advice that preceded that loss. The alternative therefore preserves
both the five-year concealment analysis and the separate, later discovery date of the demand.

129. The July 2019 discovery of the demand and the later recovery of additional document
versions supply retrospective proof of what material information existed in the Popovich
defendants’ custody, what Plaintiff had been given or denied, and the reasonableness of

his reliance and delayed discovery. They also bear on what successor counsel received

and subsequently failed to present effectively. The demand, Bates POP 000192, and its fax
confirmation, Bates POP 000193, were included in the defendants’ September 16, 2022
summary-judgment filing at C 1109-1110 V2, corresponding to original Exhibit DP at 254—
255. Plaintiff alleges that counsel failed to use the available evidence effectively to expose
the unauthorized demand, explain its relationship to the later settlement advice, and present
the resulting concealment grounds. The document’s inclusion in a filed exhibit and counsel’s
presentation of its legal significance must be examined separately. (Original Compl. 99 134-137,
182, 188; original Ex. DP at 254-255; see also Exhibit FAC-20 and Exhibit FAC-25.)

130. At minimum, the October 22 demand, disputed authority, nondisclosure, November $5,000
counterproposal, subsequent independent-contractor/no-control rationale, Tilschner advice,
Walgreens document versions, fiduciary duties, reliance, and discovery sequence created material
fact questions concerning concealment, knowledge, reasonable diligence, causation, credibility,
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and equitable estoppel. Those same facts supported equitable estoppel because Plaintiff alleges
that he reasonably relied upon his fiduciaries’ conduct, incomplete disclosures, and categorical
no-liability advice in refraining from filing a malpractice action until the later outcome disclosed
an actual loss. Intent to induce delay is not indispensable where the client reasonably relied upon
the attorney’s conduct in forbearing suit. Jackson Jordan, Inc. v. Leydig, Voit & Mayer, 158 Ill.
2d 240, 252-53 (1994). These disputed questions could not properly be resolved against Plaintiff
on summary judgment.

131. Ordinary repose did not bar 17LA377 as to the central actionable Popovich acts pleaded
here because those acts occurred after November 28, 2011—including receipt of Plaintiff’s
Walgreens materials on December 1, 2011; the November 2012 use of partial receipt copies;

the 2013 document transmissions, settlement demand, advice, and nondisclosure; the January
2014 settlement conduct; and the 2015 postpetition and file-turnover conduct—and Plaintiff
filed 17LA377 on November 28, 2017. Plaintiff does not rely upon continuous representation to
postpone the commencement of repose. Independently and in the alternative, DeLuna recognizes
section 13-215 as an exception to legal-malpractice repose when fraudulent concealment is
proved.

132. A competent response, postjudgment motion, and appeal would have organized these
grounds cumulatively and in the alternative: Suburban defeated the asserted January 2014 accrual
date; section 13-215 defeated limitations even if that date were assumed; ordinary repose had not
expired; section 13-215 alternatively defeated repose; and the Popovich Defendants’ fiduciary
concealment and lulling supported equitable estoppel. Each ground supplied a substantial,
nonduplicative path to denial or reversal of summary judgment.

133. A competent appellate brief would have argued that the McGuire settlement could not be
analyzed in isolation from Gagnon because Plaintift’s case included agency, master-servant,
vicarious-liability, and right-to-control theories. Those theories arose from the McGuires’ request
that Gagnon perform the tree work, the benefit to their property, their alleged furnishing of and
authority over the chainsaw and related equipment, their presence and participation, and the fact
that Gagnon’s alleged negligence occurred while performing the very tree-cutting work requested
of him.

(See Exhibit FAC-09, Exhibit FAC-10, and Exhibit FAC-11.)

134. A competent appellate brief would have shown that the available 12LA178 source
collection contains no complaint, answer, cross-claim, discovery response, or deposition
testimony in which a 12LLA178 defendant expressly pleaded or identified Gagnon as an
independent contractor. The complaint pleaded him as the McGuires’ agent; Gagnon admitted
complaint paragraphs 5 through 8; and the McGuires admitted the request, authority, permission,
benefit, and chainsaw-ownership allegations while disputing agency and control. The first
contemporaneous written functional formulation located by Plaintiff of the later independent-
contractor/no-control rationale appears in Mast’s November 18-20, 2013 communications,
after Mast’s undisclosed October 22 demand and in connection with recommending acceptance
of the McGuires’ $5,000 counterproposal. Plaintiff alleges that this chronology supports a
reasonable inference that the rationale was developed or used to obtain Plaintiff’s acceptance
of the settlement while the earlier demand remained concealed; Plaintiff does not plead that the
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inference has already been judicially established as fact.
(See Exhibit FAC-09 through Exhibit FAC-14 and Exhibit FAC-20 through Exhibit FAC-23.)

135. A competent appellate brief would have presented the deposition evidence rather than
reducing it to the label “independent contractor.” Plaintiff testified that Gagnon said he was
taking down another tree for his mother. Gagnon testified that he performed the work at his
parents’ request, on their property, for their purpose and benefit; that his mother wanted to
provide him income and paid him; and that he regarded the work as a favor, chore, or service for
her. Although Gagnon also testified that the McGuires did not instruct him how to perform the
work and that he had no invoice or written contract, those facts created a fact-dependent agency
and right-to-control question rather than establishing independent-contractor status as a matter of

law.
(See Exhibit FAC-09, Exhibit FAC-10, Exhibit FAC-11, and Exhibit FAC-23.)

136. A competent appellate brief would have applied the controlling agency principles. Illinois
law recognizes that a person who volunteers services without an agreement or expectation of
reward may be a servant of the person accepting the services, and that volunteer status does

not necessarily preclude a master-servant relationship. The controlling considerations include
acceptance of the services, the principal’s control or right to control, the nature and purpose

of the assigned work, the right to direct or terminate the relationship, and the surrounding
circumstances; unless those facts clearly appear, the relationship is ordinarily a fact question.
Alms v. Baum, 343 I1l. App. 3d 67, 71-72 (2003); Restatement (Second) of Agency §§ 220, 221,
225 (1958). Gagnon’s status as the McGuires’ adult son, his description of the work as a favor or
chore, and the absence of a formal written contract therefore did not categorically defeat agency
or vicarious liability.

137. The reported opinion in Parks v. Brinkman identifies Mast and Popovich among counsel
for the plaintiff-appellee in a 2013 appeal arising from a September 17, 2012 jury trial whose
sole remaining claim sought to impose vicarious liability upon an organization for the conduct
of an unpaid volunteer. Parks v. Brinkman, 2014 IL App (2d) 130633, 9 30, 4447 & n.2. The
Parks opinion was filed May 2, 2014, after the McGuire settlement, and Plaintiff does not allege
that it was published precedent Mast was required to cite before its issuance. Plaintiff alleges
instead that the Parks litigation supports an inference of Mast’s and Popovich’s contemporaneous
familiarity with volunteer vicarious-liability principles already recognized in Alms. Parks
ultimately reversed because the injury-causing act—hugging and picking up another person—
was not the kind of work the volunteer was assigned to perform and was not shown to have been
motivated by a purpose to serve the organization. That scope distinction favored investigation of
the McGuire claim because Gagnon’s alleged negligence occurred while he was performing the
exact tree-cutting work requested for his parents’ property and benefit.

138. A competent appellate brief would have argued that Tilschner’s absence from the copy of
Mast Deposition Exhibit 12 contained in Defendants’ September 16, 2022 summary-judgment
filing; the filed transcript index’s identification of Exhibit 12 only by number and marking page,
without identifying the contents or version actually before Mast; the contrast between Williams’s
on-record description of Exhibit 12 as a 27-page legal-research packet and Mast’s immediate
statement that he had only one case before him; and the separate reporter-download and exhibit-
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access defects collectively undermined the completeness and reliability of the Mast deposition
and summary-judgment record. (See Exhibit FAC-14, Exhibit FAC-20, Exhibit FAC-21, and
Exhibit FAC-22.)

139. A competent appellate brief would have addressed the procedural record actually made

on the Rule 206/Rule 211 motion: the April 27, 2022 discovery and production chronology;
Defendants’ Rule 211(c)(2) and (d) waiver arguments; Plaintift’s reliance on Rule 211(c)(1) and
assertion that Rule 206(h)(2) controlled; the December 21 colloquy concerning prior counsel’s
knowledge of technical problems, the absence of a contemporaneous or later objection, and the
approximately two-and-one-half-year delay; and the separate subpoenaed reporter, audio, and
native-file evidence. The brief would have argued why the later-discovered materials required
evidentiary consideration, record supplementation, or appropriate remand rather than being
treated only as an ordinary correctable deposition objection.

(See Exhibit FAC-21, Exhibit FAC-22, and Exhibit FAC-25.)

140. A competent appellate brief would have challenged the December 21, 2022 denial on the
complete record. Talarico first asked orally at the hearing to supplement the record with the
subpoenaed audio; the ROP does not record playback, admission, authentication, or substantive
review of that audio; the court denied the request on the stated ground that it would not assist,
denied exclusion and a second deposition, and the written order denied all relief including audio
supplementation. A competent brief would have connected the audio, reporter records, filed and
later transcripts, Exhibit 12 versions, prejudice, Rule 211 promptness, and due diligence with
precise record citations.

(See Exhibit FAC-21, Exhibit FAC-22, and Exhibit FAC-25.)

141. A competent appellate brief would have argued that Plaintiff’s November 26, 2014

Chapter 7 filing made the prepetition personal-injury cause of action and its proceeds property
of the bankruptcy estate under 11 U.S.C. § 541(a)(1) and (a)(6); made the Chapter 7 trustee

the representative of the estate with capacity to prosecute the claim under 11 U.S.C. § 323

and Federal Rule of Bankruptcy Procedure 6009; placed employment of counsel to represent

the estate under 11 U.S.C. § 327; and required legally sufficient trustee action, notice, and
bankruptcy-court approval for a compromise or settlement under Federal Rule of Bankruptcy
Procedure 9019(a). See Biesek v. Soo Line R.R. Co., 440 F.3d 410, 413 (7th Cir. 2006). The brief
also would have argued that 11 U.S.C. § 362(a)(3) and (c)(1) protected estate property against
unauthorized affirmative acts to obtain possession of or exercise control over it while it remained
property of the estate. See City of Chicago v. Fulton, 592 U.S. 154, 158-62 (2021). The brief
would have distinguished the opposing parties’ ability to defend against 12LLA178 and the circuit
court’s continuing ability to adjudicate the underlying Illinois tort issues from the separate
authority to prosecute, compromise, cap, settle, release, diminish, or dispose of the estate-owned
claim. Estate ownership and real-party-in-interest principles did not necessarily eliminate the
circuit court’s subject-matter jurisdiction over the underlying tort action, but the circuit court’s
directions that Plaintiff personally retain counsel or appear pro se could not confer authority

that federal bankruptcy law placed with the trustee. Plaintiff’s personal appearances and
personal retention of counsel, without abandonment, trustee authorization, ratification, joinder,
substitution, or other legally sufficient estate action, did not alone authorize Plaintiff or counsel
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to bind, reduce, or dispose of the estate asset.
(See Exhibit FAC-15, Exhibit FAC-16, Exhibit FAC-18, and Exhibit FAC-19.)

142. A competent appellate brief would have presented the record-supported linked chronology:
Heeg’s January 2015 written notice to the Popovich office that 12LA178 was an estate asset;
Mast’s responses concerning liability, medical expenses, anticipated recovery, settlement efforts,
liens, and possible retention by the estate; the February 4 hearing at which Judge Meyer selected
a pretrial settlement conference after defense counsel raised trial or pretrial settlement; Mast’s
withdrawal notice, which did not identify service upon Heeg or another estate representative; the
March 13 withdrawal and direction that Plaintiff personally retain counsel or file an appearance
to avoid dismissal; Balke’s March 19 appearance; the April 10 order setting the May 13
settlement conference; the May 13 report of proceedings documenting the off-record settlement
discussions, the return of counsel and Plaintiff to the record, and Judge Meyer’s statement

that “they have got to go talk to some people”; Plaintiff’s June 12, 2015 statement in open

court that the remaining McGuire settlement proceeds had to be turned over to the bankruptcy
court; Balke’s responsive assertion of a $15,000 exemption; the circuit court’s March 13 and
June 12 directions that Plaintiff personally appear pro se or retain counsel to avoid dismissal;

the September 22, 2015 postpetition Baudin & Baudin agreement and $3,333.33 retainer;
Baudin’s November 6 appearance for Plaintiff rather than the trustee or estate; the June-August
2016 state-court development of the binding-mediation track; and the October 4 and October

31, 2016 employment and approval papers containing the postpetition/prepetition, Baudin &
Baudin/Baudin Law Group, client-identity, execution, and preapproval-disclosure issues. That
chronology presented unresolved questions concerning estate ownership, prosecution authority,
settlement authority, counsel employment, and bankruptcy-court approval that could not properly
be resolved merely from Plaintiff’s personal participation or retention of counsel.

(See Exhibit FAC-15, Exhibit FAC-16, and Exhibit FAC-18.)

143. A competent appellate brief would have presented the agreement-source and execution
conflict: BK Doc. 34-2 filed October 4, 2016 had blank signature lines and special-billing/deposit
terms; after the October 31 order, Olsen asked Baudin whether the debtor should electronically
sign the form or Olsen should sign as trustee, and Baudin replied that Olsen could sign it; the
copy released on October 28, 2022 bears handwriting on Plaintiff’s line that he denies signing

or authorizing, attorney dates of December 8, unexplained marks, and different deposit and

fee language. The award valued the claim at $660,000 gross and $561,000 net, while the

ceiling limited payment to $300,000. At minimum, authority, authenticity, execution date, later
discovery, disclosure, and economic effect presented disputed facts material to concealment,
accrual, actual injury, causation, damages, and the case within a case. Plaintiff alleges no forensic
or judicial forgery finding.

(See Exhibit FAC-15, Exhibit FAC-18, and Exhibit FAC-19.)

144. A competent appellate brief would have argued that summary judgment was improper
because the record and reasonable inferences should have been viewed in Plaintiff’s favor as
nonmovant.

(See Exhibit FAC-04 and Exhibit FAC-23.)
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145. A competent appellate brief would have argued that the February 1, 2023 judgment should
be reversed, vacated, or remanded because limitations, fraudulent concealment, accrual, injury,
and proximate cause turned on disputed facts and an incomplete record.

(See Exhibit FAC-04 through Exhibit FAC-25.)

146. Plaintiff alleges that, had Talarico filed a competent appellant’s brief raising these issues
with record citations and proper legal argument, the Second District Appellate Court would have
reversed, vacated, remanded, or reinstated 17LA377.

(See Exhibit FAC-04 through Exhibit FAC-25.)

WHY PLAINTIFF WOULD HAVE PREVAILED OR OBTAINED A BETTER RESULT
IN 17LA377 AFTER REMAND

147. Plaintiff would have defeated or reversed summary judgment through multiple independent
or alternative routes. Primarily, under Suburban, no actionable, nonspeculative pecuniary injury
occurred before the December 12, 2016 binding mediation. Alternatively, even if injury existed
by January 2014, section 13-215 supplied five years from discovery of the concealed Popovich
malpractice cause no earlier than December 12, 2016. The same concealment evidence also
supported equitable estoppel and created fact questions that precluded summary judgment.

148. Plaintiff filed 17LA377 on November 28, 2017—Iess than one year after December

12, 2016 and therefore timely under both the two-year discovery rule as correctly applied
under Suburban and the alternative five-year period under section 13-215. The 2019 and 2022
document discoveries corroborated earlier concealment; they are not alleged as new accrual
dates.

149. The claims based upon the central Popovich acts identified above were filed within ordinary
six-year repose because those acts occurred after November 28, 2011, and 17LA377 was filed on
November 28, 2017. Plaintiff does not rely upon continuing representation as a tolling doctrine.
Independently and in the alternative, section 13-215 prevented the Popovich Defendants from
obtaining the benefit of repose if their fraudulent concealment of the cause of action is proved.

150. Plaintiff would have proven that the Popovich Defendants owed duties arising from the
attorney-client and fiduciary relationship, including duties of reasonable professional care,
loyalty, candor, communication, disclosure of material settlement communications, preservation
and competent use of client evidence, and informed consent concerning settlement authority and
strategy.

(See Exhibit FAC-09, Exhibit FAC-12, Exhibit FAC-13, Exhibit FAC-14, and Exhibit FAC-24.)

151. Plaintiff would have proven that Popovich and Mast breached those duties by transmitting
the October 22, 2013 $7,500 McGuire settlement demand without Plaintiff’s prior informed
consent.

(See Exhibit FAC-12.)

152. Plaintiff would have proven that Popovich and Mast breached their duties by concealing
the unauthorized October 22 $7,500 demand and by inducing or permitting Plaintiff to accept
the McGuires’ later $5,000 counterproposal through incomplete or inaccurate advice that the
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McGuires had no legal liability and would otherwise obtain dismissal without payment.
(See Exhibit FAC-12, Exhibit FAC-13, and Exhibit FAC-14.)

153. Plaintiff would have proven that Popovich and Mast materially overextended Tilschner as

a reason Plaintiff supposedly could not prevail against the McGuires and failed to analyze the
separate agency, master-servant, vicarious-liability, and right-to-control theories supported by the
12LA178 record. They also failed to account for the preexisting rule that a person performing
services as a volunteer or family favor may nevertheless be a servant when the facts establish
acceptance of the services and a right to control. Alms v. Baum, 343 Ill. App. 3d 67, 71-72
(2003).

(See Exhibit FAC-09 through Exhibit FAC-14.)

154. Plaintiff would have proven that a competent attorney would not have reduced the McGuire
claims to a $5,000 settlement without properly analyzing the pleaded agency relationship;
Gagnon’s admissions; the McGuires’ admissions and denials; the request, purpose, location,

and benefit of the assigned tree work; payment to Gagnon and his description of the work as

a service, favor, or chore for his mother; the right-to-control factors; the chainsaw and other
equipment supplied or controlled by the McGuires; the contribution cross-claim and unanswered
pleading posture; the applicable agency and volunteer-servant authorities; and the overall value
of 12LA178.

(See Exhibit FAC-09 through Exhibit FAC-14.)

155. Plaintiff would have proven that Popovich and Mast’s conduct caused Plaintiff to lose a
materially better recovery in 12LA178.
(See Exhibit FAC-09 through Exhibit FAC-19 and Exhibit FAC-24.)

156. Plaintiff would have proven damages in 17LA377 by establishing the collectible value of
the lost McGuire claims, the effect of the later Gagnon cap and bankruptcy-estate proceedings,
and the difference between the actual net recovery and the net recovery Plaintiff would have
obtained with competent representation.

(See Exhibit FAC-19 and Exhibit FAC-24.)

157. Although remand of 17LA377 may have required additional discovery, record correction,
evidentiary proceedings, or trial before judgment, Plaintiff does not seek damages merely for
the loss of an opportunity to continue litigating. Plaintiff alleges that he ultimately would have
prevailed in 17LA377 by proving the Popovich Defendants’ malpractice and a materially greater
collectible recovery in 12LA178.

(See Exhibit FAC-04, Exhibit FAC-23, and the case-within-a-case allegations above.)

WHY PLAINTIFF WOULD HAVE OBTAINED A BETTER RESULT IN 12LLA178

158. Plaintiff’s underlying injury was severe, permanent, and affected his dominant right arm.
(See Exhibit FAC-24.)

159. Plaintiff had significant medical expenses, future medical issues, lost wages, impairment,
pain and suffering, and loss of normal life.
(See Exhibit FAC-24.)
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160. The December 2016 ADR award states $660,000 gross, 15% comparative fault, and
$561,000 net. The $300,000 ceiling reduced payment by $261,000 before fees, costs, liens, and
distributions; the bankruptcy estate later recorded the $300,000 capped award plus $1,000 Med
Pay.

(See Exhibit FAC-01, Exhibit FAC-19, and Exhibit FAC-24.)

161. Plaintiff alleges that the $5,000 McGuire settlement was materially below the fair value of
the McGuire claims if those claims had been competently investigated, pleaded, preserved, and

presented.
(See Exhibit FAC-09 through Exhibit FAC-13 and Exhibit FAC-24.)

162. Plaintiff alleges that the McGuires’ potential liability materially increased the available
settlement and judgment value of 12LA178 because they owned and occupied the property;
requested that Gagnon perform the tree work for their purpose and benefit; allegedly purchased,
owned, supplied, or controlled the chainsaw and related equipment; and allegedly possessed

the right to direct, control, or terminate the work. Gagnon’s alleged negligence occurred during
the precise tree-cutting task requested of him, not during unrelated personal conduct. His
relationship as the McGuires’ son, his characterization of the work as a favor or chore, and the
absence of a written contract did not eliminate fact questions concerning agency, master-servant
status, scope of the relationship, the right to control, or vicarious liability.

(See Exhibit FAC-09, Exhibit FAC-10, and Exhibit FAC-11.)

163. Plaintiff alleges that competent prosecution of 12LLA178 would have preserved the claims
against the McGuires, avoided or improved the later cap, increased settlement leverage, and
produced a materially greater collectible net recovery. Collectibility was not purely speculative:
the bankruptcy estate actually received $301,000 in underlying proceeds; Barch’s November 18,
2013 letter identified his contact at Auto-Owners Insurance Company and Claim No. 13-2779-11;
the $5,000 McGuire settlement was actually funded; and the McGuires admitted ownership of
the property. Those facts support a reasonable inference that at least some additional judgment or
settlement involving the McGuires would have been collectible, although the precise collectible
amount remains a matter for discovery and proof. See Visvardis v. Ferleger, 375 Ill. App. 3d 719,
728-29 (1st Dist. 2007).

(See Exhibit FAC-09, Exhibit FAC-10, Exhibit FAC-12, Exhibit FAC-15, Exhibit FAC-19, and
Exhibit FAC-24.)

164. Plaintiff alleges that the amount lost exceeds $50,000.
(See Exhibit FAC-19 and Exhibit FAC-24.)

COUNT I - LEGAL MALPRACTICE AGAINST ALPHONSE A. TALARICO
165. Plaintiff realleges paragraphs 1 through 164 as though fully set forth here.

166. An attorney-client relationship existed between Plaintiff and Alphonse A. Talarico.
(See Exhibit FAC-02 and Exhibit FAC-03.)

167. The attorney-client relationship included Talarico’s representation of Plaintiff in 17LA377
and, whether the appellate role was complete or limited, the material postjudgment and appellate
services Talarico actually undertook, including advice, filings, extension motions, record-related
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motions, Supreme Court filing activity, and communications concerning appellate deadlines and
responsibility.
(See Exhibit FAC-03, Exhibit FAC-05, Exhibit FAC-06, and Exhibit FAC-07.)

168. Within the full scope of the representation, or alternatively within the postjudgment and
appellate services Talarico actually undertook, Talarico owed Plaintiff duties of reasonable care,
competence, diligence, loyalty, communication, and preservation of claims and appellate rights.

169. Talarico breached those duties by failing to file a timely opening appellate brief in the
17LA377 appeal.
(See Exhibit FAC-05.)

170. Talarico breached those duties by failing to ensure that Plaintiff’s appeal complied with
[llinois Supreme Court Rules 341 and 343 and other applicable appellate rules.
(See Exhibit FAC-05 and Exhibit FAC-07.)

171. Talarico breached those duties by failing to communicate clearly whether Talarico was
counsel of record, limited-scope counsel, paid appellate adviser, or not counsel at all, while
continuing to advise, charge, or participate in the appeal.

(See Exhibit FAC-03, Exhibit FAC-05, Exhibit FAC-06, Exhibit FAC-07, and Exhibit FAC-26.)

172. Talarico breached those duties by allowing or causing Plaintiff to be treated as self-
represented in the appeal while Plaintiff reasonably believed Talarico was protecting the appeal.
(See Exhibit FAC-05.)

173. Talarico breached those duties by failing to advise Plaintiff in time that the opening brief
had not been filed and that dismissal of the appeal was likely or imminent.
(See Exhibit FAC-05 and Exhibit FAC-06.)

174. Talarico breached those duties by failing to seek, obtain, or comply with all extensions
necessary to file the opening brief.
(See Exhibit FAC-05 and Exhibit FAC-06.)

175. Talarico breached those duties by failing timely and effectively to secure correction,
supplementation, or an adequate procedure to address the record defects Plaintiff identified
between May 20 and May 22, 2023, notwithstanding the May 24, July 24, October 2, and
November 3 filings, and by failing to protect the opening-brief deadline while those defects
remained unresolved.

(See Exhibit FAC-05 and Exhibit FAC-06.)

176. Talarico breached those duties by failing to move promptly to reinstate the appeal, vacate
the dismissal, or otherwise preserve appellate review after the December 4, 2023 dismissal.
(See Exhibit FAC-05.)

177. Talarico breached those duties by failing to competently preserve or pursue Supreme Court
review after the appellate dismissal, including by submitting or causing the submission of a
defective petition for leave to appeal, failing to cure the filing defects, and failing to file or advise
Plaintiff to file a proper motion for leave to file the petition instanter after the returned-filing
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notice.
(See Exhibit FAC-07 and Exhibit FAC-26.)

178. Talarico breached those duties by failing to preserve, correct, supplement, or present the
record necessary for appellate review.

(See Exhibit FAC-05, Exhibit FAC-06, Exhibit FAC-07, Exhibit FAC-21, Exhibit FAC-22, and
Exhibit FAC-25.)

179. Before the appeal, Talarico failed to distinctly present and preserve in the December 28,
2022 response and February 1, 2023 argument the available alternative grounds under section
13-215, DeLuna, fiduciary concealment, and equitable estoppel, together with the supporting
settlement-demand and Walgreens evidence. Those omissions created the preservation problem
that competent postjudgment and appellate representation was required to address. If a reviewing
court would have treated those grounds as forfeited, Talarico caused the preservation defect;

if they remained available as support for the preserved limitations issue, competent appellate
counsel was required to present them in the merits brief. In either event, the timely postjudgment
and appellate breaches—including the failure to obtain adequate preservation, file the opening
brief, and secure merits review—independently caused the loss alleged here.

(See Exhibit FAC-12, Exhibit FAC-14, and Exhibit FAC-23 through Exhibit FAC-25.)

180. Talarico further breached the standard of care by failing to present a complete and
reviewable appellate record and merits brief establishing the cumulative grounds for reversal,
including Suburban accrual, the section 13-215 alternative, timely filing within ordinary repose,
the alternative concealment exception to repose, the disputed settlement-authority evidence, the
origin and incompleteness of the independent-contractor/no-control rationale, the agency and
volunteer-servant principles recognized in Alms and Parks, and the material factual disputes
shown by the 12LA178 pleadings, depositions, correspondence, and Popovich and Walgreens
document versions. If any concealment theory had been forfeited below, Talarico caused that
preservation defect; if it remained preserved as part of the limitations question, his failure to file
the merits brief lost appellate review of it.

(See Exhibit FAC-09 through Exhibit FAC-14 and Exhibit FAC-23 through Exhibit FAC-25.)

181. Talarico also failed to seek adequate reconsideration or other available postjudgment relief
addressing the court’s January 2014 injury premise, the overlooked concealment evidence and
law, and the resulting preservation risk; failed to take the steps necessary to prevent dismissal

of the appeal; and failed to advise Plaintiff accurately and timely concerning those defects and
available corrective measures.

182. After the representation ended, Plaintiff requested additional client-file materials. The April
12, 2024 response asserted that Plaintiff already possessed the materials in Talarico’s files and
promised handwritten time sheets within 28 days. Plaintiff alleges incomplete turnover impaired
appellate, postjudgment, and related remedies.

(See Exhibit FAC-08 and Exhibit FAC-26.)

183. Talarico’s breaches proximately caused Plaintiff damage because the 17L.A377 appeal was
dismissed without merits review.
(See Exhibit FAC-05.)
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184. But for Talarico’s breaches, Plaintiff would have obtained reversal, vacatur, remand,
reinstatement of 17LA377, or other relief from the February 1, 2023 summary judgment.
(See Exhibit FAC-04 through Exhibit FAC-25.)

185. But for Talarico’s breaches, Plaintiff would have succeeded in obtaining appellate or
postjudgment relief from the February 1, 2023 summary judgment, would have prevailed in
17LA377 by proving one or more Popovich malpractice theories, and would have established a
materially greater collectible net recovery in 12LA178.

(See Exhibit FAC-04 through Exhibit FAC-25.)

186. But for Talarico’s breaches, Plaintiff would have obtained a materially better result in
12LA178 through the lost or impaired claims and leverage described above.
(See Exhibit FAC-09 through Exhibit FAC-19 and Exhibit FAC-24.)

187. Plaintiff’s actual damages consist of the net pecuniary difference between the amount
Plaintiff would have received through competent prosecution of 12LA178 and 17LA377 and
the net amount he actually received, together with recoverable fees, costs, reasonable file-
reconstruction expenses, and other consequential damages caused by Talarico’s breaches. The
lost appellate review, lost 17LA377 claim, and lost 12LA178 recovery describe successive links
in the same causal chain and are not pleaded as separate duplicative awards.

(See Exhibit FAC-03, Exhibit FAC-05, Exhibit FAC-08, Exhibit FAC-19, Exhibit FAC-24, and
Exhibit FAC-26.)

188. Plaintiff’s damages exceed $50,000.
(See Exhibit FAC-19 and Exhibit FAC-24.)

WHEREFORE, Plaintift Paul R. Dulberg respectfully requests judgment against Defendant
Alphonse A. Talarico in an amount exceeding $50,000, plus costs, interest where allowed, and
such other relief as the Court deems just.

COUNT II - ALTERNATIVE LAW-PRACTICE / BUSINESS-IDENTITY LIABILITY
AGAINST LAW OFFICE OF ALPHONSE A. TALARICO

189. Plaintiff realleges paragraphs 1 through 188 as though fully set forth here.

190. Plaintiff pleads this count in the alternative because Law Office of Alphonse A. Talarico
appears in the case caption and in legal-service communications as the law-practice name, trade
name, assumed name, sole proprietorship, business identity, or other identity through which
Alphonse A. Talarico held himself out as providing legal services.

(See Exhibit FAC-02.)

191. To the extent Law Office of Alphonse A. Talarico is a separate juridical entity or
professional business form and Talarico acted as its employee, member, officer, or agent in
providing the legal services alleged here, the Law Office is vicariously liable under agency and
respondeat-superior principles for acts and omissions committed within the course and scope of
those services. The entity’s precise legal form and internal relationship with Talarico are matters
peculiarly within Defendants’ knowledge and may be established through discovery.
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192. To the extent Law Office of Alphonse A. Talarico is not a separate legal entity, Plaintiff
pleads it as the law-practice name, trade name, assumed name, sole proprietorship, or business
identity under which Talarico did business and provided, billed, or held out the legal services at

issue.
(See Exhibit FAC-02.)

193. This count does not seek a separate duplicative recovery. It preserves Plaintiff’s claim
against the law-practice name or business identity through which the legal services were
provided and against any separate entity or business form later shown to exist.

WHEREFORE, Plaintiff Paul R. Dulberg respectfully requests judgment against Defendant
Law Office of Alphonse A. Talarico in an amount exceeding $50,000, jointly and severally or
coextensively with Alphonse A. Talarico to the extent allowed by law, plus costs, interest where
allowed, and such other relief as the Court deems just.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff Paul R. Dulberg respectfully requests that this Court: A. enter
judgment in favor of Plaintiff and against Defendants Alphonse A. Talarico and Law Office of
Alphonse A. Talarico; B. award compensatory damages in an amount exceeding $50,000 and in
an amount to be proven at trial; C. award taxable costs and interest as allowed by law; D. grant
trial by a jury of twelve (12) persons on all triable issues; and E. grant such other and further
relief as the Court deems just.

Respectfully submitted,
) I
MLE 4606 Hayden Ct. McHenry, IL 60051

(847) 497-4250 | Paul Dulberg@comcast.net
CERTIFICATE OF SERVICE

I certify that on September 9, 2026, I served a true and correct copy of the First Amended
Complaint at Law, together with Plaintiff Paul R. Dulberg’s Limited Section 1-109 Certification
Regarding the October 22, 2013 $7,500 McGuire Settlement Demand, the Separate Jury
Demand, Rule 222(b) Affidavit, Abbreviated Exhibit Index, and Exhibits EX0000001 through
EX0000026 filed contemporaneously with this First Amended Complaint at Law, upon all
counsel and parties of record through the approved eFileIL/EFSP electronic service provider.
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TEMPLATE 2:

CASE 221.010905 RES JUDICATA GAME PLAN

(AS A 5 STEP PROCESS)

ADR SYSTEMS
2022-10-28: Come into possession of

incriminating evidence against party

ALLSTATE
2022-05-24: Come into possession of

incriminating evidence against party

2022-12-08 Insert single “breach of
contract” count into complaint with (1)
no connection to incriminating evidence
and (2) no supporting facts in body of
complaint, just before filing complaint
without client review

2022-12-08 Insert single “breach of
contract” count into complaint with (1)
no connection to incriminating evidence
and (2) no supporting facts in body of
complaint, just before filing complaint
without client review

Delete any mention of the incriminating
evidence in STEP 1 from filed complaint

Delete any mention of the incriminating
evidence in STEP 1 from filed complaint

2023-05-25 party easily dismissed after
absurd “breach of contract” argument given
n court

2023-09-21 party easily dismissed after
absurd “breach of contract” argument given
n court

2023-06-24 mess up appeal petition and
Amended Complaint

2023-10-20 mess up appeal petition
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