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PLAINTIFF’S MOTION TO RECONSIDER THE RULE 137 LIABILITY
DETERMINATION AND, ALTERNATIVELY, THE WITH-PREJUDICE SCOPE OF
THE FLYNN DISMISSAL, AND TO DEFER THE FEE PETITION

Plaintiff Paul R. Dulberg, individually and appearing pro se, respectfully moves the Court
primarily to reconsider the portion of its August 7, 2026 Memorandum Decision and Order
imposing liability under Illinois Supreme Court Rule 137 and, alternatively, to reconsider the
with-prejudice scope of the dismissal of Defendant George K. Flynn. Plaintiff also asks the Court
to defer Flynn’s fee petition until Rule 137 liability is resolved. Plaintiff does not ask the Court
on reconsideration to adjudicate the ultimate truth of the civil-conspiracy allegations. The issues
are whether the order considered the complete conspiracy and record-integrity allegations and
evidence bearing on Flynn’s alleged participation, whether dismissal and sanctionability were
improperly treated as equivalent, and whether the record was sufficient to adjudicate Plaintift’s
prefiling inquiry and purpose. The Court’s August 26, 2026 order authorized this motion to be
filed by September 4, 2026.
PRELIMINARY STATEMENT

01. This motion does not ask the Court to hold that an adverse attorney may be sued merely for
making an argument, filing a brief, or winning a case. Plaintiff accepts that protected litigation
communications cannot themselves be repackaged as a tort. The question is whether dismissal
with prejudice - and Rule 137 liability - should rest on the premise that a limitations argument
was the only specific allegation against Flynn when the Complaint and cited record also placed
Flynn’s own noncommunicative acts within an alleged coordinated course of conduct concerning
the June 25, 2020 Mast deposition, the paper and electronic exhibits, and the later preservation
and use of the resulting record. A civil conspiracy is alleged teamwork: each participant need
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not perform every act, and Flynn’s conduct therefore cannot be evaluated as though the acts of
Williams and the Clinton defendants were legally irrelevant to the inference of agreement.

02. The agreement alleged was not invented from silence. On April 30, 2020, Flynn invoked the
Supreme Court’s recently adopted remote-deposition procedure; on May 29, Williams replied
that, ‘given the Supreme Court rules,” it made sense to ‘take advantage of the remote deposition
option.” (Ex. DJ* at 9-10.) That correspondence directly establishes their agreement to use the
new remote procedure and their contemporaneous awareness of the governing rule. It does not
literally state an agreement to violate the safeguards. But Adcock does not require a recorded
confession: an agreement may be explicit or implicit and ordinarily is proved from coordinated
acts and the reasonable inferences they support. The pleaded inference therefore depends upon
what Flynn and Williams did after reaching their recorded agreement.

03. Before the deposition, Williams transmitted her proposed exhibits to Flynn. During

the deposition, Flynn stated contemporaneously: ‘I have got hard copies of the majority of

the exhibits you sent,” except the larger files, including the insurance policy and portions of
deposition transcripts. (Ex. EV? 39:7-16.) The transcript repeatedly shows Mast using paper
supplied by Flynn, including when Flynn handed him Exhibit 4 and Mast responded, ‘I’ll look
at the hard copy.’ (Id. 33:17-18.) After the connection failed, the paper copies became even more
consequential. Flynn’s November 4, 2022 recollection that he printed only ‘certain’ exhibits -
‘a few of them,” but ‘not all of them” - was not the only evidence and materially narrowed his
contemporaneous statement that he possessed hard copies of the majority.

04. The central damage allegation is not that Flynn failed to rely on Exhibit 12. Williams
announced a 27-page upload, while Mast stated that he had only ‘the one case here’ and
identified it as Lajato. (Ex. EV? 62:14-24.) The later electronic file duplicated Lajato, included
Choi, and omitted Tilschner. Dulberg had supplied Williams two pre-deposition messages

containing questions for Mast that depended upon the intended research set. (Ex. DF-132 at

1 Docket No. 0286
2 Attached
3 Docket No. 0236
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8-10; June 23, 2020 email, subject ‘ADDITIONAL QUESTIONS FOR MAST and POINTS

ON MCGUIREs LIABILITIES.”) The nonuniform exhibit process deprived Dulberg of the
ability to use Tilschner and those prepared questions to examine Mast about his liability analysis,
including its relationship to the allegedly concealed October 22, 2013 demand. The injury theory
is lost examination and a distorted evidentiary record, whether or not Flynn later relied on
Exhibit 12 for his own affirmative argument.

05. Rule 206(h)(2)’s temporary procedure addressed the unprecedented absence of a neutral
oath officer in the witness’s room. As Plaintiff argued in 17LA377 in November 2022, the
procedure required advance delivery of documentary exhibits to the officer and all parties unless
all participants could view the exhibit in real time during the deposition. (Ex. DJ* at 1, 9-19.)
The record supports an inference that neither safeguard was consistently followed: the reporter
lacked Exhibit 12, Mast depended substantially on a lawyer-controlled paper set, the participants
did not share uniform access, and the deposition continued. The benefit of hindsight is relevant
because the recorded acts and their results show how the agreed remote procedure was actually
implemented; they are circumstantial evidence of agreement, not a substitute for evidence.

06. The 2022 proceedings also show that the Rule 206 and record-integrity objections were
raised inside 17LA377, not created after this action was filed. On April 27, Talarico raised both
the missing Exhibit 12 and questioned court-reporter certification signatures. (Apr. 27, 2022
ROP 31:21-24, 36:19-39:21, 62:15-65:16.) On June 10, in Talarico’s absence, Flynn described
the subpoenas as concerning reporter signatures, questioned their relevance, and pressed to close
discovery. (June 10, 2022 ROP 2:20-4:15.) On July 11, Talarico’s sensitive-matter presentation
focused on Exhibit 12, and Judge Meyer stated that he had thought ‘the deposition was from

a companion case.’ (July 11, 2022 ROP 4:1-24:24.) The only case that could have been the
referenced companion was 12LA178, the underlying case within the 17LA377 case-within-a-

case. Mast’s deposition itself was taken in 17LA377. The sequence permits Plaintiff to argue

1 Docket No. 0286
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that the Exhibit 12 presentation displaced adjudication of the questioned certification evidence; it
does not require the Court on this motion to find Talarico joined the conspiracy.

07. These materials do not require the Court to find that a conspiracy existed. They do prevent
the Rule 137 question from being reduced to whether Plaintiff disliked a limitations argument. A
participant who understands the general objective, accepts it, and agrees explicitly or implicitly
to do his part may be liable for a conspiracy; because conspiracies are rarely susceptible of direct
proof, the agreement may be inferred from circumstantial evidence and common sense. Adcock
v. Brakegate, Ltd., 164 Ill. 2d 54, 64, 66-67 (1994); McClure v. Owens Corning Fiberglas Corp.,
188 I11. 2d 102, 134 (1999). In ordinary language, actions can speak louder than words. Whether
the evidence ultimately proves an agreement by clear and convincing evidence is a merits
question. Rule 137 asks the different question whether the signed pleading had an objectively
reasonable factual and legal basis after inquiry.

08. Plaintiff acknowledges that Flynn’s February 20 filing warned that sanctions would be

77 L&

sought and that Flynn’s May 7 brief called the claim “frivolous,” “sanctionable,” and deserving
of sanctions. Plaintiff therefore does not contend that he was wholly unaware that Flynn
considered the claim sanctionable. The narrower procedural issue is that the May 7 filing was not
a Rule 137 motion, did not cite Rule 137, requested dismissal rather than sanctions, and did not
identify the particular paper, statement, asserted violation, or resulting fees necessary to permit a
focused defense.

09. A separate evidentiary hearing is not invariably required when the existing record already
contains the undisputed information necessary for an informed Rule 137 determination. People v.
Stefanski, 377 Ill. App. 3d 548, 553-55 (2d Dist. 2007). But when the court proceeds on its own
initiative and sanctions turn on disputed questions concerning what the signer knew, what inquiry
was performed, or why the paper was filed, notice and a meaningful opportunity to present and
rebut evidence are required. In re Marriage of Johnson, 2011 IL App (1st) 102826, 11 28-38.

10. Plaintiff recognizes that the dismissal of the 17LA377 appeal left that judgment in force

and forecloses a second direct appeal from the same judgment. He does not concede that the
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nonmerits appellate dismissal decided the factual truth of the conspiracy allegations, adjudicated
whether the Exhibit 12 process complied with Rule 206, or immunized independently actionable
conduct merely because it occurred during litigation. The preclusive effect of the prior judgment,
the adequacy of the present pleading, and Rule 137 sanctionability remain distinct questions.
RELEVANT PROCEDURAL RECORD
11. Flynn’s May 7, 2026 filing, Docket No. 0475, was titled “Defendant George K. Flynn’s
Combined Motion to Dismiss Plaintiff’s Complaint and Motion to Adopt.” It invoked sections
2-615, 2-619(a)(5), and 2-619.1 of the Code. Its conclusion requested “an Order dismissing
Plaintiff’s Complaint at Law with prejudice pursuant to 735 ILCS 5/2-615 and for any additional
relief this court deems fair and proper.” It did not cite Rule 137 or request sanctions in its prayer
for relief.
12. The May 7 motion gave general notice that Flynn regarded the claim as sanctionable, and
Plaintift’s June 10 response addressed Rule 137. It did not identify the specific signed allegation
challenged, distinguish Rule 137’s objective factual-and-legal branch from its subjective
improper-purpose branch, identify the inquiry allegedly omitted, or identify fees caused by
a particular statement. That distinction matters because the August 7 order relied both on an
objective conclusion that no good-faith basis existed and on a subjective inference that Plaintiff
sued Flynn because Flynn had “best[ed] him” in the prior litigation.
13. Flynn’s February 20, 2026 extension filing, Docket No. 0429, confirms that a distinct
sanctions motion was contemplated. It sought additional time so Plaintiff could consider
voluntary dismissal or face Flynn’s “planned motion for all available sanctions,” and requested
time to file a “motion to dismiss and Motion for Sanctions.” The later fee petition calls the
February filing a “safe harbor” warning, but the filing itself promised a later sanctions motion; it
was not that motion.
14. Plaintift’s June 10, 2026 response, Docket No. 0482, did more than deny Flynn’s
characterization. It narrowed the theory; disclaimed liability based solely on protected advocacy;

identified the Mast deposition, Exhibit 12, Tilschner, the November 4 and November 30, 2022
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proceedings, and document-production irregularities; and requested leave to amend to separate
protected communications from alleged noncommunicative conduct. It also stated that any
sanctions request had to satisfy Rule 137’s procedural and substantive requirements.

15. The July 29 matter was noticed and briefed as oral argument on dismissal motions. Plaintiff
told the Court that this action concerned later-concealed and suppressed matters, “the puppet
show of a deposition they conducted or performed in, and conspiracy with my own attorneys

at the time.” He then clarified that 17LA377 did not adjudicate “later concealment, document
suppression, Exhibit 12 irregularity, or a conspiracy amongst these defendants for a distorted
record.” (July 29, 2026 ROP 13:7-13, 14:21-15:4.) Plaintiff identified the Mast.wav file he

had uploaded on July 23, but the Court expressly stated that it was not considering the audio
because it was untimely. (Id. 15:1-9.) During the same hearing, the Court stated that Flynn had
brought a Rule 137 sanctions request and asked Plaintiff what evidence tied Flynn to the alleged
continuing concealment or conspiracy. (Id. 24:12-15.) Plaintiff responded concerning the alleged
technical difficulties at the Mast deposition. (Id. 24:18-21.) That exchange gave express notice at
the hearing that sanctions were in play and an opportunity to address Flynn’s connection to the
pleaded sequence. It did not identify whether the asserted Rule 137 violation was factual falsity,
inadequate inquiry, legal unwarrantedness, improper purpose, or a combination, and Plaintiff was
not directed to present evidence of his prefiling factual inquiry, legal research, or purpose. The
August 7 order then determined liability and left only the amount unresolved.

16. On August 24, 2026, Flynn filed a fee petition, Docket No. 0515, seeking $12,994.46. The
August 26 order, Docket No. 0516, permitted Plaintiff to file this motion by September 4, set the
motions to reconsider for September 14, 2026 at 10:00 a.m., gave Plaintiff until September 23 to
respond to the fee petition, and entered and continued the fee matter. The Rule 137 liability issue

is therefore ripe for reconsideration before fee amount.
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LEGAL STANDARD
17. Because claims remain pending and the sanctions amount remains undetermined, the August
7 order is interlocutory. A circuit court has inherent authority to review, modify, or vacate an
interlocutory order while it retains jurisdiction over the controversy. Hernandez v. Pritikin, 2012
IL 113054, 9 42. Reconsideration permits correction of errors of law or fact and consideration of
a clarified record before final judgment.
18. On a section 2-615 motion, well-pleaded facts and reasonable inferences are construed in
the plaintiff’s favor, and dismissal is proper only when no set of facts proved under the pleading
would entitle the plaintiff to relief. Fox Valley Families Against Planned Parenthood v. Planned
Parenthood of Illinois, 2018 IL App (2d) 170137, { 12. A section 2-619 motion admits the
complaint’s legal sufficiency but asserts affirmative matter defeating the claim; a genuine issue of
material fact precludes dismissal. Glasgow v. Associated Banc-Corp., 2012 IL App (2d) 111303,
17 11-12.
19. Leave to amend is not automatic. The factors include whether the proposed amendment
would cure the defect, whether other parties would be prejudiced, whether the amendment
is timely, and whether prior opportunities to amend existed. Loyola Academy v. S&S Roof
Maintenance, Inc., 146 I1l. 2d 263, 273 (1992). A proposed pleading - or at least facts
demonstrating the proposed cure - ordinarily is necessary. Doe | v. Doe I, 2016 IL App (1st)
153272, 11 12-17. The amendment question must nevertheless remain distinct from whether the
original filing violated Rule 137.
20. A party seeking Rule 137 sanctions bears the burden of proving the violation. A sanctions
motion must identify with specificity the offending paper, the statements alleged to be false
or legally unwarranted, and the fees caused by the challenged matter so the signer can defend
and the court can apportion fees. Whitmer v. Munson, 335 Ill. App. 3d 501, 512-13 (1st Dist.
2002); In re Marriage of Adler, 271 I1l. App. 3d 469, 476 (1st Dist. 1995). When the court acts

on its own initiative, the absence of such a motion does not remove the sanctioned person’s right
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to notice of the asserted violation and an opportunity to be heard. Johnson, 2011 IL App (1st)
102826, 99 34-38.

|. THE PLEADED CONSPIRACY RECORD IDENTIFIED FLYNN’S OWN ACTS
WITHIN A COORDINATED SEQUENCE, NOT ONLY A LIMITATIONS ARGUMENT.

21. The Complaint did not identify Flynn solely because he advanced a limitations argument.
Paragraphs 134 through 144 alleged a specific sequence of events concerning the remote
Mast deposition, the division of physical and electronic exhibit control between Flynn and
Williams, the missing or malformed Exhibit 12, the later derivative, deliberately staged technical
difficulties during the deposition, and the inability to conduct the planned Tilschner examination.
Paragraph 140 incorporated the detailed account in Exhibit DV-1%, and paragraph 225(6) placed
those acts within Count 6’s broader allegation that defendants used complementary roles to
conceal and preserve the underlying harm.
22. The Complaint identified a sequence of the following 9 actions:

1) July 8, smoking gun October 22, 2013 settlement offer (9 134, 135)

2) Williams informed in writing on 10 different occasions from July 8, 2019 to the Mast
deposition of June 20, 2020 of the central importance of Mast using Tilschner v Spangler
document Mast provided to Dulberg on November 20, 2013 and the October 22, 2013
settlement offer Popovich and Mast made in Dulberg’s behalf for $7,500. (4 137)

3) Williams first created exhibit 12 on June 19, 2020, leaving out key evidence Tilschner v
Spangler. (1 137)

4) Williams was informed 2 more times of the importance of key evidence Tilschner v
Spangler and the October 22, 2013 settlement offer after first preparing exhibit 12 on June
19, 2020 with Tilschner v Spangler missing (f 137)

5) Exhibit 12 preparation conditions as described in this motion  25-29
6) Intentionally faked technical difficulties in audio file. (§ 140) and in this motion § 31.

7) Williams never raised Tilschner v Spangler to Mast during the deposition, asking Mast only
(p 63, In 18) ““WILLIAMS: “Were there any applicable cases that stuck out to you one way
or the other as to whether the McGuires would be liable? Was there any specific cases that
made you think that the McGuires may not be liable given the facts in Paul’s case?

HANS MAST: You deal with these -- this issue a lot and | can’t think of one particular

1 Docket No. 0170
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name of a case, but these cases all go along the same line, so there were lots of cases on this
one particular issue. It wasn’t a complicated issue.””

8) Williams completely forgot about ever being informed of key evidence Tilschner v
Spangler by Dulberg. (9 142)

9) November 30, 2022 statement by Flynn (9 144)
23. Plaintiff’s June 10 response expressly stated that Flynn’s November 30, 2022 response and
other litigation statements were cited as evidence, “not as independently actionable advocacy.” It
separately identified the Exhibit 12/Tilschner record and requested leave to cure any ambiguity.
The dismissal and sanctions analysis did not address that narrowed theory or the requested cure.
24. The relevant unit of analysis is the alleged common plan and each participant’s contribution
to it, not an artificially isolated ‘Flynn-specific record.” Flynn’s knowledge and intent must still
be supported by facts, and mere parallel conduct is not enough. But circumstantial proof may
consist of parallel and complementary acts that make sense together even though no single
participant performed every step. Here, Plaintiff relied on Williams’s creation and electronic
presentation of the exhibit set together with Flynn’s physical presence, his majority paper set,
his control of what Mast handled, his knowledge of the reporter’s absence from the room,
his intentional faking of technical difficulties during the deposition and the continuation of
questioning despite visibly nonuniform access to exhibits.
25. The native June 24, 2020 email corroborates the planned allocation. Plaintiff received Alan
Schulte’s U.S. Legal invitation, and the produced chain includes Williams’s 12:18 p.m. forward
of that invitation to Plaintiff. Williams later told the provider, with Plaintiff copied, that the
participants included *George Flynn, who received [his] ID’ and ‘Hans Mast, the deponent, who
is going to be in the same room with George Flynn and thus can log in with him.” (Ex. EY? at 5,
20.) No produced message shows Mast receiving the invitation link directly. The arrangement
instead placed Mast in Flynn’s room and made Flynn the person through whom Mast would

connect and receive the paper materials.

1 Attached
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26. The deposition audio is more precise than Flynn’s later recollection. Flynn stated that he
had hard copies of ‘the majority’ of Williams’s exhibits, excepting the larger files such as the
insurance policy and portions of deposition transcripts because he did not want to waste paper
and ink at home. (Ex. EV! 39:7-16.) That statement establishes substantial advance possession
and printing; it does not establish that Flynn opened and compared every electronic attachment.
It nevertheless contradicts any account reducing his role to showing Mast only one or two
exhibits during the entire deposition.

27. When Williams said she was uploading a 27-page Exhibit 12, Mast did not describe a three-
case research packet. He said, ‘I just have the - the one case here,” and identified it as Lajato. (Ex.
EV? 62:14-24.) The record does not establish whether the paper was the first or duplicated Lajato
segment or permit a page-by-page inventory of every sheet in Mast’s room. It does establish the
material point: the witness did not have the intended Tilschner-Choi-Lajato set that Williams
purported to upload and that Dulberg needed for his prepared questions.

28. At the November 4, 2022 hearing, Flynn recalled printing ‘certain’ or ‘a few’ exhibits and
not all of them. That later recollection must be read with, not substituted for, his deposition-

day statement that he had hard copies of the majority. The inconsistency is material because
Rule 206°s safeguards were designed to prevent a remote witness’s lawyer from becoming the
unrecorded selector and custodian of a nonuniform paper exhibit set. Plaintiff need not prove

on reconsideration what was written on every page or whether any page contained notes; the
absence of neutral control is the evidentiary problem.

29. No produced email visibly identifies Mast as a recipient of the invitation link or shows

the link being transmitted directly to him. The initial invitation contains the join link and
meeting ID and says that “all parties” were BCC’d, but the produced PDF does not display

the BCC identities and does not name Mast as a recipient. Williams separately forwarded the
invitation to Plaintiff and to Flynn, Mast’s attorney. Williams’s later participant list is affirmative

contemporaneous evidence of the planned arrangement: Flynn had received his ID; Mast would

1 Attached
2 Attached
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be in Flynn’s room and log in with Flynn; Williams had an ID; and Plaintiff still needed one.
U.S. Legal’s reply that anyone with access to the link could join states a condition of access; it
does not show a transmission to Mast. No email in the produced chain assigns Mast a separate
participant ID, sends him a Mast-specific invitation, or contains a password or the number
075875. The following record map summarizes the visible headers and operative text; the
underlying emails control. (Ex. EY?)

30. Exhibit EV does not establish that U.S. Legal independently supplied Mast credentials
before or during the deposition, and this Motion does not assert that Williams read a password
from Alan’s email. After the interruption, Mast asked for the meeting code, the court reporter
read the meeting ID, and the reporter expressly stated, “I don’t have a password.” Mast then
said he was using an unidentified email and, “Oh, wait. Here it is.” The next line is attributed by
EV’s transcriber to Williams: “there’s a meeting password 075875.” (Ex. EV? 27:2-28:21.) But
EV identifies multiple voices during the same interruption only as “UNKNOWN SPEAKER,”
and the produced email chain contains neither 075875 nor a U.S. Legal-to-Mast transmittal.
Independent voice identification, the source, and the transmission path of the spoken number
therefore remain unresolved. That unexplained contradiction supports the reasonableness of
investigating the access sequence; it does not prove a mid-deposition credential delivery.

31. The the audio of the Mast deposition and transcript of the audio file contain claims by Flynn,
Mast and Williams that are technically impossible, such as:

1) “UNKNOWN SPEAKER: His phone and my computer got disconnected at the same time
so I think it’s the wifi.” (p 24, In 15)
How is it possible to hear Flynn and Mast in the audio if they are both disconnected at
the same time?

2) “Well I signed on to some meeting and I can see myself. | don’t see anybody else.” (p 26, In 3)

3) ’MAST: I’m on. I’m signed in through my hotspot on my phone.
MR. FLYNN: Oh, so you went around the wifi?
HANS MAST: | did.
MR. FLYNN: Can | use your hotspot?” (p 26, In 5)

1 Attached
2 Attached
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4) “HANS MAST: It’s asking for a -- it says “please enter your meeting password.”” (p 28, In 10)
There is no such thing as a meeting password.

5) Mast: “I’m just going off this email I got sent.” (p 28, In 13)
Hans Mast was not included in the email exchanges.

6) Williams: “Oh, here is a -- there’s a meeting password 075875.” (p 28, In 17)
There is no meeting password 075875. The number ‘075875’ is a made-up invention by
Williams and has no relation whatsoever to the zoom meeting.

7) “I might have been using the wrong meeting. Did this work?” (p 29, In 19)
How did Mast enter the wrong meeting and then enter the correct meeting with a non-
existent meeting password 078757

8) “Yeah, our internet is down, that’s why I can’t bring these up.” (p 39, In 4)
How can Mast’s voice appear unbroken on the audio file?

9) Flynn: “I got your email and it’s -- it’s on my phone, but I think the computer is using so
much of my wifi through the hotspot that it’s running real slow” (p 41, In 21).
Flynn claims the internet is down and Flynn and Mast are signed into the zoom
meeting using Flynn’s cell phone hotspot. but Flynn and Mast claimed they signed
into the zoom meeting through Mast’s cell phone hotspot. this is technically
impossible.

10) “HANS MAST: | don’t have internet.
MR. FLYNN: You don’t? Okay.
HANS MAST: For some reason. Let me see if it came back. It comes and goes. Right now
it looks like it’s gone. Yeah.” (p 42, In 7)
How can Masts voice appear unbroken on the audio file?

32. The paper process therefore cannot accurately be summarized as Flynn merely showing
Mast ‘one or two’ exhibits. His contemporaneous statement was that he possessed hard copies

of the majority, and the transcript documents repeated paper use. Plaintiff cannot identify every
page, mark, or notation physically present in Mast’s room precisely because the neutral officer
was remote and the paper set was not retained, indexed, or certified as the uniform exhibit
record. That uncertainty is an alleged consequence of disregarding the safeguards, not a reason to
presume compliance.

33. The missing component was substantive. Tilschner addressed the section 318 and retained-
control issues on which Dulberg had prepared questions for Mast. (Complaint Exs. C6* and C9?,

1 Docket No. 0180
2 Docket No. 0177
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Ex. DF-13' at 8-10.) Its omission prevented Dulberg from confronting Mast’s later explanation
that the McGuires lacked liability and Gagnon was an independent contractor. The planned
questioning also bore on the October 22, 2013 demand: if Dulberg had authorized that $7,500
demand, why did Mast allegedly need to continue persuading him at the later November 20
meeting to accept the McGuires’ $5,000 counteroffer; if Dulberg learned that the demand was
unauthorized, it also bore on when and why he could have replaced counsel. These are proposed
merits inferences, not adjudicated facts, but they explain concrete prejudice from the missing
exhibit.

34. The November 2, 2022 supplemental expert answers identified the controlled expert’s
subjects as the Exhibit 12 label and questioned signatures attributed to Erickson, Orton, and
Smith, and directed the recipients to an attached report. (Ex. EX? at 7.) Two days later, Flynn
acknowledged that a Rule 213(f)(3) opinion had been disclosed “a day or two ago” and
accurately described the label opinion. (Ex. C203 ROP 14:1-15, 19:12-20:9.) This establishes
notice of the label issue. Without the November 2 service transmittal and attachment list, Plaintiff
does not presently assert that Flynn also received the May 24 signature report itself.

35. The absence from Plaintiff’s present files of the outgoing November 2 service transmittal
is neither proof that no transmittal existed nor proof of which reports were attached. Talarico’s
November 29, 2022 engagement agreement incorporated a Statement of Clients’ Rights and
Responsibilities stating that, after withdrawal or discharge, counsel would turn over original
documents and exhibits together with complete copies of all pleadings and discovery within
thirty days. (Ex. AZ* at 3-4.) Section 10 separately states that, after the matter or attorney-client
relationship ends, the client may obtain file copies by paying the stated photocopying and staff-
duplication charges, and that the file will be destroyed after ten years. (Id. at 4-5.) After the
relationship ended, Plaintiff requested all case files, work product, communications, and Rule

201(k) communications. On April 12, 2024, attorney Thomas J. Long, engaged to assist Talarico,

1 Docket No. 0236
2 Attached

3 Docket N0.0261
4 Docket No. 0206
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responded that it was their position Plaintiff already possessed all materials in Talarico’s files and
stated that handwritten time sheets would be provided later. (Group Ex. 50, pt. 13, pp. 8508-11.)
That history explains why Plaintiff’s present file set may not identify every Talarico-Flynn email
or attachment, but it does not by itself establish that AJ122 was transmitted to Flynn.

36. Flynn’s November 30 response argued that Plaintiff had not disclosed the specific Mast-
Tilschner discussion in closed fact discovery. That argument is privileged and is not itself the
alleged tort. Plaintiff cited it because, when considered with Flynn’s presence, his advance
receipt and printing of hard copies of the majority of Williams’s exhibits except the identified
larger files, the nonuniform Exhibit 12 versions, and his later notice of the label opinion, it
formed part of the circumstantial sequence Plaintiff evaluated before filing.

37. The later native-file examination adds provenance evidence while preserving the limits of
proof. Two byte-identical malformed proposed Exhibit 12 files were located in Clinton matter
folders named for Ed Clinton; both were created on June 19, 2020 through macOS Preview

and contained LaJato twice plus Choi while omitting Tilschner. (Ex. EZ3 at 1-2.) The metadata
places the defect inside the Clinton-side exhibit-assembly workflow but does not identify the
human operator or, by itself, prove intent. Plaintiff states on information and belief that Clinton
used Windows and Williams used a Macintosh; that circumstance may be investigated but is not
offered as conclusive operator identification. The material allegation does not depend on naming
the keystroke operator: Williams transmitted and presented the malformed proposed exhibit,
while Flynn controlled the paper material available to Mast.

38. Adcock recognizes both the required agreement and the permissible method of proof. A
defendant must understand the general objective, accept it, and agree explicitly or implicitly

to do his part; because a conspiracy is rarely proved by a written deal, the trier of fact may
consider circumstantial evidence and reasonable inferences. 164 Il1. 2d at 64, 66-67. Plaintiff’s

inference rests on a recorded agreement to use the new remote procedure, knowledge of the

1 Docket No. 0332
2 Docket No. 0213
3 Attached
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rule, a planned division of access, advance possession of the majority paper set, the nonuniform
Exhibit 12, continuation after the access failure, the reporter’s missing exhibit, and later use of a
post-deposition derivative. The Court may ultimately reject that inference. The absence of words
saying ‘we agree to violate the rule’ does not make the inference sanctionable.

39. Current Second District authority makes Flynn’s privilege argument substantial. American
Backflow & Fire Prevention, Inc. v. Hincks, 2025 IL App (2d) 250023, 99 23-24, 37, applies
absolute privilege to claims based on the same protected communications and construes
pertinency broadly. But the opinion was filed on December 8, 2025 - four days after the
Complaint - and its actual holding concerned allegedly false communications to quasi-judicial
bodies. It strengthens Flynn’s present merits position but cannot retroactively establish that
Plaintiff’s December 4 legal position concerning physical exhibit selection, handling, and
reconstruction was sanctionable.

40. Flynn also has a substantial qualified-attorney-privilege argument. An adverse nonclient
must plead malice independent of the attorney’s desire to protect the client. Farwell v. Senior
Services Associates, Inc., 2012 IL App (2d) 110669, { 23. That issue and the underlying-tort,
causation, and injury requirements may defeat the present count. They do not erase the pleaded
sequence or automatically prove that Plaintiff failed to conduct a reasonable inquiry.

I1. THE PRIOR APPEAL’S DISMISSAL LEFT THE 17LA377 JUDGMENT IN FORCE,
BUT DID NOT DECIDE THE CONSPIRACY MERITS OR THE RULE 137
QUESTIONS.

41. The August 7 order states that Flynn’s limitations arguments were accepted by the circuit
court in 17LA377 and became ‘law of the case through dismissal of Dulberg’s appeal.” The
appellate court dismissed the appeal on December 4, 2023 for failure to file an opening brief.
That dismissal left the circuit-court judgment in force, but it was not an appellate decision on the
merits of Exhibit 12, the deposition certifications, the alleged agreement, or Flynn’s participation.
42. Law of the case ordinarily applies to a legal question actually decided in a prior appeal;
matters concerning the merits that were not decided do not become appellate law of the case. Fox

Valley Families, 2018 IL App (2d) 170137, § 9. Separately, an involuntary dismissal attributable
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to an appellant leaves the lower-court judgment in full force as an estoppel and bars a successive
direct appeal raising the same issue. Hartney v. Bevis, 2018 IL App (2d) 170165, {{ 12-16.

43. Plaintiff recognizes that the 17LA377 judgment remains effective and that he cannot obtain
a second direct appeal by relabeling an attack on that judgment. He does not seek reconsideration
here merely because Flynn prevailed on a limitations argument. The present dispute is whether
the Complaint also alleged independently wrongful noncommunicative conduct and an
agreement inferred from the participants’ acts, and whether naming Flynn on that theory after the
documented inquiry was sanctionable. The Court may decide that preclusion or another defense
defeats the damages theory without treating the appellate dismissal as a merits adjudication of
every underlying fact.

44. The preclusive effect of the judgment may defeat a proposed claim whose injury or causation
theory necessarily depends upon proving that judgment wrong. It does not automatically answer
whether a fraud affecting the integrity of the record could have supported relief in 17LA377,
whether any such avenue remained practically or legally available after the appeal was
dismissed, or whether an independently actionable conspiracy count could be amended. Those
are procedural and merits questions on which Plaintiff may be wrong; they are not equivalent to
proof that he filed without inquiry or for an improper purpose.

45. Reconsideration is warranted to separate four questions that the order treated together: what
the prior judgment precludes; whether the Complaint states an independently actionable claim
against Flynn; whether amendment could cure the present count; and whether Plaintiff’s signing
violated Rule 137. Plaintiff recognizes the judgment’s continuing force and the substantial
defenses to the claim. He contests the conclusion that those defenses establish sanctionable
conduct.

I11. THE REQUEST TO AMEND DID NOT MAKE LEAVE AUTOMATIC, BUT THE
RECORD SHOWED MORE THAN AN INCURABLE LIMITATIONS THEORY.

46. Plaintiff requested leave to cure in his response to Flynn’s first dismissal motion and

identified the deposition conduct, Exhibit 12, Tilschner, the distinction between communications
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and physical acts, and the relevant documentary sequence. Those matters were presented before
dismissal and are not a new theory first raised after an adverse ruling.

47. The proffered materials identify Flynn’s physical location with Mast, advance receipt and
printing of the majority of the exhibit set, delivery and control of paper materials, the connection
interruption and disputed access sequence, Mast’s statement that he had only one Lajato case
when a 27-page Exhibit 12 was announced, the reporter’s missing or unreadable file, the
materially different post-deposition derivative, and the later litigation position concerning the
omitted subject. Adcock recognizes that the agreement and each participant’s role often must be
inferred from circumstantial evidence and facts within defendants’ control. 164 Ill. 2d at 64, 66-
67.

48. Those allegations still must be connected to an independently tortious or unlawful act, actual
malice sufficient to overcome attorney privilege, causation, and a legally cognizable injury.
Williams also stated that she uploaded the intended exhibits through the reporting system, a fact
Flynn may cite against intent and causation. Plaintiff’s response is that purported upload did not
create uniform access: Mast said he had only one case, the reporter lacked the exhibit, and the
paper set remained under Flynn’s control. These competing inferences require a merits analysis;
they do not reduce the pleading to protected advocacy alone.

49. The existing record nevertheless permitted a reasoned Loyola analysis. This was the original
Complaint; Plaintiff made a timely first request to amend; the documentary sequence was already
identified; and a fixed period to tender a proposed amended count would cause less prejudice
than a with-prejudice bar. If the Court concludes the proffer still cannot cure the legal defects, it
may leave dismissal in place. It should not characterize the original record as containing only a
limitations argument.

50. Most importantly, an inability to cure every pleading defect does not establish a Rule 137
violation. Rule 137 is not a fee-shifting consequence of dismissal, and an insufficient pleading
may still rest upon an objectively reasonable factual inquiry and a good-faith legal argument

when signed.
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IV. THE RULE 137 LIABILITY DETERMINATION SHOULD BE VACATED OR
REOPENED.

51. Rule 137 is penal and must be strictly construed. Johnson, 2011 IL App (1st) 102826, | 27.
Rule 137(d) requires a written order setting forth with specificity the reasons and basis for a
sanction. The rule is designed to discourage frivolous filings, not punish losing arguments, and
requires evaluation of the circumstances existing when the challenged paper was signed. Lake
Environmental, Inc. v. Arnold, 2015 IL 118110, 1 13-15.

52. No party-filed Rule 137 motion meeting the specificity requirements preceded the liability
ruling. Flynn’s May 7 dismissal motion did not cite Rule 137, identify the offending allegation,
explain what reasonable inquiry was omitted, distinguish factual, legal, and improper-purpose
grounds, or tie any requested fee to a challenged statement. General adjectives such as
“frivolous” and “sanctionable” do not perform the notice and allocation functions described in
Whitmer and Adler.

53. If the August 7 determination instead proceeded upon the Court’s own initiative, Rule 137
authorized that route, but it did not authorize adjudication without a meaningful opportunity to
address the asserted ground. Johnson holds that a person subjected to a court-initiated sanction
must be informed that his own conduct is under adjudication and afforded an opportunity to
present evidence and rebut the allegations. 2011 IL App (1st) 102826, 99 34-38.

54. The distinction is concrete here. The July 29 proceeding was noticed as dismissal argument.
During it, the Court stated that Flynn had brought a Rule 137 sanctions request and asked what
evidence linked him to the alleged continuing concealment or conspiracy. (July 29, 2026 ROP
24:12-15.) Plaintiff responded regarding the alleged deposition technical difficulties. (Id. 24:18-
21.) That was a focused opportunity to address the asserted evidentiary link to Flynn. Plaintiff
was not, however, directed to present his source materials documenting the inquiry he conducted
before signing, an affidavit or verified statement of that inquiry, the authorities he reviewed,

or evidence of his purpose in naming Flynn. The later finding that Plaintiff sued Flynn for the
“temerity to best him” was a subjective-purpose determination made without testimony or an

evidentiary submission on purpose.
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55. Johnson and Stefanski are consistent. Johnson requires a hearing when the record lacks
evidence about what the sanctioned person knew or did and the person lacked a focused
opportunity to defend. Stefanski allowed affirmance without remand where the State admitted a
“comedy of errors,” did not dispute that its notices were ineffective, repeatedly failed to cure, and
the record already contained the necessary information. 377 Ill. App. 3d at 553-55. The present
questions of inquiry, knowledge, and purpose were neither admitted nor developed.

56. Before filing, Plaintiff reviewed the April 30 and May 29 remote-deposition correspondence;
the June 24 participant email; the Mast deposition and previously obtained audio; the paper-
exhibit statements; the reporter’s subpoena production; the versions of Exhibit 12; the two
pre-deposition question emails; the underlying William McGuire, Carolyn McGuire, and David
Gagnon depositions; the April 27, June 10, July 11, and November 4, 2022 proceedings; Flynn’s
November 30 filing; the February 1, 2023 ruling; the Omni document-examination materials;
and pleadings and orders in the interrelated 12LA178 and 17LA377 cases. Plaintiff compared
those records before alleging that the participants’ complementary acts supported an inference of
agreement.

57. Mast testified that he recommended settlement because the chance of recovery was “very
slim,” citing the depositions, case law, and a “lack of any evidence” that the McGuires controlled
the work or knew what Plaintiff was doing. (Ex. DP!, embedded Ex. G, Mast Dep. 24:5-25:18,
43:1-8; embedded PDF pp. 211, 216.) The underlying testimony was mixed. Gagnon testified
that the McGuires accepted his proposal to remove the two trees and offered him $15 per hour,
but that no preset day or time was established and that the McGuires did not supervise the

work or dictate its manner or means. Gagnon further testified that he told the McGuires he had
asked Plaintiff to help that day and that they did not object. (Ex. FA-1?, embedded Mast Dep.

Ex. 21, PDF pp. 79, 83, 91-94, 100-01, 193-95; Gagnon Dep. 78, 82, 90-93, 99-100, 192-94;
Bates DULBERG 000622, 000626, 000634—-000637, 000643—000644, 000736—000738.)

Carolyn McGuire testified that she asked Gagnon to cut down the trees, intended to give him an

1 Docket No. 0275
2 Uploaded to the docket with this motion
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unspecified amount for gas, and supplied the McGuires’ chainsaw; she also testified that she did
not observe the work beyond brief visits outside. (Ex. FA-3*, embedded Mast Dep. Ex. 19, PDF
pp. 27, 32-33, 40, 51-52; Carolyn McGuire Dep. 26:1-12, 31:14-32:10, 39:1-18, 50:1-51:7,
Bates DULBERG 000461, 000466—000467, 000474, 000485—-000486.) William McGuire
likewise acknowledged that either he or Carolyn asked Gagnon to perform the work and that
Carolyn contemplated giving Gagnon something in return, although William did not know the
precise arrangement. (Ex. FA-22, embedded Mast Dep. Ex. 17, PDF p. 6; William McGuire
Dep. 21:19-22:16; Bates POP 001442.) These facts do not, standing alone, establish vicarious
liability; they gave Plaintiff a concrete documentary basis to question Mast’s categorical
description of the record.

58. The settlement chronology supplied a separate and concrete factual basis to test Mast’s
explanation. An October 22, 2013 document transmitted a $7,500 demand bearing Mast’s
signature. Plaintiff states that he did not authorize that demand. Mast recognized the document
and his signature but did not remember the communication; he testified that he was “sure” he
would have discussed it with Plaintiff while identifying no present note or email confirming that
recollection. (Mast Dep. 27-28.) Whether a fact finder ultimately accepts Plaintift’s account is a
merits question. The document, Plaintiff’s denial of authority, Mast’s lack of recollection, and the
lack of any contemporaneous confirmation identified in the cited record supplied a nonfrivolous
factual basis for the allegation and for the planned Tilschner inquiry.

59. Plaintiff’s inquiry also included the document-examination evidence pleaded in Complaint
paragraph 181 and cited as Exhibits AJ13 through AJ163. In the May 24, 2022 report filed as
Exhibit AJ124 the examiner opined that it was “highly probable” that three questioned Paula
Erickson signatures and two questioned Margaret Orton signatures were not written by the

same persons who wrote the respective known exemplars. The report examined machine copies

1 Uploaded to the docket with this motion

2 Uploaded to the docket with this motion

3 Docket Numbers: 0224, 0223, 0222, 0221, 0220, 0219, 0218, 0217, 0216, 0215, 0214, 0213, 0212, 0211, 0210,
0209

4 Docket No. 0213
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and reserved examination of originals. Plaintiff does not offer that limited opinion as proof

of forgery, authorship, intent, or Flynn’s knowledge; its existence bears only on the scope of
Plaintiff’s documentary inquiry before filing.

60. Exhibit EV was transcribed and certified on April 29, 2026, after this action was filed, and
the metadata report Exhibit. EZ! was prepared on August 26, 2026. Neither can retroactively
supply the inquiry Rule 137 required on December 4, 2025. Their underlying sources, however
- the subpoenaed audio and native Clinton case-file collection - preserve evidence concerning
the earlier events. EV makes the audio easier to evaluate but does not independently corroborate
it or conclusively authenticate every speaker label. Exhibit. EZ! verifies file provenance and
contents but does not identify the human operator or prove intent. For Rule 137, Plaintiff relies
on the records he possessed and the comparisons he made before filing; for reconsideration and
proposed amendment, he offers the later technical work as limited corroboration, subject to those
stated constraints.

61. Plaintiff did not name Flynn merely because Flynn prevailed, to punish protected

advocacy, or to obtain a second appeal. He believed that the recorded agreement to use the

new remote procedure and the subsequent noncommunicative exhibit-handling sequence,
considered with the complementary acts of Williams and the Clinton defendants and the broader
record-integrity evidence, could support the civil-conspiracy count pleaded in Count 6. The
Complaint’s paragraphs 134 through 144 and 225(6), the June 10 response’s disclaimer of
liability for protected advocacy and request to amend, and Plaintiff’s July 29 statement that the
suit concerned ‘the puppet show of a deposition’ and ‘conspiracy with my own attorneys’ are
consistent with that stated purpose.

62. If this Court concludes that relief aimed at correcting or vacating the 17LA377 judgment
had to be pursued by direct review or an available postjudgment procedure in 17LA377

rather than through a separate damages action, that procedural conclusion does not by itself

establish a Rule 137 violation. The case had been dismissed with prejudice, and the appeal was

1 Attached
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dismissed after no opening brief was filed. Plaintiff then confronted a closed underlying case
while alleging misconduct by opposing counsel and failures by his own successive counsel.
Whether section 2-1401 or the court’s inherent authority supplied relief inside the closed case,
whether professional discipline could address attorney conduct without vacating the judgment or
compensating Plaintiff, and whether an independent civil claim remained were legal questions
requiring analysis. Filing in an unsuccessful procedural vehicle may justify dismissal; it is not
automatically the equivalent of filing in subjective bad faith or without reasonable legal inquiry.
63. Plaintiff supplies the limited section 1-109 certification below concerning his prefiling
inquiry and purpose. The Court should vacate the Rule 137 liability determination. Alternatively,
it should identify the particular signed paper and asserted violation and permit a focused
evidentiary presentation before deciding liability.

V. EVEN IF THE FLYNN DISMISSAL REMAINS, THE STATED REASONS DO NOT
AUTOMATICALLY ESTABLISH ARULE 137 VIOLATION.

64. Rule 137 contains distinct grounds. Whether factual and legal contentions were objectively
reasonable after inquiry is different from whether a paper was filed for a subjective improper
purpose. Stefanski, 377 Ill. App. 3d at 551-53. Dismissal may bear upon the objective question,
but it is not conclusive and does not establish subjective bad faith.

65. Before filing, Plaintiff possessed records supporting the historical assertions that Flynn
received the intended exhibit set, was physically with Mast, printed hard copies of the majority
except identified larger files, and passed paper materials to Mast. He also possessed the blank
or missing reporter exhibit, the later malformed version omitting Tilschner and duplicating
Lajato, and the 2022 proceedings in which the issue was raised. Those materials do not compel
a conspiracy finding. They do provide an objective basis for the historical allegations and for
examining the resulting inference under the law existing on December 4, 2025.

66. The August 7 order identifies the Complaint, privilege, legal insufficiency, Plaintift’s
litigation history, and the Court’s view that Plaintiff sued Flynn for having prevailed. Plaintiff
therefore does not contend that the order contains no explanation. The remaining problem is that

it does not evaluate the recorded remote-procedure agreement, Flynn’s deposition-day majority-
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paper statement, Mast’s one-case statement, the reporter’s lack of Exhibit 12, the November 2022
Rule 206 presentation, or the distinction between complementary conspiracy acts and an isolated
limitations argument. Nor does it identify whether the violation was a false factual allegation,
inadequate factual inquiry, a legal position lacking a good-faith basis, subjective improper
purpose, or some combination.

67. To the extent liability rests on the statement that Plaintiff sued Flynn for the “temerity to best
him,” it rests on Rule 137’s subjective improper-purpose branch. Stefanski requires subjective
bad faith for that branch. 377 Ill. App. 3d at 552-53. No testimony or focused evidentiary
presentation addressed Plaintiff’s actual purpose.

68. Plaintiff’s litigation history and any prior sanction may provide background, but they do not
independently establish that this paper violated Rule 137. The rule requires examination of the
challenged paper, the facts and law available when it was signed, the inquiry then performed, and
any improper purpose connected to that filing.

69. The Court may ultimately conclude that the Flynn count was legally insufficient, barred

by privilege, unable to establish causation, or not presently curable. The Court may also apply
American Backflow as current Second District law. None of those conclusions eliminates the
separate requirement to determine whether the Complaint lacked an objectively reasonable
factual or legal basis when signed or was filed in subjective bad faith. The Rule 137 liability
determination should be vacated or reopened even if dismissal remains.

VI. THE FEE PETITION SHOULD REMAIN DEFERRED UNTIL RULE 137
LIABILITY IS RESOLVED.

70. Flynn’s fee request depends entirely on the challenged Rule 137 liability determination.
Adjudicating amount before liability would risk unnecessary proceedings and a monetary award
based on an interlocutory ruling under active reconsideration. The Court should decide this
motion first and continue the fee petition consistently with its August 26 order.

71. Plaintiff will address hours, rate, allocation, causation, costs, and proof in his separately
authorized response due September 23 if any fee claim remains. Nothing in this motion waives

those objections.
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RELIEF REQUESTED
WHEREFORE, Plaintiff Paul R. Dulberg respectfully requests that this Court:

A. reconsider and vacate the portion of the August 7, 2026 order imposing liability against
Plaintiff under Illinois Supreme Court Rule 137,

B. reconsider the statement that a limitations argument was the only matter alleged against Flynn
and evaluate the complete conspiracy and record-integrity sequence, including Flynn’s own
noncommunicative contribution together with the complementary acts alleged against the
other participants, while determining dismissal separately from Rule 137 sanctionability;

C. alternatively, reconsider the with-prejudice scope of the Flynn dismissal and permit Plaintiff
a fixed period to tender a proposed amended count clarifying the agreement inferred from the
remote-procedure correspondence and subsequent acts, the loss of the Tilschner examination,
the alleged underlying unlawful acts, causation, injury, and the basis for overcoming
privilege;

D. if the Flynn dismissal remains, decline to treat that dismissal as automatically establishing a
Rule 137 violation;

E. alternatively as to sanctions, identify the particular signed paper, statement, and asserted Rule
137 violation and permit a focused evidentiary presentation concerning Plaintiff’s factual
inquiry, legal inquiry, knowledge, and purpose when the challenged paper was signed;

F. continue or defer Flynn’s fee petition until Rule 137 liability is resolved, without prejudice to
Plaintiff’s separately scheduled objections to the amount, allocation, causation, and proof of
the requested fees; and

G. grant such other and further relief as the Court deems just.
Respectfully submitted,

/s/ Paul R. Dulberg

Paul R. Dulberg, Plaintiff pro se

4606 Hayden Ct. McHenry, IL 60051

(847) 497-4250 | Paul Dulberg@comcast.net
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LIMITED VERIFICATION UNDER 735 ILCS 5/1-109

Under penalties as provided by law pursuant to section 1-109 of the Code of Civil Procedure, the
undersigned certifies that the factual statements in Section IV describing his prefiling inquiry, the
materials he possessed and reviewed, and his purpose in filing are true and correct, except as to
matters stated to be on information and belief and, as to such matters, the undersigned certifies
that he verily believes them to be true. This verification does not adopt the truth of statements
attributed to other persons; it certifies that the identified records contain those statements and that
Plaintiff considered them as described.

/s/ Paul R. Dulberg
Paul R. Dulberg
Date: September 4, 2026

CERTIFICATE OF SERVICE

I certify that on September 4, 2026, I served a true and correct copy of the foregoing document
on all counsel and parties of record through eFilelL/EFSP electronic service.

/s/ Paul R. Dulberg Date: September 4, 2026
Paul R. Dulberg
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THE COURT REPORTER: ...acknowledge that 1 am not
physically present in the deposition room, and that
I will be reporting this deposition remotely. They
further acknowledge that in lieu of an oath
administered in person, the witness will verbally
declare his testimony in this matter as under
penalty of perjury. The parties and their counsel
consent to this arrangement and waive any
objections to this manner of reporting.

Please iIndicate your agreement by
stating your name and your agreement on the record.
MS. WILLIAMS: Julia Williams. 1 agree.

MR. FLYNN: George Flynn. | agree.

THE COURT REPORTER: Will the witness kindly
present his government issued identification by
holding it up to the camera for verification?

Thank you.
IT you can raise your right hand
please, Mr. Mast?
(Hans Mast duly sworn.)

MS. WILLIAMS: Okay. So this is the discovery
deposition of Hans Mast taken pursuant to all
applicable rules and notice in the case of Dulberg

versus The Law Offices of Thomas Popovich, et al.
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This deposition is taken -- being taken for the
purposes of discovery.

Hans, can you state your name for the
record, please?

HANS MAST: Hans Mast.

MS. WILLIAMS: And have you had your
deposition taken before?

HANS MAST: Yes.

MS. WILLIAMS: And how many times?

HANS MAST: 1 think two.

MS. WILLIAMS: And for what purpose?

HANS MAST: A long, long time ago I think
there was a malpractice case | was a witness on
and -- a medical malpractice case that turned into
a legal malpractice case. Not against me, but
against the office | was with.

MS. WILLIAMS: Okay. You weren"t named in the
lawsuit --

HANS MAST: 1 might have been named. 1 might
have been named, but 1 was somebody that appeared
on a motion. 1 think 1 got out eventually.

MS. WILLIAMS: Okay. And then -- and then --
sorry. And then you said -- you said you think

twice, so do you know approximately what year that
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4/29/2026

medical malpractice case that turned into a legal
malpractice case, do you know roughly what year
that was?

HANS MAST: "94 or something.

MS. WILLIAMS: Okay. And then the second
time, what would have that been?

HANS MAST: 1It"s not coming to me, but another
legal case. | don"t remember the details.

MS. WILLIAMS: Okay. More than ten --

HANS MAST: Go ahead.

MS. WILLIAMS: More than ten years? I™m
sorry. | didn"t mean to interrupt you.

HANS MAST: Yes.

MS. WILLIAMS: We can go over the -- I"m going
to try not to interrupt you, you"re going to try
not to interrupt me. You have taken depositions
before, 1"m sure we can get into that and
appreciate you, you know, answering orally, all of
those typical things that apply, and I*11 try not
to interrupt you too much.

Have you ever -- other than the one
time you just identified, have you ever been sued,
other than this suit, for legal malpractice?

HANS MAST: No.
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6
MS. WILLIAMS: Okay. Can you recall any other

details about that medical malpractice lawsuit that
turned into a legal malpractice suit? Do you know
what the basis of the suit was?

HANS MAST: It was a medical malpractice case
that 1 think lost on a summary judgment motion and
they were -- the client was suing the office, and 1
think 1 got involved iIn i1t because I was on a
motion.

MS. WILLIAMS: Were you the one that drafted
the summary judgment motion?

HANS MAST: 1 don"t think so. | don"t really

remember clearly back then, but I don®"t think I

did.

MS. WILLIAMS: Okay.

HANS MAST: 1 think I argued -- 1 might have
argued 1t. 1 don"t remember.

MS. WILLIAMS: Okay. Have you -- have you
taken depositions before?

HANS MAST: Yes.

MS. WILLIAMS: Roughly how many depositions do
you think you have taken in your legal career?

HANS MAST: Lots. Lots.

MS. WILLIAMS: Hundred?

www . ChimniakCourtReporting.com
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4/29/2026

HANS MAST: Probably.

MS. WILLIAMS: Okay. Oh, 1"m sorry. 1 forgot
to do this, but 1 think we saw your room, but it"s
just you and George Flynn in the room with you,
correct?

HANS MAST: Yes.

MS. WILLIAMS: And there®s no one else iIn the
room and, If there were, you would identify them,
correct?

HANS MAST: Yes.

MS. WILLIAMS: And you don"t have any devices
or anything with you, you"re not communicating with
anyone during this deposition other than the
attorney iIn the room with you, correct?

HANS MAST: And you and who else is on this
meeting.

MS. WILLIAMS: [I"m sorry. Let me rephrase.

Is there anyone that I don"t know
that you are communicating with that I wouldn®t
know?

HANS MAST: Not that 1"m aware of.

MS. WILLIAMS: Okay. If you take any notes or
otherwise communicate with people during the

deposition, we just ask that those notes be

www . ChimniakCourtReporting.com

EXHIBIT EV
Page 7 of 114

630.983.0030





10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

312.781.9111

Subpoenaed Audio Transcription

4/29/2026

produced.
Okay. Did you do anything to prepare
for the deposition today?

HANS MAST: Well, 1 just saw some exhibits you
sent George. | didn"t really prepare them. |
looked them over briefly.

MS. WILLIAMS: Did you review any of the other
files that have been produced In this case?

HANS MAST: No.

MS. WILLIAMS: Did you review any notes?

HANS MAST: No.

MS. WILLIAMS: Any other documents?

HANS MAST: Nope.

MS. WILLIAMS: Did you meet with anyone --

HANS MAST: Other than George?

MS. WILLIAMS: -- to prepare?

Other than George?

HANS MAST: No.

MS. WILLIAMS: And you did meet with George,
I*m assuming. 1 don"t want to know the contents of
that meeting, but you met with George to prepare?

HANS MAST: Not very long.

MS. WILLIAMS: Okay. Did you talk to anyone

else about today"s deposition prior to the
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4/29/2026

deposition today?

HANS MAST: No.

MS. WILLIAMS: Where did you go to law school?

HANS MAST: Kent.

MS. WILLIAMS: And what year did you graduate?

HANS MAST: *"91.

MS. WILLIAMS: And were you admitted to
practice in Illlinois that same year?

HANS MAST: Yes.

MS. WILLIAMS: And are you admitted to
practice anywhere else?

HANS MAST: No.

MS. WILLIAMS: Have you ever been reprimanded
or disciplined by any courts?

HANS MAST: No.

MS. WILLIAMS: Have you ever been publicly
reprimanded of disciplined by any oversight body
such as the ARDC?

HANS MAST: No.

MS. WILLIAMS: When did you start practicing?

HANS MAST: *"91.

MS. WILLIAMS: And where did you start?

HANS MAST: In Rockford.

MS. WILLIAMS: With a firm?

www . ChimniakCourtReporting.com

EXHIBIT EV
Page 9 of 114

630.983.0030





10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Subpoenaed Audio Transcription

HANS MAST: Yeah, Cacciatore.

do there?

your entire career?

after that?

Chicago for about six months.

HANS MAST: Plaintiffs.

MS. WILLIAMS: PI again --

HANS MAST: Yeah.

MS. WILLIAMS: -- personal injury?
HANS MAST: Yeah.

www . ChimniakCourtReporting.com
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MS. WILLIAMS: And how long were you there?
HANS MAST: About a year and a half.
MS. WILLIAMS: And what kind of work did you

HANS MAST: Personal injury, plaintiff.
MS. WILLIAMS: Have you done personal injury

HANS MAST: No, 1 did some defense work.
MS. WILLIAMS: Okay. So you were at
Cacciatore for a year and a half and you were doing

plaintiffs personal injury work. What did you do

HANS MAST: 1 went to the Loggans firm in

MS. WILLIAMS: And what did you do there?

MS. WILLIAMS: Okay. And after that?
HANS MAST: Judge and James in Park Ridge.
MS. WILLIAMS: And how long were you there?

4/29/2026
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11
HANS MAST: Seven years 1 think.

MS. WILLIAMS: Were you doing plaintiffs
personal injury there as well?

HANS MAST: No, that was defense.

MS. WILLIAMS: What kind of defense work?

HANS MAST: Lots -- all kinds. Municipal,
tort.

MS. WILLIAMS: And then did you defend
personal 1njury cases while you were there as well?

HANS MAST: Yes.

MS. WILLIAMS: And then after that where did
you go?

HANS MAST: Kemper, 1 think.

MS. WILLIAMS: And how long were you with
Kemper?

HANS MAST: 1 think a couple years. Maybe a
little more than that.

MS. WILLIAMS: And what kind of work did you
do at Kemper?

HANS MAST: Defense.

MS. WILLIAMS: What -- defense of what type of
cases?

HANS MAST: Lots of different kinds. Auto

accidents, premises.
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4/29/2026

12
MS. WILLIAMS: Mostly torts, though,

negligence-type cases?

HANS MAST: Yes.

MS. WILLIAMS: And then after Kemper?

HANS MAST: 1 think Popovich was next.

MS. WILLIAMS: And how long were you with the
Popovich firm?

HANS MAST: About 18 years, 1 think.

MS. WILLIAMS: And do you know what year you
actually -- roughly what year you joined Popovich?

HANS MAST: 2001, maybe.

MS. WILLIAMS: And you were there for roughly
18 years you think?

HANS MAST: Yes.

MS. WILLIAMS: So you left maybe just last
year?

HANS MAST: In "18.

MS. WILLIAMS: 2018.

HANS MAST: Yeah.

MS. WILLIAMS: And why did you leave Popovich?

HANS MAST: To start on my own.

MS. WILLIAMS: Okay. And where are you now?

HANS MAST: With Compton Law Group.

MS. WILLIAMS: Give me just a second to come
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13
back.

HANS MAST: Yeah.

MS. WILLIAMS: And what types of -- 1"m sorry.
I*m going to go back to the Popovich firm.

What kind of cases did you handle at
Popovich®s firm?

HANS MAST: Plaintiffs personal injury, all
kinds.

MS. WILLIAMS: And then at Compton what kind
of work do you do?

HANS MAST: Same thing. Same kind of cases,
plaintiffs personal injury.

MS. WILLIAMS: So is 1t fair to say you have
been doing plaintiffs personal injury cases
steadily throughout your career?

HANS MAST: Yeah, except for the time I was
with the defense offices.

MS. WILLIAMS: Okay. But you were still doing
personal injury, just on the defense side, not on
the plaintiffs side?

HANS MAST: Right.

MS. WILLIAMS: Okay. Did you answer discovery
in this case -- 1In the malpractice case that

we"re -- the Dulberg verses Thomas --
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14
HANS MAST: 1 think 1 did.

MS. WILLIAMS: -- Popovich case?

HANS MAST: 1 think I did.

MS. WILLIAMS: Do you remember, did you review
discovery in this case? Do you recall?

HANS MAST: Like I said, I think I answered
some and signed off on some, | just don"t remember.
I haven®t seen them recently.

MS. WILLIAMS: Okay. Okay. |If you recall, do
you remember reviewing the documents that were
produced in this case?

HANS MAST: I don"t know what was produced.

MS. WILLIAMS: Okay.

HANS MAST: 1 assume the file.

MS. WILLIAMS: Right. Okay. If 1 represented
that the file was produced, would that make sense
to you? Can we kind of agree that the file was
produced?

HANS MAST: (lInaudible.)

MS. WILLIAMS: Okay. So when the file was
produced, 1 don"t know iIf you recall, there were
black -- some black pages between the files. Do
you remember any discussions about that?

HANS MAST: I didn"t produce anything, so I --
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15
and 1 haven"t reviewed what was produced. That

wasn"t my -- 1 was in a different office when it
was produced, | think.

MS. WILLIAMS: Okay. So Thomas Popovich would
have had possession of the file?

HANS MAST: Right.

MS. WILLIAMS: You did not have possession of
any documents from the underlying case --

HANS MAST: I didn"t.

MS. WILLIAMS: -- the Dulberg versus Gagnon
McGuire case?

HANS MAST: I didn*"t.

MS. WILLIAMS: Okay. So you would not have
had access to that file since you were with Thomas
Popovich 1n 2018?

HANS MAST: Once I left the firm I have not
had the fTile.

MS. WILLIAMS: Okay. In this case did you --
did you produce emails that you possessed or did
you not have access to those either?

HANS MAST: I would -- I don"t know what was
produced again by the Popovich firm. 1 don®t know
if they had my emails, but 1 have a new email

address. | don"t think it"s the same back -- as 1t
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16
was back then.

MS. WILLIAMS: Okay.

HANS MAST: So I didn"t produce anything.

MS. WILLIAMS: So you didn®t produce any
emails or communications that -- in the -- from the
underlying case?

HANS MAST: Not that 1"m aware of, unless 1
produced i1t to Popovich and he produced i1t. 1
don"t know how that worked.

MS. WILLIAMS: Okay. Okay. When were you
retained by Paul Dulberg?

HANS MAST: 1 don"t recall. 1"m assuming
there®s some paperwork that shows that.

MS. WILLIAMS: Yeah, let me upload a file
here. Just give me a second.

HANS MAST: I don®"t think he retained me. |
think he retained Tom Popovich®s office.

MS. WILLIAMS: Okay. 1 have just uploaded a
file that"s titled Dulberg Mast Dep Exhibit 1. If
you can --

And, George, you should have that as
well and it should be the retainer contract.

HANS MAST: Yeah, 1 see 1it.

MS. WILLIAMS: Okay. So 1t"s a contract for
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legal services and it"s marked POP, P-0-P 00586 on
the bottom, just for reference. So this will be
the first exhibit in this deposition.

Do you recognize this document?

HANS MAST: 1 recognize what it looks like,
yeah.

MS. WILLIAMS: Yeah. And it"s the contract
for legal services and 1t"s undated i1t looks like.
HANS MAST: That"s what it looks like.

MS. WILLIAMS: Okay. Okay. I1"m going to
upload another. So 1"m uploading Exhibit 2. It"s
titled Dulberg Mast Dep Exhibit 2, and this should
be the original complaint filed 1n the case of
Dulberg versus Gagnon, et al., 12 LA 178 filed iIn
McHenry County.

Do you see that document?

HANS MAST: Yeah. What 1"m going off are an
email 1 got with all the exhibits attached, so I™m
not -- that"s what I"m looking at.

MS. WILLIAMS: Okay.

HANS MAST: 1It"s says -- 1t"s a complaint and
it says Exhibit 2.

MS. WILLIAMS: Right. Okay. So our numbers

may be a little off, but the description should be
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18
correct.

In that complaint it shows file
stamped May 15, 20127

HANS MAST: Yeah, that®"s what it says.

MS. WILLIAMS: Okay. And so Mr. Dulberg would
have hired you sometime -- hired the Popovich firm
sometime prior to that, correct?

HANS MAST: 1"m assuming.

MS. WILLIAMS: Okay.

HANS MAST: (Inaudible.)

MS. WILLIAMS: Do you have any i1dea --

HANS MAST: [I"m sorry.

MS. WILLIAMS: [I"m sorry. |1 didn"t mean to
interrupt you. Go ahead.

HANS MAST: Go ahead.

MS. WILLIAMS: Do you have any idea
about the -- do you have any i1dea about what time
frame he would have hired -- retained you?

HANS MAST: 1 really -- again, I don"t have an
independent recollection of 1t. 1 think there"s
probably a memo out there of me meeting with him,
too.

MS. WILLIAMS: Okay. Actually, 1 think there
iIs. Okay. Okay. 1 have just uploaded Dulberg
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19
Mast Dep Exhibit No. 3, and the top says -- and

it"s titled Intake Memo. At the top it says
"memorandum.’™ It"s Popovich -- it says POP00961
and 000962. Do you recognize this document?

HANS MAST: I -- 1t looks familiar.

MS. WILLIAMS: Okay. And it indicates that
it"s from you, so you would have drafted this
document, correct?

HANS MAST: Well, 1 would have dictated it,
yeah.

MS. WILLIAMS: Okay. And it looks like you
had a new client meeting with Paul on December 1st
of 20117?

HANS MAST: That"s what 1t says.

MS. WILLIAMS: Okay. Does that seem like that
time frame would have been roughly correct?

HANS MAST: I have no reason not to believe
that"s accurate.

MS. WILLIAMS: Okay. So Paul retained you
probably sometime in December of 2011 and then you
filed a complaint around May 15, 20127

HANS MAST: That"s what it appears.

MS. WILLIAMS: Okay. So can you just tell me

what Is the case against Mr. -- that -- 1"m sorry.
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20
Can you describe the case between

Paul Dulberg and David Gagnon, Carolyn and Williams
McGuire?

HANS MAST: What do you mean describe it?
What i1t"s about?

MS. WILLIAMS: Yeah, basically what was it
about?

HANS MAST: An injury. A Chainsaw Injury.

MS. WILLIAMS: Okay. Was there anything about
the case that was unique to you?

HANS MAST: Other than 1t was a Chainsaw
injury.

MS. WILLIAMS: Okay. What was your theory of
that case? What was your theory of liability in
the case?

HANS MAST: I think the -- Paul had claimed
Dave struck him with the Chainsaw.

MS. WILLIAMS: So was it just a negligence
theory or was it a strict liability or...

HANS MAST: 1 believe it was negligence if 1
recall correct.

MS. WILLIAMS: Negligence against Gagnon --
David Gagnon?

HANS MAST: Yeah, and | think the McGuire "s
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21
originally were named as well.

MS. WILLIAMS: And what was the theory as to
the McGuires?

HANS MAST: 1 think Paul had said that they
were the ones that owned it and looked over the
work that was being done.

MS. WILLIAMS: Okay. So if they owned the
Chainsaw and were overseeing the work, what®"s the
legal theory for liability on that? Why would they
be liable?

HANS MAST: Under case law potentially there®s
liability for people that oversee and direct the
work .

MS. WILLIAMS: Okay. And is that a strict
liability or is 1t some other form of liability?

HANS MAST: It would be negligence.

MS. WILLIAMS: So negligent oversight?

HANS MAST: Potentially.

MS. WILLIAMS: Okay. Were there any other
theories that you were going to pursue or could be
pursued?

HANS MAST: Not that 1 recall.

MS. WILLIAMS: Okay. So a negligence claim

against Gagnon for negligently utilizing the
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Chainsaw and then a negligence claim against

McGuires for not -- for not controlling his use of
the Chainsaw; i1s that accurate?

HANS MAST: I don"t recall the exact
allegations, but I think in a general theme, that
was what we were going to try to prove.

MS. WILLIAMS: Okay. In the intake memo if
you want to go back to that, there are some notes
on this exhibit that -- that state -- it looks to
me like i1t says, (inaudible) the accident occurred
on their premises, their HO, Metpay, will cover the
bills and then i1t"s signed. Do you recognize that
handwriting?

HANS MAST: Yeah, that would be Tom.

MS. WILLIAMS: Okay. And what does that note
mean?

HANS MAST: Medical coverage. Medical
payments coverage.

MS. WILLIAMS: So their -- so the McGuires --
when they say -- when he says "their,”™ is he
referring to Carolyn and Bill McGuire?

HANS MAST: Well, 1 don"t know what he"s
referring to. 1 think what -- well he circled

their names, so that probably indicates what he*s
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23
referring to.

MS. WILLIAMS: Okay. So would their -- would
their insurance cover medical bills in an instance
like this?

HANS MAST: Possibly.

MS. WILLIAMS: Okay. Did you reach out to
their insurance company about covering any medical
bills?

HANS MAST: 1 don"t recall 1f that was
applicable or I don"t recall that issue.

MS. WILLIAMS: Okay. (Inaudible.)

UNKNOWN SPEAKER: Uh-oh. 1t just kicked me
off there. Back up, 1 think. Just kicked me off.
Okay. (Inaudible.) It"s connecting i1t says.

MS. WILLIAMS: Okay. We"ll just wait a minute
here.

UNKNOWN SPEAKER: I can hear you. 1 just
can"t see you.

MS. WILLIAMS: Okay. We"ll just wait a minute
until you can get your video back on.

UNKNOWN SPEAKER: Let"s see. Keep trying
wifi. Wifi must have dropped.

UNKNOWN SPEAKER: Yeah (inaudible.)

UNKNOWN SPEAKER: Are you back on?
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UNKNOWN SPEAKER: Yeah, it"s still trying to

connect.

UNKNOWN SPEAKER: Now go ahead, try, just go
back (inaudible.) 1"m going to try —- 1711 just
join it again.

UNKNOWN SPEAKER: (Inaudible.)

UNKNOWN SPEAKER: Julia, we think the wifi may
have dropped here in the office.

MS. WILLIAMS: Okay. Let"s just give It a
minute and see.

UNKNOWN SPEAKER: Okay.

MS. WILLIAMS: And then we®"ll -- 1f we need to
come up with solutions, we"ll come up with
solutions, but...

UNKNOWN SPEAKER: His phone and my computer
got disconnected at the same time so | think it"s
the wifi.

MS. WILLIAMS: Yeah, I can®t see you at all.

I —- the only thing I have up on my screen is Hans*
audio.

UNKNOWN SPEAKER: Not able to connect. Try it
again. It shows the wifi signal.

UNKNOWN SPEAKER: Yeah (inaudible.)

UNKNOWN SPEAKER: How about now? 1Is i1t good?
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UNKNOWN SPEAKER: (lInaudible.)

UNKNOWN SPEAKER: 1Is there somebody working on
wifi?

UNKNOWN SPEAKER: Your phone might work, huh?
(Inaudible.) Come on. It keeps recirculating
here. Okay. 1°"m going to try to connect my
computer through my phone and --

MS. WILLIAMS: Okay.

UNKNOWN SPEAKER: -- put 1t on the hotspot
here. 1 don"t know why it"s not working here.
Tried to do 1t earlier.

UNKNOWN SPEAKER: (Inaudible) maybe it"s not
even back yet. There we are.

MS. WILLIAMS: Okay.

HANS MAST: There we are.

MS. WILLIAMS: George, | can see you. | just
can"t see Hans yet.

HANS MAST: You can"t see me? You can"t see
me?

MS. WILLIAMS: I can"t see Hans and now 1 have
got an echo.

UNKNOWN SPEAKER: The video isn"t working.
Hnm. All right. Let"s try it again. There we go.

You good?
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MS. WILLIAMS: 1 can"t see you yet. Hans, |
can still hear you, but I can"t see you.

HANS MAST: Well I signed on to some meeting
and 1 can see myself. | don"t see anybody else.
Okay. Let"s try it this way. I"m on. 1"m signed
in through my hotspot on my phone.

MR. FLYNN: Oh, so you went around the wifi?

HANS MAST: I did.

MR. FLYNN: Can I use your hotspot?

1Phone 1s the wifi network, you can try it out.

MR. FLYNN: Maybe it"s just the wifi that"s
messing up here.

HANS MAST: He"s going to try to connect
through my hotspot on my phone. That"s -- | got
97 percent charge on the phone so we should be god
for a while.

MS. WILLIAMS: I hope that works out, yeah.

HANS MAST: It might burn pretty quickly

having the computer and --

IT 1t has two going. We"ll do our best here.
HANS MAST: Okay. AIll right. 1 can see you

you can"t see me yet, huh?
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HANS MAST: Yeah, here is the password there.

MS. WILLIAMS: |If it has two -- right. Right.
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MS. WILLIAMS: Right.

HANS MAST: Wow. 1711 have to leave and join
the meeting again. 1 don"t know. There we go.

See if that works. Now I1°m (inaudible.) Am I 1in
the right meeting? What"s the meeting --

MS. WILLIAMS: Did you join from the link?

HANS MAST: Yeah, and then | copied the
meeting code. What meeting code iIs there? Does
somebody have that?

MS. WILLIAMS: Let"s see if I can go back into
the —-

HANS MAST: Maybe 1°"m using the wrong meeting
code.

MS. WILLIAMS: I don"t know that I used a
meeting code because | think I just linked
directly.

HANS MAST: Linked directly off of the email?

THE COURT REPORTER: The meeting ID --

MS. WILLIAMS: The email that Alan sent, there
was a link.

HANS MAST: Yeah, it still needs your meeting
ID, 1 think, doesn"t 1t?

THE COURT REPORTER: 77990 --

HANS MAST: What"s that?
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THE COURT REPORTER: The meeting number 1 have

IS 7799076793.

HANS MAST: What"s the password?

MS. WILLIAMS: Thank you, Barb.

HANS MAST: Do you have a password?

THE COURT REPORTER: No, I don"t have a
password, but when 1 have called in on the landline
they say i1f you don"t have a password just stay on
the line.

HANS MAST: It"s asking for a -- It says
"please enter your meeting password."

MS. WILLIAMS: Okay. So...

HANS MAST: 1"m just going off this email |
got sent.

MS. WILLIAMS: Yeah.

HANS MAST: Oh, wait. Here i1t is.

MS. WILLIAMS: Oh, here is a -- there"s a
meeting password 075875.

HANS MAST: 1 might have been using the wrong
meeting. Did this work?

MS. WILLIAMS: Yeah, 1 can see you.

HANS MAST: All right.

MS. WILLIAMS: Okay. So we may be on -- we"re

on video and audio separately, but we"re just going
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to go with it, 1 think.

HANS MAST: Okay.

MS. WILLIAMS: Let"s see. Let"s see if I can
mess with my view here because now | can barely see
anybody. There we go. Okay.

Okay. 1 think we"re back on the
record.

Barb, are you doing all right?

THE COURT REPORTER: Yes.

MS. WILLIAMS: Thank you. Okay.

Okay. So we just went through the
memo that Tom made a note about insurance and --
and your testimony was that you don®"t recall
whether you made any requests to the McGuires*
insurance to pay Paul®s medical bills; is that
correct?

HANS MAST: 1 don"t remember, right.

MS. WILLIAMS: Okay. Okay. Okay. Back to
the actual claims made.

Do you remember -- do you recall what
the defense was for first Gagnon and then Bill --
William and Carolyn McGuire?

HANS MAST: What do you mean by "defense?"

MS. WILLIAMS: What was their theory of
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defense in the case? Do you recall? If you

understood it.

HANS MAST: 1 mean, that"s a big question. |
mean, they -- like every case they were denying
what we were alleging.

MS. WILLIAMS: Were they denying the facts?
Did they dispute the facts of the case?

HANS MAST: Definitely.

MS. WILLIAMS: Okay. Do you recall what they
were alleging as far as the facts that were
different from what you were alleging?

HANS MAST: I mean, that"s -- | could probably
answer that with an hour answer. There®"s --
there"s a lot that they were denying and there®s a
lot that -- you know, I mean, 1 would have to —- |
could look at their answer, | could look at their
deposition testimony, but, I mean, that brings up a
lot of issues.

MS. WILLIAMS: Okay. Let"s -- let"s —- let me
narrow 1t down a little bit and try to get more to
a point that will be useful for our discussion.

At some point you had recommended
that Paul settle the case as to the McGuires; is

that correct?
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HANS MAST: Yeah.

MS. WILLIAMS: And what was the reasoning for
settling the case as to William and Bill McGuire?

HANS MAST: Just risk like you always discuss
with any settlement.

MS. WILLIAMS: Can you be a little bit more
specific about what type of risk?

HANS MAST: Again, that®"s a long question,
but, 1 mean, it"s like any settlement. You"re
taking a risk if you don"t settle the case when you
have i1ssues that could be problematic.

MS. WILLIAMS: Okay. When you say issues that
can be problematic, and 1 know 1t could be a very
long answer, but, as much as you can, can you
summarize what you think those risks were?

HANS MAST: Understanding it"s a
summary that -- 1 mean, 1 could probably answer
that in a couple hours, but the chance of recovery
was, in my view, very slim, if at all, because of
lots of reasons; one, because of Paul®s testimony,
Gagnon®s testimony, the McGuires® testimony. The
evidence didn"t seem to be something that was going
to allow us to prove the case against the McGuires.

MS. WILLIAMS: Okay. What -- and, again, |
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understand this may be a very long question, but,

just in summary, what were you going to need to
prove the case against the McGuires?

HANS MAST: Now, again, understanding 1 would
have to put myself in my place where 1 was back at
the time that 1 fully evaluated this with Paul, but
iT 1™m just trying to come up with some thoughts
now, years later, the case law 1 think was against
us, the defense was going to file a motion for
summary judgment 1f we didn"t work out some sort of
settlement, and 1 felt they were going to win, and
the testimony from all parties was not helpful to
us.

MS. WILLIAMS: Okay. Okay. [I1"m going to move
forward and then we may come back to this a little
bit.

Do you recall when the first time was
that you talked to Paul about settling the claim
with the McGuires?

HANS MAST: No.

MS. WILLIAMS: Okay-

HANS MAST: Whenever they -- you know, the
defense attorney would have reached out to me to

ask for some sort of demand, | assume.
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MS. WILLIAMS: Did you make a demand at some

point?

HANS MAST: 1 think -- I think some of your
paperwork shows that I did.

MS. WILLIAMS: Okay. Okay. 1 have just
uploaded Dulberg Mast Exhibit 4 and It says
letter —- 1t"s letter resettlement and that should
be -- should be Exhibit 4 that was emailed around
to counsel so that you would have i1t. And 1t is
labeled POP192 and POP193. Do you recognize those
documents -- oh, I"m sorry. Take your time.

HANS MAST: Wait. |1 think the internet --
maybe the reason we"re having problems is the
internet went down so now my exhibits aren®t
pulling up. Let me try i1t again.

Do you have that, George?

MR. FLYNN: Yeah, here is a hard copy, though.

HANS MAST: 1711 look at the hard copy so what
are you asking?

MS. WILLIAMS: Great. Great. So it should be
the document -- it has letterhead on the top --
Popovich letterhead on the top and at the bottom
it"s POPO00192 and --

HANS MAST: Right.
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MS. WILLIAMS: -- POPO0019.
HANS MAST: Right.

documents?

documents from the Popovich firm,
you"re asking.

MS. WILLIAMS: 1Is that your

HANS MAST: Yes.

MS. WILLIAMS: So you would
caused to be -- this letter to be

HANS MAST: It appears that

where you make a demand of $7,500;
HANS MAST: Yes.
MS. WILLIAMS: Do you recall
demand?
HANS MAST: No.
MS. WILLIAMS: Do you recall
Paul prior to making the demand?
HANS MAST: I"m sure 1 would
MS. WILLIAMS: Okay. Do you

MS. WILLIAMS: Do you recognize those

HANS MAST: Yeah, they look familiar,
1T that"s what

signature?

have drafted or
drafted and sent?
way, yeah.

MS. WILLIAMS: And this is a demand letter

notes regarding that conversation with Paul?

HANS MAST: 1 don"t personally.

4/29/2026

34

IS that correct?

making that

if you talked to

have.

have any memos or
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MS. WILLIAMS: Okay. If there were memos and
notes, would they be in Thomas Popovich®s file?

HANS MAST: They should.

MS. WILLIAMS: Okay. Do you recall any emails
about the demand -- the 7,500 demand?

HANS MAST: I know there was lots of emails.
I don"t know if this number is i1dentified in those
emails, but, again, it would have been something I
would have talked to him about before making it.

MS. WILLIAMS: Okay. But, at this time, you
don®"t know if there are any memos, notes or emails
memorializing any conversation with Paul prior to
sending the October 22, 2013 demand?

HANS MAST: Not that I recall.

MS. WILLIAMS: Okay. And, 1f they did exist,
they would be in the possession of Thomas Popovich,
correct?

HANS MAST: I would think so.

MS. WILLIAMS: Okay. And if you had those in
your possession you would produce them in
discovery, correct?

HANS MAST: If I had them.

MS. WILLIAMS: Okay. Okay. 1 just uploaded
Exhibit 5, and this is emails dated
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October 30th, 2013, and it"s marked at the bottom

POP000195.

HANS MAST: Okay.

MS. WILLIAMS: Okay. And here in this email
it looks like you started this email chain to Paul
on October 25th, 2013. Do you see that?

HANS MAST: 1t looks like there®s a couple
emails here. There"s several pages. You just mean
the first page?

MS. WILLIAMS: I think there -- it should only
be -- I believe 1t"s only one page, and i1t looks
like —-

HANS MAST: Oh, these aren"t a part of 1t.
Just one page?

MS. WILLIAMS: The document that 1 have is
just one page. Are we --

HANS MAST: Okay.

MS. WILLIAMS: Are we looking at the same
things? It"s POP00195 on the bottom.

HANS MAST: Yeah. He had a couple other pages
on 1t, but okay.

MS. WILLIAMS: Okay. Sorry. 1 just want to
make sure that 1 didn"t -- okay. And on the bottom

there of the first sheet, i1f you have several, 1
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have only published one -- one sheet for the

purposes of this deposition. It"s dated
Friday October 25th, 2013. Do you see that?

HANS MAST: Where does it say that?

MS. WILLIAMS: So about halfway down the page
it looks like 1t says original message from Paul --

HANS MAST: Yes. Okay.

MS. WILLIAMS: -- to Hans. Okay. So that
looks like Paul reached out to you about medical
deposition and then on the top it appears to be
your reply of October 30th, 2013. Does that seem
like that"s accurate?

HANS MAST: That"s what 1t shows.

MS. WILLIAMS: Okay. Okay. And here you sort
of —- am I correct In summarizing that It"s an
email where you talk to Paul about liability for
Mr. Gagnon?

HANS MAST: Looks like I did cover that issue.

MS. WILLIAMS: Okay. And do you recall at the
time what your purpose was behind this email?

HANS MAST: 1 mean, every purpose iIs just to
have open communication. That"s always the
purpose.

MS. WILLIAMS: Would you have been trying to
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explain to Paul the liability issues iIn his case

that you described earlier?

HANS MAST: Yeah, 1 definitely was discussing
several issues for him so he knows what"s going on.

MS. WILLIAMS: Okay. And this email response
Is dated October 30th, so that was after you sent
that initial letter. Do you recall whether there
would have been anything prior to this?

HANS MAST: What was prior to this?

MS. WILLIAMS: Would there have been any
communication about liability either to Gagnon or
the McGuires prior to the October 30th, 2013 email?

HANS MAST: Every time we talked there were
issues about liability -- I mean, for whatever --
from when he first came to the office 1 recall he
was -- lots of questions and | gave lots of answers
as i1s reflected in my emails.

MS. WILLIAMS: Okay. Did you meet with Paul
after you sent that October 22nd demand letter?

HANS MAST: Did I meet with him?

MS. WILLIAMS: Yes. In person?

HANS MAST: I"m sure 1 did.

MS. WILLIAMS: Okay. Do you recall -- do you

recall meeting -- the dates of those meetings?
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HANS MAST: No, I don"t recall the date.

MS.
another fTile here.

HANS MAST: Yeah, our internet i1s down, that"s
why I can®"t bring these up.

MS.

MR .
got hard copies of the majority of the exhibits you
sent, with the exception of the larger files like
the 1nsurance policy and the dep transcripts.

MS.

MR.

MS.

MR.
transcripts, but I didn"t want to waste a lot of
paper and ink at home.

MS.

the most part 1 think we*"ll be fine and we"ll1 deal

with i1t when we -- if we -- 1If and when we get to
that point.

MR. FLYNN: Okay.

MS. WILLIAMS: Awesome.

looking at now is another email on the -- 1t"s --

Subpoenaed Audio Transcription
4/29/2026

39

WILLIAMS: Okay. So I"m going to upload

WILLIAMS: Okay -

FLYNN: Julia, just so you know, 1 have

WILLIAMS: Okay. Okay.

FLYNN: (lnaudible.)

WILLIAMS: Great. 1 think I --

FLYNN: (Inaudible.) Portions of the dep

WILLIAMS: Okay. I think we"ll be -- for

Okay. So the document that I™m
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it"s now entitled Exhibit 6. 1 don"t think 1t was

entitled Exhibit 6 in what | sent George, but it"s
an email that -- the first date on the email 1is
November 4th, 2013, and the last date on the email
iIs November 5th, 2013 email chain and at the bottom
it"s stamped Dulberg 001531.

HANS MAST: (Inaudible.) What exhibit is I1t?

MS. WILLIAMS: 1 think it might have been 5A
to George. It"s now Exhibit 6 for the purposes of
this deposition.

HANS MAST: Yes. Yeah, that wasn"t part of
the download then. Did you --

MR. FLYNN: Yeah, 1 don"t think -- I don"t
think that was included.

HANS MAST: What"s the Bates stamp or what"s
the stamp?

MS. WILLIAMS: The Bates stamp is
Dulberg 001531.

UNKNOWN SPEAKER: Yeah. 1 --

MS. WILLIAMS: (Inaudible.)

UNKNOWN SPEAKER: 1 don"t recall seeing a 5A
on the download. 1 think it just went from --
straight from 5 to 6.

MS. WILLIAMS: Okay. Let me see i1f I can do
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something else. |1"m going to try to share my

screen. 1 don*"t know if I"m going to be able to do
it, so bear with me. Okay. 1 can"t -- I can"t --
I can"t share the screen. Can | --

George, can you pull up an email i1f 1
email i1t to you?

MR. FLYNN: 1 should be able to eventually.

MS. WILLIAMS: Okay. Let me see if that
will —-

HANS MAST: Let me run to the washroom real
quick while you guys -- -

MS. WILLIAMS: Right. We"ll take a quick
break. That"s fine. We"ll try to work this out.

IT anybody else needs a break,
obviously take a break now.

I haven®t used the Zoom enough to be
familiar with the share screen feature, so sharing
my -- it seems like it"s going to -- if |1 try to do
that, one, it doesn"t look like you"re actually
going to get -- oh, maybe you will. Can you see...

MR. FLYNN: 1 got your email and it"s -- iIt"s
on my phone, but I think the computer is using so
much of my wifi through the hotspot that it"s

running real slow, so I"m going to send 1t to Hans
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and see if he can print it.

Okay. I just emailed it to you.
Would you be able to print it or do you not --
(inaudible.)

HANS MAST: On which email?

MR. FLYNN: Your Compton Law.

HANS MAST: | don"t have internet.

MR. FLYNN: You don"t? Okay.

HANS MAST: For some reason. Let me see iIf it
came back. 1t comes and goes. Right now it looks
like 1t"s gone. Yeah.

MR. FLYNN: Okay. And I"1l see if I can pull
it up here. It"s just going real slow.

MS. WILLIAMS: (Inaudible.) Can you see 1t —-
can you see my screen at all? A document?

HANS MAST: Right now I don"t. ...

MS. WILLIAMS: Okay. It says I"m screen
sharing, but that doesn®"t mean I"m actually screen
sharing.

HANS MAST: Okay. | see what looks like an
email chain now on my screen.

MS. WILLIAMS: Okay-

HANS MAST: Okay. Yeah. Yeah. 1 have to

expand this because i1t"s like really small right
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now.

MR. FLYNN: Yeah, you"re going to have to
(inaudible.)

HANS MAST: Okay. Okay.

MR. FLYNN: Holy moly. (Inaudible.)

HANS MAST: Can you see it?

MR. FLYNN: Yeah.

MS. WILLIAMS: Okay. And it"s marked at the
bottom, and it may be tiny, tiny, and I apologize,
but i1t"s Dulberg 001531.

HANS MAST: Yes.

MS. WILLIAMS: Okay. And it"s an email chain
that looks like between you and Paul Dulberg.

THE COURT REPORTER: Counselor, are we back on
the record?

MS. WILLIAMS: Oh, I*m sorry. Let"s go back
on the record --

THE COURT REPORTER: Okay.

MS. WILLIAMS: -- and 1711 start again. Yeah,
that seems important.

Okay. Okay. Back on the record.
This 1s the Exhibit 6 for the deposition and It"s
marked at the bottom Dulberg 001531 and 1t"s an

email chain between Paul Dulberg and Hans Mast
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dated November 4th through about November 5th. Is

that accurate, Hans?

HANS MAST: That"s what it appears.

MS. WILLIAMS: Okay. And it appears at the
bottom that Paul is asking you if he should bring
anything to the meeting.

HANS MAST: Okay.

MS. WILLIAMS: And that meeting appears to be
at 3:00 p.m. on November 4th of 2013.

HANS MAST: Okay.

MS. WILLIAMS: [Is that an accurate
description? Okay.

HANS MAST: (Inaudible.)

MS. WILLIAMS: Do you recall having a --

HANS MAST: Go ahead. 1"m sorry.

MS. WILLIAMS: Do you recall having a meeting
on November 4th of 2013 with Paul Dulberg?

HANS MAST: 1 don"t have an independent
recollection.

MS. WILLIAMS: Okay. Okay.

MR. FLYNN: Julia, now I recall, this is a
separate exhibit you sent a little bit later than
the original download, so I did have this.

MS. WILLIAMS: Okay. Okay. Well, 1t worked
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out.

MR. FLYNN: Yeah. Okay.

MS. WILLIAMS: Okay. So you don"t recall
calling a meeting for November 4th?

HANS MAST: We had lots of meetings, soO --

MS. WILLIAMS: Okay-

HANS MAST: -- 1 don"t have an independent
recollection of that one particular date.

MS. WILLIAMS: Okay. Okay. 1"m going to stop
screen sharing. Okay. 1°m going to upload another
file. This 1s Deposition Exhibit 7.

George, you probably had 1t as
Exhibit 6, but for the purposes of this deposition
right now 1t"s going to be 7, and i1t"s an email
chain dated --

MR. FLYNN: I have these -- | have these on
the computer. You don®"t need to -- unless you want
to, but I"m just saying | have these on the
computer.

MS. WILLIAMS: Okay. But she -- Barb needs
them --

MR. FLYNN: Okay.

MS. WILLIAMS: -- so that"s why I"m just

uploading them because --
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MR. FLYNN: All right.

MS. WILLIAMS: -- otherwise she doesn®t have
them.

Okay. So Exhibit 7 and it"s -- it"s
POP00181 and POP00182 and it"s two pages of an
email chain November 15th -- it looks like on the
second page it starts November 15th and ends
November 19th; is that accurate?

HANS MAST: Yes.

MS. WILLIAMS: Okay. Great. So here it looks
like Paul started this email chain, but then on
November 18th you note that the McGuires®™ attorney
has offered us, you, $5,000 in full settlement of
the claim against the McGuires only. Do you see
that?

HANS MAST: Yes.

MS. WILLIAMS: Okay. Would -- do you recall
that offer being made?

HANS MAST: I do have some recollection of
having a conversation with him.

MS. WILLIAMS: Okay. So -- I"m going to
upload another document and then we can keep going
here. And then this i1s Exhibit 8 and for -- it is

a letter from Ronald Bart to you, Hans, and it"s
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POP000667. Do you have that?

HANS MAST: What"s it dated?

MS. WILLIAMS: Oh, I"m sorry. Dated
November 18, 2013.

HANS MAST: Yeah, 1 have that.

MS. WILLIAMS: Okay. And that"s a settlement
letter from Bart offering the settlement of $5,000,
correct?

HANS MAST: Right.

MS. WILLIAMS: Do you recall receiving this
letter?

HANS MAST: I mean, 1 don"t, today, recall
getting the letter, but I"m familiar with the
transaction, yes.

MS. WILLIAMS: Okay. Okay. So you would have
received this $5,000 offer from Bart and you
communicated it to Paul via the email on
November 18th?

HANS MAST: As well as when we talked, yes.

MS. WILLIAMS: Okay. Okay. And when did you
talk?

HANS MAST: Again, | don"t know the dates. 1
just know generally how this all transpired.

MS. WILLIAMS: Okay. Would you have talked to
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Paul on the 18th when the letter came In?

HANS MAST: Well i1t"s dated the 18th. 1 doubt
I got it on the 18th. Whenever 1 got it I would
have told Paul.

MS. WILLIAMS: Okay. And it looks like the
email you sent, which is Exhibit 7, communicated
that offer.

HANS MAST: Okay.

MS. WILLIAMS: Would you have talked to the
McGuires®™ attorney prior to receiving the letter
about the offer?

HANS MAST: I don"t recall. It might have --
it might have happened.

MS. WILLIAMS: Okay. Do you recall whether
you met with Paul sometime after -- on or after
November 18th to discuss the settlement offer?

HANS MAST: I*m sure we did. 1 know we had
several conversations and meetings about that.

MS. WILLIAMS: Okay. Okay. In this email
chain, this Exhibit 7, about halfway down the page
it says on November 18, 2013 at 7:40 p.m. Paul
responds to your email. Can you see that?

HANS MAST: Are we going back to the email

now?
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MS. WILLIAMS: Yep. Hans, it"s POP00181.

HANS MAST: What exhibit?

MS. WILLIAMS: [It"s Exhibit 7.

HANS MAST: It"s 7? That"s the letter.

MS. WILLIAMS: It may be 6 for you. It may be
6 for you.

HANS MAST: Okay. All right. Let"s take a
look.

What date is the email?

MS. WILLIAMS: The date at the top of the
email chain 1s Tuesday November 19, 2013.

HANS MAST: Yeah, 1 have that.

MS. WILLIAMS: Okay. And then about maybe
halfway down the page 1t"s dated on
November 18, 2013 at 7:40 p.m. Do you see that?

HANS MAST: Yep.

MS. WILLIAMS: And there it says, "only five,
that"s not much at all.” Do you see that?

HANS MAST: That"s his response, yes.

MS. WILLIAMS: Right. Right. Do you recall
talking to Paul about the $5,000 and that not being
much?

HANS MAST: Like I said, 1 -- yes, we had

plenty of conversations and meetings on that.
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MS. WILLIAMS: Okay. When you originally

offered the 75 -- 7,500, did you talk about what
the possible outcomes as far as counteroffers, what
they may demand, something like that? Did you talk
about that prior to making that $7,500 offer?

HANS MAST: 1 mean, 1 think 1 generally
understand what you"re asking. Did we just have
general conversations of numbers? Yes.

MS. WILLIAMS: Okay. In this email, this
iIs —- | understand this i1s speculation, but iIn this
email 1t appears that Paul 1s surprised that
it's —- $5,000 was the offer, correct? Would that
be fair to characterize i1t that way?

HANS MAST: Was he surprised at 1t or was he
surprised at the amount. 1t looks like he didn"t
think 1t was much.

MS. WILLIAMS: Right. So if you originally
offered 7,500 and they came back at 5,000, in your
experience, does that seem like much of a -- a
difference when it comes to counteroffers?

MR. FLYNN: 1°"m just going to object to the

form.
HANS MAST: Yeah, I™m -- I"m not --
MS. WILLIAMS: Sure.
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HANS MAST: -- real sure what you mean by

that.

MS. WILLIAMS: Okay. 1 guess -- let me
rephrase because | don*"t think I"m getting to the
point.

Prior to making the $7,500 offer, did
you discuss with Paul that the McGuires may come
back with an offer that was lower than the 7,5007

HANS MAST: I -- and, again, I'm -- 1
understand the question, I*m just -- not trying to
play games, but you"re asking me do I recall
specific words that are used for topics. All 1 can
tell you about this i1s we talked about the whole
gamut of options, that I didn"t feel 1t was a
strong case, that they were reaching out to us for
$5,000 and that balancing everything, risks, costs,
even though it wasn"t much, it was something that
would have been desirable for him If he wants to
end up with money versus the McGuires.

MS. WILLIAMS: Okay. 1°m going to add another
exhibit here. Okay. For purposes of this
deposition 1t"s Exhibit -- Deposition Exhibit 9.
This 1s a memorandum, so at the top it will say

"memorandum'™ and the date is November 20th, 2013,
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and at the bottom i1t"s identified as POP and then

3. I1t"s 00003, 1 believe. Do you have that?

HANS MAST: What exhibit is it?

MS. WILLIAMS: I think you®re probably going
to have i1t as Exhibit 8, but for the purposes of
this deposition it"s actually going to be
Exhibit 9.

HANS MAST: Okay.

MS. WILLIAMS: And 1t"s Dulberg Mast Memo
2013, November 20th.

HANS MAST: Okay. Yep.-

MS. WILLIAMS: Okay. Okay. So i1t looks from
this memo that you had a meeting with Paul and his
friend on November 20th. Does that accurately
reflect what"s stated in the memo?

HANS MAST: Yes.

MS. WILLIAMS: Do you -- do you remember this
document? Do you recall this?

HANS MAST: Like 1 said before, 1 understand
what you"re asking, but we had lots of meetings.
Do I remember that particular date, no, but I
remember the meetings.

MS. WILLIAMS: Do you recognize this

memorandum?
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HANS MAST: 1 recognize the discussion that"s

referenced in the memo. 1 haven"t seen the memo
for seven years.

MS. WILLIAMS: Okay. Do you recall the advice
that you gave in that meeting of November 20th?

HANS MAST: Yeah. Like 1 said, i1t"s
summarized a little bit in there, yeah.

MS. WILLIAMS: Okay. And what was the -- what
was the advice that you gave?

HANS MAST: Do you want me to read the memo or
do you want me to just generally tell you what the
topics were or what?

MS. WILLIAMS: Generally to the best that you
can recall.

HANS MAST: It looks like on that day he
brought his friend in because before he wanted to
consider the offer he wanted to have his friend
come with him to talk about these i1ssues with me,
so we went over --

MS. WILLIAMS: (Inaudible.)

HANS MAST: All right. Go ahead.

MS. WILLIAMS: No, I°1l let you finish. Go
ahead. 1"m sorry.

HANS MAST: We went over all the issues. All
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the risks, all the money issues. All of the

Issues.

MS. WILLIAMS: Do you recall who the friend
was?

HANS MAST: Not as | sit here today.

MS. WILLIAMS: And from this memo it says Paul
maintains that McGuires controlled everything that
Dave was doing and you told him that wasn®t what
the evidence seemed to show. So can you expound on
what -- this i1s really -- going to be a complicated
question, but, to the best of your ability, can you
explain what the theory of your case was against
the McGuires and what the evidence was that was
going to -- what evidence was your reason for
believing that you couldn®"t prove your theory?

HANS MAST: We already talked a little bit
about that earlier, but every time we met we talked
about this because this was a subject at the time
with the McGuires and given the testimony of the
McGuires, given Paul®s testimony, given the lack of
any evidence that they were controlling any work or
even knew what Paul was doing, I felt it was a big
high risk of moving forward on that claim.

MS. WILLIAMS: So 1"m going to try to
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summarize it and maybe iIn parts.

So i1n order for the McGuires to be
liable for Gagnon®s work, Paul would have to prove
in his case that the McGuires controlled Gagnon®s
work; is that accurate?

HANS MAST: Are you asking me if that"s an
accurate statement of the law?

MS. WILLIAMS: Yes.

HANS MAST: 1 think that"s partially right.
There®s a lot more to 1t. There are certain
branches and elements that you have to prove.
Control was a factual matter and you would have to
be able to establish there was some oversight and
i1t goes down into some factual issues that you have
to be able to show.

MS. WILLIAMS: Okay. So can you -- to the
best of your ability, can you kind of walk me
through for the negligence claim against the
McGuires what -- what the legal elements were that
you would have to show?

HANS MAST: 1 haven®t brushed up recently on
that area, but I can tell you that under the case
law they have to have some oversight and control

over what was going on and some involvement in the
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work and some knowledge higher and above what Paul

was doing. And if you look at their testimony,
they were not out there, they were not looking at
it, they didn"t even really know what Paul was
doing frankly.

MS. WILLIAMS: And what about David? Did they
have to control what David was doing as well?

HANS MAST: 1 meant David. 1°m sorry.

MS. WILLIAMS: Okay. Okay. So the McGuires
woulld have to have oversight and control over David
Gagnon?

HANS MAST: Over the work.

MS. WILLIAMS: Okay. Over the work. Okay.

So William and Carolyn did buy the
Chainsaw, correct?

HANS MAST: I believe that is true.

MS. WILLIAMS: Okay. But then David Gagnon
was the one operating the Chainsaw?

HANS MAST: Right.

MS. WILLIAMS: And you would have to show in
Paul*s case that Bill and Carolyn, one or the
other, had control over David®"s operation of the
Chainsaw?

HANS MAST: | mean, control can mean a lot of
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things. They would have to be In a position to

instruct him, tell him what to do, be aware of the
work that was being done and have some control over
what he was doing.

MS. WILLIAMS: Okay. So in your -- your
opinion of the case was that i1t was insufficient
for them to have simply purchased the Chainsaw and
provided 1t to Gagnon?

HANS MAST: Yeah.

MS. WILLIAMS: And what about if they were
paying him? Would that make any difference?

HANS MAST: I don"t -- no.

MS. WILLIAMS: [I"m sorry, I don"t know or no?

HANS MAST: No.

MS. WILLIAMS: Okay. And I"m -- (inaudible.)
Sorry. Just bear with me for a second here.

And you informed Paul -- I"m sorry.
Let me back up.

In Exhibit -- Deposition Exhibit 7,
so it"s probably 6 for you, the email chain between
you and Paul, roughly November 18th through the
19th, Popovich 000181. On the bottom of that first
page, November 18, 2013 at 1:28 p.m. there®s an

email from you. Do you see that?
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HANS MAST: Yes.

MS. WILLIAMS: In addition the McGuires*®
attorney -- it"s spelled -- it"s ATTY has offered
us, you, 5,000 in full settlement of the claim
against the McGuires only. As we discussed, they
have no liability in the case for what Dave did as
property owners so they likely will get out of the
case on a motion. Did I read that correctly?

HANS MAST: Yes.

MS. WILLIAMS: Okay. So this is where you
told Paul that you didn"t believe the McGuires had
any liabilities for the reasons -- i1In part for the
reasons we just discussed?

HANS MAST: Right.

MS. WILLIAMS: Okay. Okay. Okay. Ultimately
Paul accepted that $5,000 offer, correct?

HANS MAST: Yes.

MS. WILLIAMS: And you communicated that to
the other side later in 2013. Does that sound
correct to you?

HANS MAST: Yes.

MS. WILLIAMS: [I"m uploading Exhibit 10, and
it should be Exhibit 10 for you as well, and it"s a
memorandum dated December 20th, 2013, and at the
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bottom i1t"s POP000884. Do you see that?

HANS MAST: Yep.

MS. WILLIAMS: And that"s a memorandum that
you wrote to the legal file; is that correct?

HANS MAST: It looks like that.

MS. WILLIAMS: Yeah. And I think I already
said that i1t"s dated December 20th, 2013.

HANS MAST: Yes.

MS. WILLIAMS: Okay. In the substance of 1it,
it appears that you had a conversation on
December 18th with Paul and that he was authorizing
you to accept the $5,000 settlement.

HANS MAST: Yes.

MS. WILLIAMS: Okay. Do you recall that
conversation of December 187

HANS MAST: 1 recall having lots of
conversations. This is one of them and generally 1
do recall the conversations, the general sense.

Not the exact dates.

MS. WILLIAMS: Okay. So you don"t remember
anything specific to this December 18th call, what
you would have discussed?

HANS MAST: Not other than what I already said

we discussed over this time.
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MS. WILLIAMS: Okay.-

HANS MAST: Paul was weighing his options. He
knew the risk and he has some -- he wanted some
time to think about it and consider it.

MS. WILLIAMS: Okay. Sorry, just bear with me
here. Okay. 1 just uploaded
Deposition Exhibit 11, the settlement acceptance
letter. Letterhead from Thomas Popovich®s office
dated December 26th, 2013, Hans, your signature
appears on there, and 1t"s POP0O0670. Do you
recognize this document?

HANS MAST: That appears to be a letter from
Popovich®"s office to defense counsel.

MS. WILLIAMS: Okay. Do you recognize your
signature on here?

HANS MAST: Yes.

MS. WILLIAMS: And this is the letter where
you accepted the offer on behalf of Paul; is that
accurate?

HANS MAST: It appears, yeah.

MS. WILLIAMS: Okay. So the defendants made
the original offer around November 18 and Paul --
November 18, 2013, and Paul accepted it around

December 20th, 2013. Is that statement accurate?
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HANS MAST: 1 don"t have, like | said,

independent recollection of the dates. 1 would
just have to go off the documents.

MS. WILLIAMS: Okay. Was there -- if that
time frame is roughly correct, was there anything
that occurred during that time frame that indicated
to you, you know, why Paul changed his mind from --
from originally thinking 1t was too little to now
accepting i1t? Was there anything that stuck out in
your mind about that?

HANS MAST: Yeah.

MS. WILLIAMS: Can you expound on that?

HANS MAST: Well he had his friend with him
during our meeting and he reviewed the depositions.

MS. WILLIAMS: Okay. Did he not have the
depositions prior to that?

HANS MAST: 1 remember he asked for copies of
them so 1 provided them to him.

MS. WILLIAMS: Okay. And when you say 'the
depositions,'™ do you mean just the party
depositions, the McGuires and the Gagnons?

HANS MAST: I don"t remember if I gave him the
doctors. 1 don"t remember which ones 1 gave him,

but I know specifically 1t was Gagnon and the
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McGuires.

MS. WILLIAMS: Okay. 1°m uploading Dulberg
Mast Dep Exhibit 12. This is titled "legal

research,”™ and the -- this is hard because
there®s -- there®s -- it"s 27 pages. Some of them
have Bates numbers, but some of them are -- are

black on the bottom, so 1 think the Bates numbers
didn"t -- didn"t take, but I -- 1t"s roughly --
looks like -- let"s see -- roughly 204, maybe

205 -- Dulberg 204, 205 through roughly

Dulberg 00304. Actually, 1"m sorry, these aren®t
going to be continuous.

Do you have that packet of legal
research in front of you? It appears to be copies
out of a -- copies of case law out of the
Northeastern Digest.

HANS MAST: 1 just have the -- the one case
here.

MS. WILLIAMS: Just one case? What"s the case
title?

HANS MAST: The first one. It"s L-a-j-a Teal.

MS. WILLIAMS: Okay. Did you -- did you copy
this case law?

HANS MAST: I don"t know.

www . ChimniakCourtReporting.com

EXHIBIT EV
Page 62 of 114

630.983.0030





10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

312.781.9111

Subpoenaed Audio Transcription

4/29/2026

63
MS. WILLIAMS: Do you recall providing any

case law to Paul?

HANS MAST: I don"t know if I did or didn"t.
I don"t know if he asked.

MS. WILLIAMS: Do you recall doing paper
research?

HANS MAST: 1°m sure 1 did, yeah.

MS. WILLIAMS: Wouldn®"t there have been a memo
or something regarding that research?

HANS MAST: I mean, not necessarily. 1 was
familiar with the law.

MS. WILLIAMS: Okay. Okay. Was there any --
was there any case law that stuck out to you? Any
particular cases that stuck out to you?

MR. FLYNN: Object to the form.

HANS MAST: You mean would -- stuck out to me
with regard to Paul and his case?

MS. WILLIAMS: No. Were there any applicable
cases that stuck out to you one way or the other as
to whether the McGuires would be liable? Was there
any specific cases that made you think that the
McGuires may not be liable given the facts in
Paul s case?

HANS MAST: You deal with these -- this issue
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a lot and 1 can"t think of one particular name of a
case, but these cases all go along the same line,
so there were lots of cases on this one particular
issue. It wasn"t a complicated issue.

MS. WILLIAMS: [In particular the issue of
control of the -- of Gagnon.

HANS MAST: Of a premises owners®™ liability
for an iIndependent contractor.

MS. WILLIAMS: Okay. So can you explain
generally what an independent contractor is?

HANS MAST: [1*11 give you an answer if you
want, but just -- I mean, we"re talking now, what
IS It, seven years later. 1 haven"t been asked to
do any research before today®s deposition, but --
so, | mean, 1f you"re asking me for what the case
law says, 1°d have to look at the case law, but
that"s --

MS. WILLIAMS: [I"m asking based on your --
in -- on your experience and knowledge as a
personal injury attorney, and not necessarily
related to Dulberg®s case specifically, but based
on your knowledge and experience In premises
liability cases, what is an independent contractor?

HANS MAST: Someone that works on their own.
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MS. WILLIAMS: And can you explain what you

mean by '‘on their own?"

HANS MAST: Somebody that®"s hired -- like
somebody that"s hired to paint a house.

MS. WILLIAMS: Okay. So somebody that"s hired
by a homeowner or maybe a --

HANS MAST: Yep.

MS. WILLIAMS: -- business, but someone that"s
hired by a homeowner, but the homeowner doesn®"t --
doesn"t tell them how to do their job?

HANS MAST: Right.

MS. WILLIAMS: Did you ever obtain a copy of
the McGuires® insurance policy, do you recall?

HANS MAST: I don®"t have an independent
recollection.

MS. WILLIAMS: Did you ever advise Paul as to
the limits of the McGuires® policy?

HANS MAST: 1I"m sure we talked about it.

MS. WILLIAMS: Okay. Okay. |1 just uploaded
Dulberg Mast Deposition Exhibit 13, McGuire
Interrogatory Answers, and they"re Bates stamped
Dulberg 000162 is the first page and there"s
roughly 14 pages. Do you see that document?

HANS MAST: Yes.
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MS. WILLIAMS: Okay.
MR. FLYNN: What is it? 147
MS. WILLIAMS: It should be exhibit --
HANS MAST: 13.
MS. WILLIAMS: -- 13 or 14. 1 think I have it
as 13. Yes. Okay. And this -- I"m looking at

paragraph 15 -- at least I"m trying to look at
paragraph 15. Okay. [In paragraph 15 it looks like
there was a question about the homeowners®
insurance and the McGuires respond with their
personal liability and their medical liability. Do
you see that?

HANS MAST: Yes.

MS. WILLIAMS: Okay. Now that you see that,
do you recall whether you ever got a copy of that
policy?

HANS MAST: 1 don"t. You mean the dec pages
or the whole policy?

MS. WILLIAMS: Either. Did you get a copy of
the dec pages?

HANS MAST: I have no idea.

MS. WILLIAMS: Okay. And you have no idea
whether you got a copy of the whole policy?

HANS MAST: Yeah. Don"t know.
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MS. WILLIAMS: Okay. But they are

representing what their insurance was and the
liability there, correct -- or the liability
coverage there? Okay.

HANS MAST: That"s what it appears.

MS. WILLIAMS: Okay. And these -- this was --
it looks like this was responded to based on the
McGuires®™ signature on roughly the 12th page of the
document, i1t looks like it was August 6th of 2012.

HANS MAST: That"s what 1t appears.

MS. WILLIAMS: Yeah. So prior to when they
would have made the settlement offers, correct?

HANS MAST: That"s what 1t appears.

MS. WILLIAMS: Okay. Did you ever talk to
Paul about the limits of the i1nsurance policy and
how that may be important in this case?

HANS MAST: 1 suspect we talked about the
policy, yeah.

MS. WILLIAMS: Okay. Prior to any settlement
discussions?

HANS MAST: Yeah.

MS. WILLIAMS: Okay. Okay. But you have
already testified you didn"t -- you don"t know i1f

you obtained a copy.

www . ChimniakCourtReporting.com

EXHIBIT EV
Page 67 of 114

630.983.0030





10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

312.781.9111

Subpoenaed Audio Transcription

4/29/2026

68
What about Gagnon®s insurance policy?

Did you ever obtain a copy of that?

HANS MAST: I don"t know. I don®"t know.

MS. WILLIAMS: Okay. Did you issue
interrogatories to Mr. Gagnon?

HANS MAST: 1°m sure | did.

MS. WILLIAMS: Let me upload this. Would they
have been in Popovich®s file 1f you —-

HANS MAST: Yes.

MS. WILLIAMS: Okay. So I can tell you I
don"t recall seeing any documents issued by you.
I"m going to upload a document that appears to be
interrogatories i1ssued by McGuires®™ counsel 1n the
case. I"m going to upload 1t right now. It"s
Exhibit 14 and answers to co-defendants”
interrogatories and i1t is stamped Dulberg 00178.
Do you see that document?

HANS MAST: Yes.

MS. WILLIAMS: Okay. And it appears that
these were issued by co defendant, in other words
the McGuires. Does that seem accurate to you?

HANS MAST: Yes.

MS. WILLIAMS: Okay. So would you have issued

interrogatories iIn addition to what the McGuires
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counsel issued?

HANS MAST: That"s probable.

MS. WILLIAMS: Okay. Do you recall one way or
the other today or as we sit here?

HANS MAST: (Inaudible) it"s probable 1 did.

MS. WILLIAMS: Okay. Okay. I have not seen
those i1n discovery, so, iIf they exist, we ask that
they be produced.

Do you ever recall talking to Paul
about the policy limits of the Gagnhon insurance
policy?

HANS MAST: It"s a topic that frequently comes
up-. |1 don"t have an iIndependent recollection.

MS. WILLIAMS: Okay. Would you have any memos
or notes on that?

HANS MAST: 1 could. 1 may. 1 don"t have an
independent recollection of that.

MS. WILLIAMS: Okay. And, again, that would
have been in the file that -- in Thomas Popovich®s
file?

HANS MAST: Right.

MS. WILLIAMS: Okay. In your knowledge and
experience not related to the Dulberg case, but

just In your general knowledge and experience, are
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there any situations where a homeowner may be

strictly liable for someone doing work on their
property?

MR. FLYNN: 1°"m just going to object to the
hypothetical being inaccurate and incomplete. Also
it calls for expert opinion. While this witness is
a lawyer, (inaudible) 1 don"t expect to call him as
an (F)(2) or an (F)(3) expert 1In the case.

With that said, 1f you®"re able to
answer 1t you can go ahead.

HANS MAST: So you"re asking 1f a homeowner
can be strictly liable for an injury?

MS. WILLIAMS: Right.

HANS MAST: In general terms, not with regard
to this case?

MS. WILLIAMS: No. 1In general terms. 1I™m
just asking in general terms iIn your -- based on
your experience and knowledge of Injury cases.

HANS MAST: 1 mean, | think not in Paul®s
case, but 1 think 1 can probably think of something
that maybe could relate. Products, strict
liability, there"s hazardous material strict
liability. There"s different issues that

potentially factually i1t they are applicable could
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apply, but not in Paul®s case.

MS. WILLIAMS: Okay. And just in general,
what kind of hazardous -- when you say "hazardous,"
are you talking about hazardous chemical-type
cases?

HANS MAST: There®"s a stray of cases where
you"re dealing with hazardous chemicals and
hazardous materials. Like -- like a bomb or
something like that. Think like that.

MS. WILLIAMS: Okay. Okay. Is there any,
like, hazardous actions? Can something be
considered -- like some type of action be
considered hazardous?

HANS MAST: What do you mean by "action?"
Activity?

MS. WILLIAMS: Yeah. Like -- I"m trying to
give you an example because 1"m just trying to
understand i1t more than anything else.

Yeah, is there an activity that you
could be doing on your property, | don®"t know, like
what about tearing down your home? Would that be
considered -- would that be something that could
be --

HANS MAST: There would have to be
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statutory -- there would have statutory authority

for that and there isn"t.

MS. WILLIAMS: Okay. Okay. Okay. So
generally for strict liability there has to be some
type of statutory authority for that?

HANS MAST: Or common law. 1 mean -- yeah.
You have a particular fact pattern.

MS. WILLIAMS: Okay. But this case
particularly is simply a negligence case. Paul®s
case against the McGuires is a simple negligent
failure to control case, In your opinion?

HANS MAST: That"s what was pled.

MS. WILLIAMS: Okay. Did you ever make any --
ever consider pleading any other allegation?

MR. FLYNN: Object to the form.

HANS MAST: 1 don"t -- no, not that I recall.

MS. WILLIAMS: Okay. Can we take about a
four-minute break?

HANS MAST: Sure.

MS. WILLIAMS: Let"s just take a -- 1 just
want to take a quick break and review my notes and
I jJust want to give everybody an opportunity to
kind of stretch for a second so I"m going to go on

mute for --
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HANS MAST: Okay.-

MR. FLYNN: Okay.

UNKNOWN SPEAKER: 1°m going to go to the
washroom.

MS. WILLIAMS: Okay. We -- (inaudible.)
Whenever you"re ready. Are you ready?

HANS MAST: We"re ready.

MS. WILLIAMS: Okay. Let"s go back on the
record. Okay. Thank you, everyone.

Okay. Just a little bit more here.

When you were talking to Paul about
settlement in the general time frame of November,
December 2013, did you ever suggest, at that time,
that he seek alternative counsel or any
recommendations related to that?

HANS MAST: 1 think that did come up.

MS. WILLIAMS: Do you recall what your advice
to him was or what the discussion was?

HANS MAST: 1 think -- you know, we always
talk about the risks of not settling and further
down the road what -- you know, having to try the
case and having to prove the case and getting a
motion for summary judgment and the costs exceed

the benefits and all that, and I think my position
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with Paul, since he didn"t give a relatively very

good deposition, my thought was we were going to
have a tough time, an uphill battle and he can
always seek other counsel if he doesn”"t agree with
me.

MS. WILLIAMS: Okay. And you just stated that
you thought Paul didn"t give a very good
deposition. That may not have been your exact
language, but roughly that the deposition wasn"t
great.

Can you explain what -- as you recall
it, what about the deposition was problematic?

HANS MAST: I mean, he even agreed with me,
but he just doesn®"t do a very good job.

MS. WILLIAMS: You mean -- can you expand on
that a little bit?

HANS MAST: As a witness, as | recall -- and,
again, It has been quite some time. As | recall he
was -- his testimony wasn®"t given -- wasn"t strong,
it wasn"t definite, 1t didn"t have credible points
and some points were incredible when compared to
other -- other testimony. There was just a lot --
a lot of problems with his testimony.

MS. WILLIAMS: Okay. Do you recall the
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circumstances that Paul described as to why he came

to the McGuires?

HANS MAST: 1 think he was either going to
pick up something or drop something off.

MS. WILLIAMS: Okay.-

HANS MAST: 1 don"t -- I don"t really recall.
I*m thinking back now.

MS. WILLIAMS: Okay. Do you recall whether he
was asked to come over to help with the tree, to
help take down the tree? Was that the purpose of
his visit?

HANS MAST: 1 don"t recall that.

MS. WILLIAMS: Okay. Would it matter as for
liability whether 1t was or wasn"t?

HANS MAST: As -- as by who -- as to whose
liability?

MS. WILLIAMS: [I"m sorry. To the McGuires*
liability.

HANS MAST: As to how he got there?

MS. WILLIAMS: Whether he was -- whether he
was iInvited for the purpose of assisting with the
removal of the tree.

MR. FLYNN: 1711 object to the form. Just

invited by who?
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HANS MAST: Yeah. |1 mean, that"s a
complicated question, but 1 don"t think it -- in
the end 1 --

MS. WILLIAMS: Let me clarify if I can.

Okay. Okay. Yeah. So my question
was: Does i1t matter iIf the McGuires invited Paul
to their residence to remove the tree on that -- on
the June -- roughly June, 1 believe, 2011 date?

MR. FLYNN: Object to the hypothetical.

HANS MAST: 1 don"t think it matters.

MS. WILLIAMS: Okay. Would it matter if they
were paying Paul?

HANS MAST: That"s not the i1ssue. The issue
1s Dave.

MS. WILLIAMS: Okay. Okay. So the
relationship between the McGuires and Paul is
somewhat irrelevant? Okay.

HANS MAST: 1°m just staying it"s -- the issue
really that -- about liability is Dave®s
relationship with them.

MS. WILLIAMS: Because Dave i1s the one that
controlled the Chainsaw that injured Paul; i1s that
accurate?

HANS MAST: He was the one there to do the
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work.

MS. WILLIAMS: Okay.

HANS MAST: Or asked to do the work,
however -- whatever that background was.

MS. WILLIAMS: And Carolyn and William McGuire
both testified that they had never used a Chainsaw;
IS that correct?

HANS MAST: 1 think that"s accurate. 1 would
have to refresh my memory, but that sounds right.

MS. WILLIAMS: Okay. Do you remember
discussing bankruptcy with Paul?

HANS MAST: 1 don"t remember that.

MS. WILLIAMS: Do you remember that Paul filed
for bankruptcy? Do you recall that?

HANS MAST: I saw a -- maybe I didn"t see one.
I remember a -- there was some sort of bankruptcy
matter. |1 don®"t know the dates or when it came up.

MS. WILLIAMS: Okay. Do you recall if you
advised Paul to file for bankruptcy?

HANS MAST: 1 don"t advise people to file for
bankruptcy.

MS. WILLIAMS: All right. So you would not
have advised Paul to file for bankruptcy?

HANS MAST: Would not.
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MS. WILLIAMS: Okay. And then sometime after
the McGuires® settlement, but before the -- but
while the Gagnon -- the claims against David Gagnon
were still pending you withdrew from the case; is
that correct?

HANS MAST: The law firm did. I -- 1 —-
again, he hired the law firm.

MS. WILLIAMS: Sure. Sure. |I°m sorry. The
Popovich firm withdrew?

HANS MAST: Right.

MS. WILLIAMS: And I -- let"s see. | think
we"re on Exhibit 14.

THE COURT REPORTER: 15.

MS. WILLIAMS: 15. Okay. | have, I think,
one more and then. ..

Okay. I am uploading Exhibit 15,
Dulberg Mast Dep Exhibit 15. 1It"s a motion to
withdraw and it"s four pages and on the first page
it has the Dulberg versus Gagnon case caption and
file stamped March 13, 2015. Do you have that
document?

HANS MAST: Yeah.

MS. WILLIAMS: Okay. And this is the

Popovich®s firm motion to withdraw as counsel for
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Paul Dulberg in the Dulberg versus Gagnon/McGuire

case, correct?

HANS MAST: Yes.

MS. WILLIAMS: And you drafted or caused this
motion to be drafted and filed?

HANS MAST: Yes.

MS. WILLIAMS: Okay. And was it granted that
same day it was filed?

HANS MAST: [I"m sure it had to be noticed up.

MS. WILLIAMS: Okay. On the notice of motions
it looks like 1t was noticed for March 13, filed on
March 13, but -- but sent to the service list on
March 5th. Does that seem accurate?

HANS MAST: That"s what 1t says.

MS. WILLIAMS: Okay. Okay. But you -- you
withdrew sometime in roughly March of 20157

HANS MAST: It appears that way. Again, 1
don"t have an independent recollection of the date.

MS. WILLIAMS: Okay. Okay. That"s fine. And
I didn"t see an order actually showing the exact
date of when you withdrew.

Can you explain why you withdrew from

the case?

HANS MAST: The short version iIs just we had a
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difference of opinion.

MS. WILLIAMS: Can you give me the long
version -- or slightly longer?

HANS MAST: Well we had difference of opinion,
but Paul was a bit difficult, so I just had to --
there were a couple times 1 told him I was going to
withdraw and then he begged me not to and so |
didn"t, but then ultimately he got pretty -- i1t got
pretty tough. He was saying some -- some
unfavorable, unflattering things and | just decided
we"re not going to get anywhere, 1"m going to move
on.

MS. WILLIAMS: Okay. So you -- the client
relationship broke down and you withdrew?

HANS MAST: Yes.

MS. WILLIAMS: Okay. Was there anything about
Gagnon®s liability or your thoughts on his
liability that would have caused you to withdraw?

HANS MAST: That was another aspect of it.
Paul was looking for the stars and the moon and I
didn"t see 1t.

MS. WILLIAMS: And when you say "Paul was
looking for the stars and the moon,' you mean --

can you -- well, what do you mean by that?
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HANS MAST: He was looking for a lot of money.

MS. WILLIAMS: Okay. And what was your
opinion as to David Gagnon®s liability in the case?
HANS MAST: I didn"t think much of the
liability issue. | thought i1t was going to be a

long, tough haul given that --

MS. WILLIAMS: And --

HANS MAST: -- Paul was going to be our only
witness on our side pretty much.

MS. WILLIAMS: Okay. And there were no other
witnesses other than Paul and David; is that
correct?

HANS MAST: Right.

MS. WILLIAMS: Okay. And what about anything
related to, like, the actual injury, the doctors*
depositions or anything like that?

HANS MAST: That -- that all -- the whole --
(inaudible.) The doctors weren"t supporting his
claim, the -- Dave was saying he"s a liar, he tried
to bribe him. It was just a lot of -- a lot of bad
stuff. Not enough good stuff.

MS. WILLIAMS: Okay. And then, at that point,
you and Paul disagreed and Paul retained

alternative counsel?
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HANS MAST: Right.

MS. WILLIAMS: Okay. Was there anything else
about the case that you can recall right now that
gave you pause as to the liability either as to the
McGuires or David Gagnon?

HANS MAST: Anything other than what? Pretty
much everything was -- was not good.

MS. WILLIAMS: Okay. I mean, anything that we
haven®t really discussed here today? We have
talked about Paul®"s testimony, Gagnon®s testimony a
little bit, McGuires, the premises liability, we
talked a little -- you mentioned the doctors*®
depositions. Is that sort of the general gamut of
it?

HANS MAST: That"s the whole case.

MS. WILLIAMS: Okay. Okay. Have you ever had
any other Chainsaw liability cases other than this
particular case?

HANS MAST: I"m sure 1 have. | don"t —- if
you"re going to ask me the name or the date, |
don"t know. 1 mean, It"s not a common case --
Issue, but i1t comes up from time to time.

MS. WILLIAMS: Okay. Did you seek out a

liability expert -- a Chainsaw liability expert
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during the time you were representing Paul?

HANS MAST: No.

MS. WILLIAMS: Is there a reason for that?

HANS MAST: That"s always a possibility. It"s
always a consideration, but 1 had to consider even
more whether we could even get to prove a credible
case, and that was my first object. My first -- my
first tier. It wouldn®t do any good to hire an
expert 1f you didn"t have a good case.

MS. WILLIAMS: Okay. Okay. |If you were going
to take the case to trial, at that point would have
you hired an expert -- Chainsaw expert?

HANS MAST: For this case, | don"t know. 1
woulld have to look at i1t again and see what we need
to prove, what they"re arguing. There®"s -- as I
recall they weren"t arguing the Chainsaw -- they
weren®"t arguing he didn®"t get hit with the
Chainsaw.

MS. WILLIAMS: Mm-hmm.

HANS MAST: So I"m not real sure. |1 would
have to think whether we need to prove -- what we
need to prove anything more than that.

MS. WILLIAMS: Okay.

HANS MAST: It was more what happened, who
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caused It to happen, not that it happened.

MS. WILLIAMS: Okay. Is there a difference
between an independent contractor and an employee?

HANS MAST: In terms of what? In terms of
duties or what?

MS. WILLIAMS: Right. |In terms of the
supervisor®s duty. So 1If the Gagnon -- if Gagnon
was -- and this i1s a hypothetical.

IT Gagnon was an employee of his
parents as opposed to an independent contractor,
woulld there be a liability difference?

MR. FLYNN: Object to the hypothetical.
Inaccurate and incomplete.

HANS MAST: That"s a very complicated question
even though i1t doesn"t sound like one. It depends
on lots of things.

MS. WILLIAMS: Okay. Well, we have already
talked about an independent contractor, so just in
your experience and knowledge, what is a
supervisor®s duty as to an employee? That"s
actually a really terrible question. Let"s strike
that question.

Is there a difference -- iIs there a

difference between the control aspect of what an
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independent -- let me start again.

This is a complicated question. More
complicated than I am anticipating right now.

Okay. You -- we generally
established that in order for a -- someone who
hires an independent contractor to be liable for
the actions of that independent contractor they
would have to control the work. In a situation --
an employer/employee situation, is that control
element also present when considering liability?
Does the employer have to control the work of the
employee In the same way?

HANS MAST: I think the -- I"m sorry. Go
ahead.

MR. FLYNN: Yeah, 1 just want to raise an
objection for the record. | object to the form. 1
think that the premise of the question indicated
that we have already established some legal
precedent. 1 don"t think that"s the case. | don"t
think that he"s testified to that, so, again, 1711
just object to the form. (Inaudible.)

HANS MAST: You“"re asking me to compare two
different theories without a fact pattern, but I --

there"s a lot to each issue and i1t"s hard to just
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say, well, 1f you have this, then you have that.
There®s a lot of different facts that apply, but
now 1°m forgetting what you asked initially about
the employer/employee question.

MS. WILLIAMS: So -- so -- I guess my -- 1
guess my question to the point of:

Is an employer liable for their
employees i1in a different way than a homeowner would
be li1able for an independent contractor --

HANS MAST: (Inaudible.)

MS. WILLIAMS: -- based on -- no, you go
ahead. You go ahead.

HANS MAST: 1 think under the law there are
different elements to those actions, and I can"t --

MS. WILLIAMS: Could there be different --

HANS MAST: Go ahead.

MS. WILLIAMS: Could there be different
elements i1f it —- if something was an
employer/employee situation, that would be
different law, different case law (inaudible.)

HANS MAST: Yeah. There®s -- 1t"s a different
cause of action.

MS. WILLIAMS: Okay.

HANS MAST: The different -- different
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elements potentially have to be pled and proved.

MS. WILLIAMS: Okay. Okay.

HANS MAST: (Inaudible.)

MS. WILLIAMS: Okay. But in this case you
were trying to prove -- in Dulberg®s case against
the McGuires and Gagnon, you were trying to show
that -- the theory of the case was that Gagnon was
not an employee, but an independent contractor and
the McGuires had to control him in order to be
liable?

HANS MAST: Well, 1 mean that"s ultimately
what 1t appeared. If you follow the evidence, you
follow the facts, so if 1t turned out 1t was
employee -- employer/employee relationship, that"s
a different evaluation.

MS. WILLIAMS: Okay. But for the most part
you were -- your evaluations of the liability were
based on an independent contractor analysis?

HANS MAST: Well that"s where 1t went because
of the evidence.

MS. WILLIAMS: Okay. Okay. 1"m going to go
on mute for just a second so you guys don"t hear me
shuffling papers --

HANS MAST: Okay.
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MS. WILLIAMS: -- but I think I"m almost

finished here or maybe finished.

HANS MAST: Okay.

UNKNOWN SPEAKER: (Inaudible.)

UNKNOWN SPEAKER: (Inaudible.)

UNKNOWN SPEAKER: I had three kids about ten
years ago. (Inaudible.)

UNKNOWN SPEAKER: (Inaudible.)

UNKNOWN SPEAKER: (Inaudible.)

MS. WILLIAMS: Okay. Just a couple -- couple
more questions and then we"ll wrap things up here.

When did you first advise Paul that

you didn"t think the claims against Gagnon were
going to be very strong?

HANS MAST: Probably day one.

MS. WILLIAMS: So before the settlement with
the McGuires?

HANS MAST: Yeah.

MS. WILLIAMS: And did you discuss that
several times prior to that McGuire settlement?

HANS MAST: Yeah. Like 1 said, we discussed
those i1ssues every time we"d meet; liability
Issues, damages ISsues.

MS. WILLIAMS: Do you recall any particular
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instances like maybe after Paul®s deposition, after

David®s deposition, does that stick out In your
mind at all?

HANS MAST: Discussing what? The issues of
liability against Gagnon?

MS. WILLIAMS: Yes.

HANS MAST: Those are probably something we
talked about every visit.

MS. WILLIAMS: Okay. So we discussed this a
little bit before, but I believe -- the testimony
was that the McGuires testified that they purchased
the Chainsaw, and I believe you said, yes, that was
your recollection as well; is that correct?

HANS MAST: That sounds right. 1 just don"t
have an independent recollection at this point.

MS. WILLIAMS: Okay. If the McGuires -- let"s
assume that just for the purposes of this, let"s
assume that the McGuires did -- i1t was their
Chainsaw, they purchased 1t and let Gagnon use it
on their property. Would they have any duties to
share the manual of that Chainsaw with Gagnon or
provide any other education as to the use of the
Chainsaw to Gagnon?

HANS MAST: All right. So you®re asking me to
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make a judicial decision to whether they had a duty

or not?

MS. WILLIAMS: No. 1°m asking you, iIn your
experience with these types of cases, is there any
duty there for them?

HANS MAST: All right. So a legal duty?

MS. WILLIAMS: Right. Right. And -- go
ahead, George.

MR. FLYNN: Yeah. 1711 just object. 1 mean,
I —- you know, (inaudible) there®s any evidence
that Gagnon asked for a manual for one, but as far
as -- you know, him providing legal opinions not
based on the facts of this cause, I"m just going to
caution him not to provide what could be considered
expert opinion.

HANS MAST: You don®"t want me to answer?

MR. FLYNN: It"s up to you, if you can, but --

HANS MAST: Well, I don"t even remember the
question frankly.

You"re asking me should -- should the
McGuires have given Gagnon the -- the manual to the
Charnsaw?
MS. WILLIAMS: Yes.
HANS MAST: If -- sure, if he asked for it or
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if they wanted to give it to him.

MS. WILLIAMS: Are there any other warnings
that they should have provided?

HANS MAST: 1 mean, you®re asking me to -- 1
get the question, but 1"m saying you"re asking me
to evaluate the conduct of both parties and
interpret something, and 1 don"t know that that"s
my position as a witness, but should they have
warned him? You know, sure, go ahead and warn him,
but obviously when you take on a piece of equipment
that you"re skilled and experienced in operating,
you should be able to operate it effectively
yourselT essentially.

MS. WILLIAMS: Sure. Okay. And --

HANS MAST: (Inaudible.)

MS. WILLIAMS: Okay. But today you®re not
giving an opinion one way or the other whether they
had a duty to provide warnings, whether they had a
duty to provide the manual, fair enough?

HANS MAST: Yeah. Legal-wise, no, I"m not
giving an opinion -- a legal opinion on that.

MS. WILLIAMS: Okay. Okay. 1 don"t think 1
have anything further.

MR. FLYNN: 1 actually have just a few follow
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ups.

MS. WILLIAMS: Sure.

MR. FLYNN: Hans, is your understanding based
on the evidence that there were only two
eyewitnesses to Mr. Dulberg®s accident, correct?

HANS MAST: Correct.

MR. FLYNN: That was Mr. Dulberg himself and
David Gagnon?

HANS MAST: Correct.

MR. FLYNN: And did you have an understanding
as to how the evidence and testimony shook out as
to each gentleman®s version of the accident and how
i1t occurred?

HANS MAST: Well, as 1 said before, 1 thought
Paul s case was going to be very difficult to prove
based on the testimony of everybody, credibility
issues and the lack of evidence to support
(inaudible.)

MR. FLYNN: David Gagnon®s testimony in
regards to facts surrounding the accident differed
from Paul Dulberg®s version of events, correct?

HANS MAST: Correct.

MR. FLYNN: Okay. You took that into account

in your evaluation and analysis of the case?
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HANS MAST: Definitely.

MR. FLYNN: Did you also take into account
your professional analysis of Paul Dulberg-s
performance as a witness at his discovery
deposition?

HANS MAST: Definitely.

MR. FLYNN: He didn"t think he made a very
good witness for himself, did he?

HANS MAST: He even admits he didn"t, and I
don"t think he -- 1 think -- that was one of the
worst -- that was one of my worst fears of this
case. |1 have had lots of cases and on the scale of
weak witnesses, he®"s probably up at the top, and
I"m not trying to -- 1"m not putting him down.
That"s just the reality and 1 think he even
acknowledged that reality.

MR. FLYNN: Okay. Not everyone iIs a
professional witness, correct?

HANS MAST: Right.

MR. FLYNN: And, generally speaking, your
evaluation of the case hinged in part on whether
the McGuires controlled the manner and method of
the use of the Chainsaw, correct?

HANS MAST: Right.
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MR. FLYNN: Do you have any recollection as to

what the McGuires were doing while the work was
being done?

HANS MAST: They were inside the house. Just
another day to them. They weren®t even -- | don™"t
think even paying attention to what was going on
outside.

MR. FLYNN: Did Mr. McGuire testify he was
watching television inside the house while the --
David was working on the tree?

HANS MAST: I believe they were both iInside as
I recall.

MR. FLYNN: Your recommendation or suggestion
that Mr. Dulberg settle the case for $5,000 was
based on your analysis of the entire case,
including the risk and benefits going forward and
potentially losing the case at trial, correct?

HANS MAST: Yes.

MR. FLYNN: Did you have any way to predict
whether the case would result in a verdict on
behalf of the plaintiff in the case against the
McGuires?

HANS MAST: Wait. [I"m sorry?

MR. FLYNN: Did you have any -- 1 said, did
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you have any certainty as to whether Mr. Dulberg

could prevail in a trial on liability against the
McGuires?

HANS MAST: I would have staked a lot that we
would not have recovered in the case, and just
something that didn"t come up with the direct is he
didn"t offer to arbitrate it to me. That was
something that was later decided. |1 talked to him
about that. They did not offer that to me, so that
was not an option to me.

MR. FLYNN: So you were -- based on your
professional judgement, you suggested that you
attempt to settle the matter as opposed to taking
It to trial versus the McGuires, correct?

HANS MAST: Right.

MR. FLYNN: Okay. That"s all 1 have.

MS. WILLIAMS: 1 have no follow up.

MR. FLYNN: Thank you. Signature?

THE COURT REPORTER: Signature?

HANS MAST: 1711 waive. [I"11 waive signature.

MS. WILLIAMS: Okay. We®"lIl order.

THE COURT REPORTER: Okay. Did you need a
copy, Mr. Flynn?

MR. FLYNN: Yes. 1711 take a regular and a
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
Case No. 17 LA 377

V.

THE LAW OFFICE OF THOMAS J.
POPOVICH, P.C. and HANS MAST,

Defendants.

N/ N’ N N N N N N N N

DULBERG’S SUPPLEMENTAL ANSWERS TO DEFENDANTS THE LAW
OFFICES OF THOMAS J. POPOVICH, P.C.’S INTERROGATORIES TO
PLAINTIFF PAUL DULBERG

Paul Dulberg, by and through his attorney, Alphonse A. Talarico, responds to Defendant,
The Law Offices of Thomas J. Popovich, P.C., 213(f)(1)(2) and (3) Interrogatories upon Plaintiff,
Paul Dulberg, as follows:

INTERROGATORIES

1. State the name, address, telephone number and occupation of each person you
will call as a witness at the time of trial of this cause and identify each witness as: (1) a lay
witness; (2) an independent expert witness; or (3) a controlled expert witness.
ANSWER:

(1) lay witnesses

Paul Dulberg. Available through counsel.

Hans Mast. Available through counsel.

Barbara Dulberg, 4606 Hayden Ct., McHenry, IL 60051. Retired.
Thomas Kost, 423 Dempster Ave., Mt Prospect, IL 60056. Electrician.

David Gagnon. Investigation Continues.
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Caroline McGuire. Investigation Continues.
William McGuire. Investigation Continues.

(2) independent expert witnesses

Investigation Continues. See also medical records produced.

(3) controlled expert witness

Investigation Continues. We will disclose Dr. Lanford at a later date. We need to retain
him again.

2. State for each lay witness set forth above the subjects on which the witness will

testify.
ANSWER:

2. lay witnesses

Paul Dulberg. Dulberg is expected to testify to the facts and circumstances of the accident, case
against Gagnon and McGuires, Mast and The Law Offices of Thomas J. Popovich’s representation,
and advice provided by Mast and Popovich.

Hans Mast. Mast is expected to testify as to his and The Law Offices of Thomas J. Popovich’s
representation of Paul Dulberg and advice provided by Mast and Popovich.

Barbara Dulberg. Barbara is expected to testify to the facts and circumstances of the November

4, 2013 meeting with Hans Mast. Barbara is also expected to testify as to the facts and circumstances
of Paul Dulberg’s pain and suffering.

Thomas Kost. Thomas Kost is expected to testify as to the legal advice given to Dulberg from Mast
and The Popovich Firm on the McGuires’ liability, or lack of it, and how the judge would rule when
the McGuires moved for Summary Judgment against Dulberg in the November 2013 meeting. Kost
is also expected to testify as to Mast expressing urgency in accepting the McGuires’ offer.

David Gagnon. Gagnon is expected to testify as to the facts and circumstances of the accident and

2
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consistent with his testimony in the case 2012 LA 178.

Caroline McGuire. Caroline McGuire is expected to testify as to the facts and circumstances of

the accident and consistent with her testimony in the case 2012 LA 178.

William McGuire. William McGuire is expected to testify as to the facts and circumstances of the

accident and consistent with his testimony in the case 2012 LA 178.

Investigation Continues.

3.

ANSWER:

4.

State for each independent expert witness set forth above:
(a) the subject on which the witness will testify; and

(b) the opinions you expect to elicit from the witness.

(a) Investigation Continues.

(b) Investigation Continues.

State for each controlled expert witness identified by you in answer to

Interrogatory No. 1:

ANSWER:

5.

(a) the subject matter on which the witness will testify;

(b) the conclusions and opinions of the witness and the bases thereof;
(c) the qualifications of the witness; and

(d) any reports prepared by the witness about the case.

(a) Investigation Continues.

(b) Investigation Continues.

(c) Investigation Continues.

(d) Investigation Continues.

State the date upon which each independent expert witness first formed their

substantive opinions.
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ANSWER: Investigation Continues.

6. State with particularity your knowledge of the facts known by and opinions held
by each independent expert witness.
ANSWER: Investigation Continues.

7. State whether or not the work of each such independent expert witness in this
case has been completed and, if not, the nature of the work remaining to be done, what materials
or documents are still being searched or awaiting receipt and the date on which such further work
is expected to be completed
ANSWER: Investigation Continues.

8. State the date upon which each controlled expert witness first formed their
substantive opinions.

ANSWER: Investigation Continues.

9. State with particularity the conclusions and opinions of each controlled expert

witness and the basis for each such conclusion and/or opinion.

ANSWER: Investigation Continues.

10. Identify and attach each and every report and any underlying documents, notes or
memoranda regarding said report prepared by each controlled expert witness listed and indicate
whether the report is oral, written or both.

ANSWER: Investigation Continues.

11. State the name, author, publisher, page and date of publication of all texts,
articles, journals, medical literature, regulations or codes upon which each controlled expert

4
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witness relied in reaching the opinion or opinions to which he will testify at trial.

ANSWER: Investigation Continues.

12.  Identify each and every rule, regulation, code or guideline of any public authority,
trade or professional association, or other standard-setting organization which each controlled
expert witness may use or refer to at the trial of this action, giving the complete citation and
description thereof.

ANSWER: Investigation Continues.

13. Set forth with particularity the qualifications of each controlled expert witness
identified in answer to 213 f(1)(2)&(3) Interrogatory No. 1 and attach a curriculum vitae of each
controlled expert witness pursuant to Supreme Court Rule 214.

ANSWER: Investigation Continues.

14. For each controlled expert witness identified by you in answer to 213
f(1)(2)&(3) Interrogatory No. 1, identify the name, docket number, and court for each lawsuit in
which that opinion witness has given deposition and/or trial testimony within the last 5 (five)
years. For each such opinion witness, please further state the name of the party on whose behalf
the opinion witness testified in each such lawsuit.

ANSWER: Investigation Continues.

15. For each lawsuit identified by you in Answer to 213 f(1)(2)&(3) Interrogatory No.
14, please state whether the controlled expert witness who gave testimony in that case was

5
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recognized by the presiding court as being qualified to render an expert opinion and, if so, in
what fields or disciplines the opinion witness was deemed qualified to testify as an expert
witness.

ANSWER: Investigation Continues.

16. State whether or not the work of each such controlled expert witness in this case
has been completed and, if not, the nature of the work remaining to be done, what materials or
documents are still being searched or awaiting receipt and the date on which such further work is
expected to be completed.

ANSWER: Investigation Continues.

17. In accordance with Supreme Court Rule 213(i), You are requested to supplement
or amend seasonably your Answers or Responses to these 213 f(1)(2)&(3) Interrogatories

whenever new or additional information subsequently becomes known to the answering party.

ANSWER: No answer is required.

SUPPLEMENTAL RESPONSES:

1. State the name, address, telephone number and occupation of each person you
will call as a witness at the time of trial of this cause and identify each witness as: (1) a lay
witness; (2) an independent expert witness; or (3) a controlled expert witness.
ANSWER:

1. Robin D. Williams, MFS, MS,D-BFDE BOARD CERTIFIED, OMNI Document

6
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Examinations, 1253 Scheuring Road, Suite A, DePere, Wisconsin 54115

#920.339.9500

Document Examinator

Mr. Williams is a (3) controlled expert witness.

4.

State for each controlled expert witness identified by you in answer to

Interrogatory No. 1:

ANSWER:

(a) the subject matter on which the witness will testify;
(b) the conclusions and opinions of the witness and the bases thereof;
(c) the qualifications of the witness; and
(d) any reports prepared by the witness about the case.
(a) He will testify about the following:
PAULA ANN ERICKSON QUESTIONED SIGNATURES; MARGARET
MAGGIE ORTON QUESTIONED SIGNATURES; BARBARA G. SMITH
QUESTIONED SIGNATURES
HANS MIST [SIC] LABEL AND THE OTHER 14 LABELS ON EXHIBITS
FROM THE DISCOVERY DEPOSITION OF HANS MAST TAKEN JUNE 25,
2020
Investigation Continues.
(b) Please see REPORT OF FINDINGS attached.

Investigation Continues.
(c) Please see the CURRICULUM VITAE of Robin D. Williams attached.
Investigation Continues.

(d) Please See (b) above
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Investigation Continues.
8. State the date upon which each controlled expert witness first formed their

substantive opinions.

ANSWER:
July 11, 2022
Investigation Continues.
9. State with particularity the conclusions and opinions of each controlled expert

witness and the basis for each such conclusion and/or opinion.

ANSWER:
Please see REPORT OF FINDINGS attached.
Investigation Continues.
10. Identify and attach each and every report and any underlying documents, notes or

memoranda regarding said report prepared by each controlled expert witness listed and indicate
whether the report is oral, written or both.

ANSWER:

Please see REPORT OF FINDINGS attached.

EXHIBIT EX
Page 8 of 12





The other stated reports have not yet been committed to writing, but Plaintiff expects to
be receiving them shortly and will serve additional supplemental answers when
appropriate.

Investigation Continues.

11. State the name, author, publisher, page and date of publication of all texts,
articles, journals, medical literature, regulations or codes upon which each controlled expert

witness relied in reaching the opinion or opinions to which he will testify at trial.

ANSWER:
Please see REPORT OF FINDINGS attached.
Investigation Continues.
12.  Identify each and every rule, regulation, code or guideline of any public authority,

trade or professional association, or other standard-setting organization which each controlled
expert witness may use or refer to at the trial of this action, giving the complete citation and

description thereof.

ANSWER:
Please see REPORT OF FINDINGS attached.
Investigation Continues.
13. Set forth with particularity the qualifications of each controlled expert witness

identified in answer to 213 f(1)(2)&(3) Interrogatory No. 1 and attach a curriculum vitae of each
controlled expert witness pursuant to Supreme Court Rule 214.

ANSWER:
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With all due respect, Plaintiff does not include controlled expert witness(es) in
responses to 213 f(1) and f(2) interrogatories. Further responding please see the
CURRICULUM VITAE of Robin D. Williams attached

Investigation Continues.

14. For each controlled expert witness identified by you in answer to 213
f(1)(2)&(3) Interrogatory No. 1, identify the name, docket number, and court for each lawsuit in
which that opinion witness has given deposition and/or trial testimony within the last 5 (five)
years. For each such opinion witness, please further state the name of the party on whose behalf

the opinion witness testified in each such lawsuit.

ANSWER:
With all due respect, Plaintiff does not include controlled expert witness(es) in responses to 213
f(1) and f(2) interrogatories.
Investigation Continues.

15. For each lawsuit identified by you in Answer to 213 f(1)(2)&(3) Interrogatory No.
14, please state whether the controlled expert witness who gave testimony in that case was
recognized by the presiding court as being qualified to render an expert opinion and, if so, in
what fields or disciplines the opinion witness was deemed qualified to testify as an expert
witness.

ANSWER: ANSWER:

10
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With all due respect, Plaintiff does not include controlled expert witness(es) in responses to 213
f(1) and f(2) interrogatories.

Investigation Continues.

16. State whether or not the work of each such controlled expert witness in this case
has been completed and, if not, the nature of the work remaining to be done, what materials or
documents are still being searched or awaiting receipt and the date on which such further work is

expected to be completed.

ANSWER:

The work of this controlled expert witness has not been completed. Plaintiff expects to submit
signature samples on the Binding Arbitration Agreement submitted to the Bankruptcy Court in
the underlying matter compared to the Binding Arbitration Agreement that is kept in the ADR
file for the underlying matter which was just discovered on or about October 28, 2022.

Investigation Continues.

Investigation Continues.

17. In accordance with Supreme Court Rule 213(i), You are requested to supplement
or amend seasonably your Answers or Responses to these 213 f(1)(2)&(3) Interrogatories

whenever new or additional information subsequently becomes known to the answering party.

ANSWER:

11
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Plaintiff plans to supplement all interrogatories in the not-too-distant future.

Investigation Continues.

Respectfully submitted,

/s/_Alphonse A. Talarico
Alphonse A. Talarico

Alphonse A. Talarico

707 Skokie Boulevard

Suite 600

Northbrook, Illinois 60662

Attorney for Plaintiff

312.808.1410
contact@lawofficeofalphonsetalarico.com

12
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From: Alan Schulte aschulte@uslegalsupport.com &
Subject: Scheduled: Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast - 2020-06-25 10:00 AM CDT
Date: June 24, 2020 at 11:29 AM
To: US Legal Support Scheduling Midwest MWscheduling@uslegalsupport.com

Hello,

In advance of tomorrow’s deposition. | want to give everyone a couple important pieces
of information. Please follow the steps below in order to participate in tomorrow’s
deposition. Please also refer to the attached Quick Guide for a brief overview
RemoteDepo controls. Please also login to the deposition at least 15 minutes early to
provide time to troubleshoot any technical issues.

*All parties have been BCC’d on this invitation.

To join the virtual deposition room:
e Step 1: Click the link provided to you below under Join Meeting (also including it
here for easy reference):
e htips://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=

e Step 2: A website will open that will launch Zoom. Click “open zoom” to launch

Open Zoom?

e Step 3: Join with video

Mt e oS0 Greviee ke P e b VO meetinn

e Step 4: We recommend selecting the
“Call Me” option and the system will dial you directly.
o Step 4b: If you selected to dial in yourself, enter #, your unique Participant ID
(36 in the example below) then press # again

) Choose ONE of the audio conference options X

e SRR or rumaa !
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e - T sl

+13017 'I‘) %54‘
+1 346 248 7799

( Meeting ID: 736 337 4453 )
H"Ltﬂ 1D: j

You’re now set to participate in our meeting.

Please confirm receipt of this email and once you’ve reviewed, let me know if you have
any questions.

The court reporter will ask the deponent to show a government issued ID.

The test center below is a shared test center. Therefore a number of people may be
testing at the same time.

f}3 remotedepo

Alan Schulte invited you to a meeting Thursday, June 25th at 10:00 AM CDT

Internal Ref #: 923268

Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast
Starts 06/25/2020 at 10:00 AM CDT
Ends 06/25/2020 at 01:00 PM CDT

Join Meeting

PC, Mac, i0S or Android

https://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=

Phone

646-568-7788
Meeting ID: 779-9076-793

Videnconference Svetem
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e U v vamsta vaav~ o eana

H323 162.255.36.11##7799076793
SIP 7799076793 @162.255.36.11
ISDN Contact Us for ISDN

Test Your System

We recommend testing your system at least 48 hours before the event
Visit our Test Center and click on "Cameo Test"

Support

Contact us at remotedeposupport@uslegalsupport.com or 888-401-9541

Please reference Bridge ID 101122 when calling support

Alan Schulte

U.S. Legal Support, Inc.
aschulte @uslegalsupport.com
312-957-4513

Basic Controls for RemoteDepo™

@ remotedepo
= Ote P Quick Start Guide

)

O Zaoem Mewting 10 000 208 0008

Quick Access and Helpful Tips
Audio o Screen Sharing @ Chat Window o Gallery View
Chok this icon to mute and unmute This feature can be used (o shore what is Wien you click the chat ioon from the We suggest usng the gollery vies 30 all particp
your audo an your screen with ol porticiponts. bottom toolbar, this chat window wil webcam videos aill cisploy as bles of aqual sice

Webcam Sharing
Click this icon to start your wdeo and
chck it again to stop your videa

o Active Participants
This will show you a list of all
Individaals who e in attendance for
the remote depostion

When clcked you wil be prompled to
select whch window you woudd Lke to
shara You can use this 1o facilitate

sharing of an Gehib wihout dopping tha o

fla into the chat.

Chat

Usa chat to message al attlandeas, share
doounents and introchuce exhibits to ok
participarts and the court reporier n
reslbme

appear Here s wheee you |l see
messages and introduced exhibes

File Sharing

Click this button to browse your local
flas and locaba the eehib ks you wish
10 introduce. Onca fourd selact tha file
Ot wil tum blual and cick the Opan®
bulton (o retantly place the eshibe inlo
the chot window
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The default view is 1o “pin” the aitness frame, as
tha above sample shows Howavear, if tha witness
frama has not been pinnad by the hast, you haw
tha abiity to modify tha vew based on your
prafaances

o Leave Meeting
Clck thes button to leave the depostion
Partcipants will no longer be able (o see you or
Pear you and you wil ro longer be an active
partcpant
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From: Julia Wllliams juliawilliams@clintonlaw.net &
Subject: Fwd: Scheduled: Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast - 2020-06-25 10:00 AM
CDT
Date: June 24, 2020 at 12:18 PM
To: Paul Dulberg pdulberg@comcast.net
Cc: Mary Winch marywinch@clintonlaw.net, Ed Clinton ed@clintonlaw.net

Dear Paul,

Below are the instructions for joining the deposition tomorrow. As you will not be questioning the witness, I recommend placing
your microphone on mute during the deposition to avoid any noise that may disturb the deposition or confuse the court reporter.

Best Regards,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515

F: 312.201.0737
juliawilliams@clintonlaw.net

This message may be privileged and confidential. If you are not the intended recipient, please delete the email and notify the
sender immediately.

Begin forwarded message:

From: Alan Schulte <aschulte@uslegalsupport.com>

Subject: Scheduled: Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast - 2020-06-
2510:00 AM CDT

Date: June 24, 2020 at 11:29:17 AM CDT

To: US Legal Support Scheduling Midwest <MWscheduling@uslegalsupport.com>

Hello,

In advance of tomorrow’s deposition. | want to give everyone a couple important
pieces of information. Please follow the steps below in order to participate in
tomorrow’s deposition. Please also refer to the attached Quick Guide for a brief
overview RemoteDepo controls. Please also login to the deposition at least 15
minutes early to provide time to troubleshoot any technical issues.

*All parties have been BCC’d on this invitation.

To join the virtual deposition room:
e Step 1: Click the link provided to you below under Join Meeting (also including
it here for easy reference):
e https://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=

e Step 2: A website will open that will launch Zoom. Click “open zoom” to launch

Open Zoom?

| o Step 3: Join with video
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e Step 4: We recommend selecting the “Call Me” option and the system will dial
you directly.
o Step 4b: If you selected to dial in yourself, enter #, your unique
Participant ID (36 in the example below) then press # again

© Ohcose ONE of the sudo conference options x

e |

Bl Dl +16468769923
+1312626 6799
+1 669 900 6833
+1253 2158782
+1301 7158592
+1346 248 7799

( MeeingiD. 7363374453 )
36

Participant 1D:

You’re now set to participate in our meeting.

Please confirm receipt of this email and once you’ve reviewed, let me know if you
have any questions.

The court reporter will ask the deponent to show a government issued ID.

The test center below is a shared test center. Therefore a number of people may be
tactinn at the cama time
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2} remotedepo

Alan Schulte invited you to a meeting Thursday, June 25th at 10:00 AM CDT

Internal Ref #: 923268

Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast
Starts 06/25/2020 at 10:00 AM CDT

Ends 06/25/2020 at 01:00 PM CDT

Join Meeting
PC, Mac, iOS or Android

https://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=

Phone

646-568-7788
Meeting ID: 779-9076-793

Videoconference System

H323 162.255.36.11##7799076793
SIP 7799076793@162.255.36.11
ISDN Contact Us for ISDN

Test Your System

We recommend testing your system at least 48 hours before the event
Visit our Test Center and click on "Cameo Test"

Support

Contact us at remotedeposupport@uslegalsupport.com or 888-401-9541

Please reference Bridge ID 101122 when calling support

Alan Schulte

U.S. Legal Support, Inc.
aschulte @uslegalsupport.com
312-957-4513
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@D remotedepo

(F:A)

Basic Controls for RemoteDepo™
Quick Start Guide

O T vy € 300300300

Quick Access and Helpful Tips

o Audio
Click this icon 1o mute
YOur sk

o Webcam Sharing

Click this icon 10 start your video and
ek i agan 10 =op your video,

© Active Participants

© screen Sharing

and urrmte This feature can
oN your =

e nio the chat

This eill show you alist of all @ chat

ohdduals who e in aendance for

the remote depostion

reen with al partcpons botiom tociber,
When cicked. you ik be prompted 10
seloct awhich window you would Lk to
shas You can use this 10 faditae

sharing of an eshitt without dropping the o File Sharing

@ chat Window (7]
De usad 10 shawe what is When you chok the chat icon from the

chot windowe sk

wheve you'll see

SaQyes and introduced ashibits

Click this button 10 browse your local
fles and locate the exhibi Sles you weh

10 intsoduce. Onca found, salact the ik
Usa chat to massaga il attendeas, share St el tum Blus) and click the "Cpen’ 0
documents and introchace eshibils (o all bution to netantly place the eshibit into

porticipants and the court reporier in the chat eindow.

realime

USLEGALSUPPORT.COM

Court Fmporting | Record Retrieval | Interpreting & Transtations | Trisl Services |

Gallery View
We suggest usng the gallery view =0 all parhap
eeboam video

= will chsplay o5 bles of equal =ze
Tha dafirdl view i 10 "pin” the witness frame, as
tha above sampla shows Howerve. T tha witnes
frame has not been pnned by the host. you how
the abity %0 modfy the wew based on your
prefeences

Leave Meeting

Click this buthon 10 Leoave the deposition
Fartcipants will no longer be able %0 see you of
hear you and you el no longer be an active
particpant

Trarecription Services
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From: Julia Wllliams juliawilliams@clintonlaw.net &
Subject: Fwd: Scheduled: Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast - 2020-06-25 10:00 AM
CDT
Date: June 24, 2020 at 12:20 PM
To: George Flynn gflynn@KARBALLAW.COM
Cc: Mary Winch marywinch@clintonlaw.net, Ed Clinton ed@clintonlaw.net

Dear George,
I believe you were provided these instructions, but I will forward them again to make sure.

Best Regards,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515

F: 312.201.0737
juliawilliams@clintonlaw.net

This message may be privileged and confidential. If you are not the intended recipient, please delete the email and notify the
sender immediately.

Begin forwarded message:

From: Alan Schulte <aschulte@uslegalsupport.com>

Subject: Scheduled: Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast - 2020-06-
2510:00 AM CDT

Date: June 24, 2020 at 11:29:17 AM CDT

To: US Legal Support Scheduling Midwest <MWscheduling@uslegalsupport.com>

Hello,

In advance of tomorrow’s deposition. | want to give everyone a couple important
pieces of information. Please follow the steps below in order to participate in
tomorrow’s deposition. Please also refer to the attached Quick Guide for a brief
overview RemoteDepo controls. Please also login to the deposition at least 15
minutes early to provide time to troubleshoot any technical issues.

*All parties have been BCC’d on this invitation.

To join the virtual deposition room:
e Step 1: Click the link provided to you below under Join Meeting (also including
it here for easy reference):
e https://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=

e Step 2: A website will open that will launch Zoom. Click “open zoom” to launch

Open Zoom?

| o Step 3: Join with video

EXHIBIT EY
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e Step 4: We recommend selecting the “Call Me” option and the system will dial
you directly.
o Step 4b: If you selected to dial in yourself, enter #, your unique
Participant ID (36 in the example below) then press # again

© Ohcose ONE of the sudo conference options x

e |

Bl Dl +16468769923
+1312626 6799
+1 669 900 6833
+1253 2158782
+1301 7158592
+1346 248 7799

( MeeingiD. 7363374453 )
36

Participant 1D:

You’re now set to participate in our meeting.

Please confirm receipt of this email and once you’ve reviewed, let me know if you
have any questions.

The court reporter will ask the deponent to show a government issued ID.

The test center below is a shared test center. Therefore a number of people may be
tactinn at the cama time
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2} remotedepo

Alan Schulte invited you to a meeting Thursday, June 25th at 10:00 AM CDT

Internal Ref #: 923268

Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast
Starts 06/25/2020 at 10:00 AM CDT

Ends 06/25/2020 at 01:00 PM CDT

Join Meeting
PC, Mac, iOS or Android

https://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=

Phone

646-568-7788
Meeting ID: 779-9076-793

Videoconference System

H323 162.255.36.11##7799076793
SIP 7799076793@162.255.36.11
ISDN Contact Us for ISDN

Test Your System

We recommend testing your system at least 48 hours before the event
Visit our Test Center and click on "Cameo Test"

Support

Contact us at remotedeposupport@uslegalsupport.com or 888-401-9541

Please reference Bridge ID 101122 when calling support

Alan Schulte

U.S. Legal Support, Inc.
aschulte @uslegalsupport.com
312-957-4513
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@D remotedepo
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Basic Controls for RemoteDepo™
Quick Start Guide

O T vy € 300300300

Quick Access and Helpful Tips

o Audio
Click this icon 1o mute
YOur sk

o Webcam Sharing

Click this icon 10 start your video and
ek i agan 10 =op your video,

© Active Participants

© screen Sharing

and urrmte This feature can
oN your =

e nio the chat

This eill show you alist of all @ chat

ohdduals who e in aendance for

the remote depostion

reen with al partcpons botiom tociber,
When cicked. you ik be prompted 10
seloct awhich window you would Lk to
shas You can use this 10 faditae

sharing of an eshitt without dropping the o File Sharing

@ chat Window (7]
De usad 10 shawe what is When you chok the chat icon from the

chot windowe sk

wheve you'll see

SaQyes and introduced ashibits

Click this button 10 browse your local
fles and locate the exhibi Sles you weh

10 intsoduce. Onca found, salact the ik
Usa chat to massaga il attendeas, share St el tum Blus) and click the "Cpen’ 0
documents and introchace eshibils (o all bution to netantly place the eshibit into

porticipants and the court reporier in the chat eindow.

realime

USLEGALSUPPORT.COM

Court Fmporting | Record Retrieval | Interpreting & Transtations | Trisl Services |

Gallery View
We suggest usng the gallery view =0 all parhap
eeboam video

= will chsplay o5 bles of equal =ze
Tha dafirdl view i 10 "pin” the witness frame, as
tha above sampla shows Howerve. T tha witnes
frame has not been pnned by the host. you how
the abity %0 modfy the wew based on your
prefeences

Leave Meeting

Click this buthon 10 Leoave the deposition
Fartcipants will no longer be able %0 see you of
hear you and you el no longer be an active
particpant

Trarecription Services
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From: George Flynn gflynn@karballaw.com &
Subject: RE: Scheduled: Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast - 2020-06-25 10:00 AM
CDT
Date: June 24, 2020 at 12:50 PM
To: Julia Wllliams juliawilliams @clintonlaw.net
Cc: Mary Winch marywinch@clintonlaw.net, Ed Clinton ed@clintonlaw.net

Thanks Julia. | also received the additional exhibit you may use. See you tomorrow.

George Flynn

Karbal | Cohen | Economou | Silk | Dunne | LLC
150 S. Wacker Drive
Suite 1700
Chicago, IL 60606
P: (312) 431-3622
@ F: (312) 431-3670
< E: gflynn@karballaw.com

CONFIDENTIALITY NOTE:

This electronic message transmission contains information from the law firm of Karbal, Cohen, Economou, Silk & Dunne,
LLC. which may be confidential or privileged. The information is intended to be for the use of the individual or entity
named above. If you are not the intended recipient, please immediately delete this e-mail and be aware that any
disclosure, copying, distribution or use of the contents of this information is prohibited.

From: Julia Wllliams <juliawilliams@clintonlaw.net>

Sent: Wednesday, June 24, 2020 12:20 PM

To: George Flynn <gflynn@karballaw.com>

Cc: Mary Winch <marywinch@clintonlaw.net>; Ed Clinton <ed@clintonlaw.net>
Subject: Fwd: Scheduled: Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job
923268: Hans Mast - 2020-06-25 10:00 AM CDT

Dear George,

| believe you were provided these instructions, but | will forward them again to make
sure.

Best Regards,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515
F:312.201.0737

juliawilliams @clintonlaw.net

This message may be privileged and confidential. If you are not the intended recipient,
please delete the email and notify the sender immediately.
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Open Z

Begin torwardea message:

From: Alan Schulte <aschulte @uslegalsupport.com>

Subject: Scheduled: Paul Dulberg v. Law Offices of Thomas Popovich,
et al. Job 923268: Hans Mast - 2020-06-25 10:00 AM CDT

Date: June 24, 2020 at 11:29:17 AM CDT

To: US Legal Support Scheduling Midwest
<MWscheduling@uslegalsupport.com>

Hello,

In advance of tomorrow’s deposition. | want to give everyone a couple
important pieces of information. Please follow the steps below in order to
participate in tomorrow’s deposition. Please also refer to the attached Quick
Guide for a brief overview RemoteDepo controls. Please also login to the
deposition at least 15 minutes early to provide time to troubleshoot any
technical issues.

*All parties have been BCC’d on this invitation.
To join the virtual deposition room:
e Step 1: Click the link provided to you below under Join Meeting (also

including it here for easy reference):
e https://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=

e Step 2: A website will open that will launch Zoom. Click “open zoom”
to launch

- -

e Step 3: Join with video

v ) G k) e ) B VD S i)
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e Step 4: We recommend selecting the “Call Me” option and the system

will dial you directly.
o Step 4b: If you selected to dial in yourself, enter #, your unique
Participant ID (36 in the example below) then press # again

0 Chcose ONE of the sudo conference options »

e | v
[-—-
w
( Part

You’re now set to participate in our meeting.

Dial: +
tng 10: 7

aa 36 337 4453 j

¢cipant ID: 36 )

Please confirm receipt of this email and once you’ve reviewed, let me know
if you have any questions.

The court reporter will ask the deponent to show a government issued ID.

The test center below is a shared test center. Therefore a number of people
may be testing at the same time.

R’l
t femotedepo

Alan Schulte invited you to a meeting Thursday, June 25th at 10:00 AM CDT
Internal Ref #: 923268
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Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans
Mast

Starts 06/25/2020 at 10:00 AM CDT
Ends 06/25/2020 at 01:00 PM CDT
Join Meeting

PC, Mac, iOS or Android
https://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=

Phone
646-568-7788

Meeting ID: 779-9076-793
Videoconference System

H323 162.255.36.11##7799076793
SIP 7799076793@162.255.36.11
ISDN Contact Us for ISDN

Test Your System

We recommend testing your system at least 48 hours before the event
Visit our Test Center and click on "Cameo Test"
Support

Contact us at remotedeposupport@uslegalsupport.com or 888-401-9541
Please reference Bridge ID 101122 when calling support

Alan Schulte

U.S. Legal Support, Inc.
aschulte @uslegalsupport.com
312-957-4513
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From: Paul Dulberg pdulberg@comcast.net [
Subject: Re: Scheduled: Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast - 2020-06-25 10:00 AM
CDT
Date: June 24, 2020 at 1:32 PM
To: The Clinton Law Firm juliawilliams@clintonlaw.net
Cc: Mary Winch marywinch@clintonlaw.net, Ed Clinton ed@clintonlaw.net

Hi Julia,
I am having trouble testing this zoom app . It may be because it’s an iPad Pro and not a traditional iPhone

After several attempts I did manage to successfully sign up and sign in.
Because it’s a zoom app and not a web browser I need to follow instruction 4b and call into the meeting and apparently I will need a
unique participant id to join the meeting tomorrow

Do you provide me with that or do I need to contact the people in the email that sent the instructions

Thanks,
Paul

On Jun 24, 2020, at 12:18 PM, Julia Wllliams <juliawilliams@clintonlaw.net> wrote:
Dear Paul,

Below are the instructions for joining the deposition tomorrow. As you will not be questioning the witness, I recommend placing
your microphone on mute during the deposition to avoid any noise that may disturb the deposition or confuse the court reporter.

Best Regards,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515

F: 312.201.0737
juliawilliams@clintonlaw.net

This message may be privileged and confidential. If you are not the intended recipient, please delete the email and notify the
sender immediately.

Begin forwarded message:

From: Alan Schulte <aschulte@uslegalsupport.com >

Subject: Scheduled: Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast - 2020-06-
25 10:00 AM CDT

Date: June 24, 2020 at 11:29:17 AM CDT

To: US Legal Support Scheduling Midwest <MWscheduling@uslegalsupport.com >

Hello,

In advance of tomorrow’s deposition. | want to give everyone a couple important
pieces of information. Please follow the steps below in order to participate in
tomorrow’s deposition. Please also refer to the attached Quick Guide for a brief
overview RemoteDepo controls. Please also login to the deposition at least 15
minutes early to provide time to troubleshoot any technical issues.

*All parties have been BCC’d on this invitation.

To join the virtual deposition room:
e Step 1: Click the link provided to you below under Join Meeting (also including
it here for easy reference):
e https://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=

o Step 2: A website will open that will launch Zoom. Click “open zoom” to launch
<imageoo1.png>
a Qian 2+ lnin with vidan
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e Step 4: We recommend selecting the “Call Me” option and the system will dial

you directly.
o Step 4b: If you selected to dial in yourself, enter #, your unique

Participant ID (36 in the example below) then press # again
<image003.jpeg>
You’re now set to participate in our meeting.

Please confirm receipt of this email and once you’ve reviewed, let me know if you
have any questions.

The court reporter will ask the deponent to show a government issued ID.

The test center below is a shared test center. Therefore a number of people may be
testing at the same time.

@) remotedepo
m_, by U.S. Legal Support p

Alan Schulte invited you to a meeting Thursday, June 25th at 10:00 AM CDT

Internal Ref #: 923268
Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast

Starts 06/25/2020 at 10:00 AM CDT
Ends 06/25/2020 at 01:00 PM CDT
Join Meeting

PC, Mac, iOS or Android

https://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=
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Phone

646-568-7788
Meeting ID: 779-9076-793

Videoconference System

H323 162.255.36.11##7799076793
SIP 7799076793@162.255.36.11
ISDN Contact Us for ISDN

Test Your System

We recommend testing your system at least 48 hours before the event
Visit our Test Center and click on "Cameo Test"

Support

Contact us at remotedeposupport@uslegalsupport.com or 888-401-9541

Please reference Bridge ID 101122 when calling support

Alan Schulte

U.S. Legal Support, Inc.
aschulte @uslegalsupport.com
312-957-4513

<RemoteDepo Quick Guide.pdf>
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From: Julia Williams juliawilliams@clintonlaw.net
Subject: Re: Scheduled: Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast - 2020-06-25 10:00 AM
CDT
Date: June 24, 2020 at 2:06 PM
To: Alan Schulte aschulte@uslegalsupport.com, Paul Dulberg pdulberg@comcast.net
Cc: US Legal Support Scheduling Midwest MWscheduling@uslegalsupport.com

Dear Alan,

We have an issue. I need another participant id. Paul Dulberg, who is a party to the case, but is not the deponent and is not an
attorney, needs to join the deposition. He is a witness entitled to sit in on the deposition. I need an id for him. I have cc’d him here
as well.

Here is his email address: pdulberg@comcast.net
The total participants are as follows:

George Flynn, who received is ID

Hans Mast, the deponent, who is going to be in the same room with George Flynn and thus can log in with him.
Myself, Julia Williams, I have an ID

Paul Dulberg—needs a participant id.

Best Regards,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515

F: 312.201.0737
juliawilliams@clintonlaw.net

This message may be privileged and confidential. If you are not the intended recipient, please delete the email and notify the
sender immediately.

On Jun 24, 2020, at 11:29 AM, Alan Schulte <aschulte@uslegalsupport.com> wrote:

Hello,

In advance of tomorrow’s deposition. | want to give everyone a couple important
pieces of information. Please follow the steps below in order to participate in
tomorrow’s deposition. Please also refer to the attached Quick Guide for a brief
overview RemoteDepo controls. Please also login to the deposition at least 15
minutes early to provide time to troubleshoot any technical issues.

*All parties have been BCC’d on this invitation.

To join the virtual deposition room:
e Step 1: Click the link provided to you below under Join Meeting (also including
it here for easy reference):
e https://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=

e Step 2: A website will open that will launch Zoom. Click “open zoom” to launch
<image001.png>

e Step 3: Join with video

<image002.png>
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e Step 4: We recommend selecting the “Call Me” option and the system will dial
you directly.
o Step 4b: If you selected to dial in yourself, enter #, your unique
Participant ID (36 in the example below) then press # again
<image003.jpg>
You’re now set to participate in our meeting.

Please confirm receipt of this email and once you’ve reviewed, let me know if you
have any questions.

The court reporter will ask the deponent to show a government issued ID.

The test center below is a shared test center. Therefore a number of people may be
testing at the same time.

21 remotedepo

Alan Schulte invited you to a meeting Thursday, June 25th at 10:00 AM CDT
Internal Ref #: 923268

Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast
Starts 06/25/2020 at 10:00 AM CDT
Ends 06/25/2020 at 01:00 PM CDT

Join Meeting

PC, Mac, iOS or Android

https://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=

Phone

646-568-7788
Meeting ID: 779-9076-793

Videoconference System
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H323 162.255.36.11##7799076793
SIP 7799076793@162.255.36.11
ISDN Contact Us for ISDN

Test Your System

We recommend testing your system at least 48 hours before the event
Visit our Test Center and click on "Cameo Test"

Support

Contact us at remotedeposupport@uslegalsupport.com or 888-401-9541

Please reference Bridge ID 101122 when calling support

Alan Schulte

U.S. Legal Support, Inc.
aschulte @uslegalsupport.com
312-957-4513

<RemoteDepo Quick Guide.pdf>
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From:
Subject:

Date:
To:
Cc:

Julia Williams juliawilliams@clintonlaw.net [
Re: Scheduled: Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast - 2020-06-25 10:00 AM
CDT ‘
June 24, 2020 at 2:10 PM

Paul Dulberg pdulberg@comcast.net

Mary Winch marywinch@clintonlaw.net, Ed Clinton ed@clintonlaw.net

Paul,

I just reached out to US Legal to get you a unique participant ID. We should hear from them shortly. I have tried on both my MacBook
and my iPad—it worked fine. I think the likely culprit is lack of a unique ID. They should be sending you an email shortly.

Best Regards,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515

F: 312.201.0737
juliawilliams@clintonlaw.net

This message may be privileged and confidential. If you are not the intended recipient, please delete the email and notify the sender
immediately.

On Jun 24, 2020, at 1:32 PM, Paul Dulberg <pdulberg@comcast.net> wrote:

Hi Julia,
I am having trouble testing this zoom app . It may be because it’s an iPad Pro and not a traditional iPhone

After several attempts I did manage to successfully sign up and sign in.
Because it’s a zoom app and not a web browser I need to follow instruction 4b and call into the meeting and apparently I will need a
unique participant id to join the meeting tomorrow

Do you provide me with that or do I need to contact the people in the email that sent the instructions

Thanks,
Paul

On Jun 24, 2020, at 12:18 PM, Julia Wllliams <juliawilliams@clintonlaw.net> wrote:
Dear Paul,

Below are the instructions for joining the deposition tomorrow. As you will not be questioning the witness, I recommend placing
your microphone on mute during the deposition to avoid any noise that may disturb the deposition or confuse the court reporter.

Best Regards,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515

F: 312.201.0737
juliawilliams@clintonlaw.net

This message may be privileged and confidential. If you are not the intended recipient, please delete the email and notify the
sender immediately.

Begin forwarded message:

From: Alan Schulte <aschulte@uslegalsupport.com >

Subject: Scheduled: Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast - 2020-06-
2510:00 AM CDT

Date: June 24, 2020 at 11:29:17 AM CDT

To: US Legal Support Scheduling Midwest <MWscheduling@uslegalsupport.com>

Hello,

In advance of tomorrow’s deposition. | want to give everyone a couple important
pieces of information. Please follow the steps below in order to participate in
tomorrow s deposition. Please also refer to the attached Quick Guide for a brief
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overview Hemotewepo CoNtrois. Flease aiso 10gin 10 tne aeposiuon at least 15
minutes early to provide time to troubleshoot any technical issues.

*All parties have been BCC’d on this invitation.

To join the virtual deposition room:
e Step 1: Click the link provided to you below under Join Meeting (also including
it here for easy reference):
e https://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=

e Step 2: A website will open that will launch Zoom. Click “open zoom” to launch
<image0o01.png>
e Step 3: Join with video

<image002.png>

e Step 4: We recommend selecting the “Call Me” option and the system will dial

you directly.
o Step 4b: If you selected to dial in yourself, enter #, your unique

Participant ID (36 in the example below) then press # again
<image003.jpeg>

You’re now set to participate in our meeting.

Please confirm receipt of this email and once you'’ve reviewed, let me know if you
have any questions.

The court reporter will ask the deponent to show a government issued ID.

The test center below is a shared test center. Therefore a number of people may be
testing at the same time.

@) remotedepo
@ by US.Legal Support p

Alan Schulte invited you to a meeting Thursday, June 25th at 10:00 AM CDT

EXHIBIT EY
Page 24 of 44



https://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=

https://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=



Internal Ker #: 923208

Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast
Starts 06/25/2020 at 10:00 AM CDT
Ends 06/25/2020 at 01:00 PM CDT

Join Meeting
PC, Mac, iOS or Android

https://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=

Phone

646-568-7788
Meeting ID: 779-9076-793

Videoconference System

H323 162.255.36.11##7799076793
SIP 7799076793@162.255.36.11
ISDN Contact Us for ISDN

Test Your System

We recommend testing your system at least 48 hours before the event
Visit our Test Center and click on "Cameo Test"

Support

Contact us at remotedeposupport@uslegalsupport.com or 888-401-9541

Please reference Bridge ID 101122 when calling support

Alan Schulte

U.S. Legal Support, Inc.
aschulte @uslegalsupport.com
312-957-4513
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From: Alan Schulte aschulte@uslegalsupport.com &
Subject: RE: Scheduled: Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast - 2020-06-25 10:00 AM
CDT
Date: June 24, 2020 at 2:11 PM
To: Julia Wllliams juliawilliams@clintonlaw.net, Paul Dulberg pdulberg@comcast.net
Cc: US Legal Support Scheduling Midwest MWscheduling@uslegalsupport.com

Hi Julia and Paul,
Anyone with access to the link in this invitation will be able to join the meeting.

Here is the link again for easy reference: -
https://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=

Best,

Alan Schulte

Video Manager | U.S. Legal Support
200 W Jackson Blvd. Suite 600
Chicago, IL 60606

Direct 312-957-4513 | Ext 5143
aschulte@uslegalsupport.com
www.uslegalsupport.com

US.Legal % remotedepo

Support

Remote Depositions
MADE EASY.

From: Julia Wllliams <juliawilliams@clintonlaw.net>

Sent: Wednesday, June 24, 2020 2:07 PM

To: Alan Schulte <aschulte @uslegalsupport.com>; Paul Dulberg
<pdulberg@comcast.net>

Cc: US Legal Support Scheduling Midwest <MWscheduling@uslegalsupport.com>
Subject: Re: Scheduled: Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job
923268: Hans Mast - 2020-06-25 10:00 AM CDT

This message has originated from an External Source. Please use caution when opening
attachments, clicking links, or responding to this email.

Dear Alan,

We have an issue. | need another participant id. Paul Dulberg, who is a party to the
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Page 27 of 44



https://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=

https://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=

mailto:aschulte@uslegalsupport.com

mailto:aschulte@uslegalsupport.com

http://www.uslegalsupport.com/

http://www.uslegalsupport.com/

https://www.uslegalsupport.com/remotedepo-resources/

https://www.uslegalsupport.com/remotedepo-resources/



case, but IS NOT the deponent and IS NOT an attorney, Neeas 10 Join the aeposilon. He IS a
witness entitled to sit in on the deposition. | need an id for him. | have cc’d him here as
well.

Here is his email address: pdulberg@comcast.net

The total participants are as follows:

George Flynn, who received is ID

Hans Mast, the deponent, who is going to be in the same room with George Flynn and
thus can log in with him.

Myself, Julia Williams, | have an ID

Paul Dulberg—needs a patrticipant id.

Best Regards,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515
F:312.201.0737

juliawilliams @clintonlaw.net

This message may be privileged and confidential. If you are not the intended recipient,
please delete the email and notify the sender immediately.

On Jun 24, 2020, at 11:29 AM, Alan Schulte
<aschulte @uslegalsupport.com> wrote:

Hello,

In advance of tomorrow’s deposition. | want to give everyone a couple
important pieces of information. Please follow the steps below in order to
participate in tomorrow’s deposition. Please also refer to the attached Quick
Guide for a brief overview RemoteDepo controls. Please also login to the
deposition at least 15 minutes early to provide time to troubleshoot any
technical issues.

*All parties have been BCC’d on this invitation.

To join the virtual deposition room:
e Step 1: Click the link provided to you below under Join Meeting (also
including it here for easy reference):
e https://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=

e Step 2: A website will open that will launch Zoom. Click “open zoom”
to laiinch
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<ir;1'a-g“e'(.)61. -.png>
e Step 3: Join with video
<image002.png>

e Step 4: We recommend selecting the “Call Me” option and the system
will dial you directly.
o Step 4b: If you selected to dial in yourself, enter #, your unique
Participant ID (36 in the example below) then press # again
<image003.jpg>
You’re now set to participate in our meeting.

Please confirm receipt of this email and once you’ve reviewed, let me know
if you have any questions.

The court reporter will ask the deponent to show a government issued ID.

The test center below is a shared test center. Therefore a number of people
may be testing at the same time.

@; remotedepo

Alan Schulte invited you to a meeting Thursday, June 25th at 10:00 AM CDT
Internal Ref #: 923268

Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans
Mast

Starts 06/25/2020 at 10:00 AM CDT
Ends 06/25/2020 at 01:00 PM CDT
Join Meeting

PC, Mac, iOS or Android
https://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=
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rnone
646-568-7788

Meeting ID: 779-9076-793
Videoconference System

H323 162.255.36.11##7799076793
SIP 7799076793@162.255.36.11
ISDN Contact Us for ISDN

Test Your System

We recommend testing your system at least 48 hours before the event
Visit our Test Center and click on "Cameo Test"
Support

Contact us at remotedeposupport@uslegalsupport.com or 888-401-9541
Please reference Bridge ID 101122 when calling support

Alan Schulte

U.S. Legal Support, Inc.
aschulte @uslegalsupport.com
312-957-4513

<RemoteDepo Quick Guide.pdf>

EXHIBIT EY
Page 30 of 44



tel:646-568-7788

tel:646-568-7788

sip:7799076793@162.255.36.11

sip:7799076793@162.255.36.11

http://uslegalsupport.remotecounsel.com/event_stream/system_test

http://uslegalsupport.remotecounsel.com/event_stream/system_test

mailto:remotedeposupport@uslegalsupport.com

mailto:remotedeposupport@uslegalsupport.com

tel:888-401-9541

tel:888-401-9541

mailto:aschulte@uslegalsupport.com

mailto:aschulte@uslegalsupport.com



From: Julia Wllliams juliawilliams@clintonlaw.net &
Subject: Re: Scheduled: Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast - 2020-06-25 10:00 AM
CDT
Date: June 24, 2020 at 2:27 PM
To: Paul Dulberg pdulberg@comcast.net
Cc: Mary Winch marywinch@clintonlaw.net, Ed Clinton ed@clintonlaw.net

Hi Paul,

You should be able to test the system with the test link that was sent originally. Apparently there isn’t any unique ID that was assigned
with our email addresses.

Click the link that says “Test Center” in blue and then click on “Cameo Test.” Join as a participant from your computer (iPad). It will then
open zoom (make sure you have it downloaded), then “Join with Video”. Once you join with video, six dial in numbers will appear as well
as a Meeting ID and Participant ID. A screen shot is attached to show the phone numbers and id numbers. If you are using an iPad, you
may have to scroll down to see the meeting id and participant Id. Join the audio portion by calling one of the phone numbers and
providing your meeting ID and participant ID when prompted.

Once you have joined with audio and video, you should be all set.

If you still have trouble, on US Legal’s website there are a couple of videos that may help you trouble shoot.

Here is the link https: //www.uslegalsupport.com/remotedepo-resources/

Best Regards,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515

F: 312.201.0737
juliawilliams@clintonlaw.net

This message may be privileged and confidential. If you are not the intended recipient, please delete the email and notify the sender
immediately.

Mestng© 736 337 4483
"y Particpem 0 491078

o

On Jun 24, 2020, at 2:10 PM, Julia WIlliams <juliawilliams@clintonlaw.net> wrote:
Paul,

I just reached out to US Legal to get you a unique participant ID. We should hear from them shortly. I have tried on both my MacBook
and my iPad—it worked fine. I think the likely culprit is lack of a unique ID. They should be sending you an email shortly.

Best Regards,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515

F: 312.201.0737
juliawilliams@clintonlaw.net

This message may be privileged and confidential. If you are not the intended recipient, please delete the email and notify the sender
immediately.

pdulberg@comcast.net
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I am having trouble testing this zoom app . It may be because it’s an iPad Pro and not a traditional iPhone

After several attempts I did manage to successfully sign up and sign in.

Because it’s a zoom app and not a web browser I need to follow instruction 4b and call into the meeting and apparently I will need a
unique participant id to join the meeting tomorrow

Do you provide me with that or do I need to contact the people in the email that sent the instructions

Thanks,

Paul

On Jun 24, 2020, at 12:18 PM, Julia Wllliams <juliawilliams@clintonlaw.net> wrote:

Dear Paul,

Below are the instructions for joining the deposition tomorrow. As you will not be questioning the witness, I recommend placing
your microphone on mute during the deposition to avoid any noise that may disturb the deposition or confuse the court reporter.

Best Regards,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515

F: 312.201.0737
juliawilliams@clintonlaw.net

This message may be privileged and confidential. If you are not the intended recipient, please delete the email and notify the
sender immediately.

Begin forwarded message:

From: Alan Schulte <aschulte@uslegalsupport.com>

Subject: Scheduled: Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast - 2020-06-
2510:00 AM CDT

Date: June 24, 2020 at 11:29:17 AM CDT

To: US Legal Support Scheduling Midwest <MWscheduling@uslegalsupport.com >

Hello,

In advance of tomorrow’s deposition. | want to give everyone a couple important
pieces of information. Please follow the steps below in order to participate in
tomorrow’s deposition. Please also refer to the attached Quick Guide for a brief
overview RemoteDepo controls. Please also login to the deposition at least 15
minutes early to provide time to troubleshoot any technical issues.

*All parties have been BCC’d on this invitation.

To join the virtual deposition room:
e Step 1: Click the link provided to you below under Join Meeting (also including
it here for easy reference):
o https://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=

e Step 2: A website will open that will launch Zoom. Click “open zoom” to launch

<imageo01.png>

e Step 3: Join with video

<imageo02.png>
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e Step 4: We recommend selecting the “Call Me” option and the system will dial

you directly.
o Step 4b: If you selected to dial in yourself, enter #, your unique
Participant ID (36 in the example below) then press # again

<image003.jpeg>

You’re now set to participate in our meeting.

Please confirm receipt of this email and once you’ve reviewed, let me know if you
have any questions.

The court reporter will ask the deponent to show a government issued ID.

The test center below is a shared test center. Therefore a number of people may be
testing at the same time.

@) remotedepo
@ by US. Legal Support p

Alan Schulte invited you to a meeting Thursday, June 25th at 10:00 AM CDT

Internal Ref #: 923268

Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast
Starts 06/25/2020 at 10:00 AM CDT
Ends 06/25/2020 at 01:00 PM CDT

Join Meeting

PC, Mac, iOS or Android

https://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=

Phone

646-568-7788
Meeting ID: 779-9076-793

Videoconference System

H323 162.255.36.11##7799076793
SIP 7799076793 @162.255.36.11
ISDN Contact Us for ISDN
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Test Your System

We recommend testing your system at least 48 hours before the event
Visit our Test Center and click on "Cameo Test"

Support

Contact us at remotedeposupport@uslegalsupport.com or 888-401-9541

Please reference Bridge ID 101122 when calling support

Alan Schulte

U.S. Legal Support, Inc.
aschulte @uslegalsupport.com
312-957-4513
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From: Julia Wllliams juliawilliams@clintonlaw.net
Subject: Re: Scheduled: Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast - 2020-06-25 10:00 AM
CDT
Date: June 24, 2020 at 2:28 PM
To: Alan Schulte aschulte@uslegalsupport.com
Cc: US Legal Support Scheduling Midwest MWscheduling@uslegalsupport.com

Thanks Alan. Iwas able to get everything to work fine for me.
This is the first time using the system so I thought the link or something may have been unique. Now I understand how it work. I appreciate the help and support. If we have any other issues, I will let you know.
All the best,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515

F: 312.201.0737
juliawilliams@clintonlaw.net

This message may be privileged and confidential. If you are not the intended recipient, please delete the email and notify the sender immediately.

On Jun 24, 2020, at 2:11 PM, Alan Schulte <aschulte@uslegalsupport.com> wrote:

Hi Julia and Paul,

Anyone with access to the link in this invitation will be able to join the meeting.
Here is the link again for easy reference: * https://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=

Best,

Alan Schulte

Video Manager | U.S. Legal Support
200 W Jackson Blvd. Suite 600
Chicago, IL 60606

Direct 312-957-4513 | Ext 5143
aschulte@uslegalsupport.com
www.uslegalsupport.com

<image001.png>

From: Julia Wllliams <juliawilliams @clintonlaw.net>

Sent: Wednesday, June 24, 2020 2:07 PM

To: Alan Schulte <aschulte @uslegalsupport.com>; Paul Dulberg <pdulberg@comcast.net>

Cc: US Legal Support Scheduling Midwest <MWscheduling@uslegalsupport.com>

Subject: Re: Scheduled: Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast - 2020-06-25 10:00 AM CDT

This message has originated from an External Source. Please use caution when opening attachments, clicking links, or responding to this email.

Dear Alan,

We have an issue. | need another participant id. Paul Dulberg, who is a party to the case, but is not the deponent and is not an attorney,
needs to join the deposition. He is a witness entitled to sit in on the deposition. | need an id for him. | have cc’d him here as well.

Here is his email address: pdulberg@comcast.net

The total participants are as follows:

George Flynn, who received is ID

Hans Mast, the deponent, who is going to be in the same room with George Flynn and thus can log in with him.
Myself, Julia Williams, | have an ID

Paul Dulberg—needs a participant id.

Best Regards,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515
F:312.201.0737

juliawilliams @clintonlaw.net

This message may be privileged and confidential. If you are not the intended recipient, please delete the email and notify the sender
immediately.
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On Jun 24, 2020, at 11:29 AM, Alan Schulte <aschulte @uslegalsupport.com> wrote:
Hello,

In advance of tomorrow’s deposition. | want to give everyone a couple important pieces of information. Please follow the steps
below in order to participate in tomorrow’s deposition. Please also refer to the attached Quick Guide for a brief overview
RemoteDepo controls. Please also login to the deposition at least 15 minutes early to provide time to troubleshoot any
technical issues.

*All parties have been BCC’d on this invitation.
To join the virtual deposition room:

e Step 1: Click the link provided to you below under Join Meeting (also including it here for easy reference):
e https://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=

o Step 2: A website will open that will launch Zoom. Click “open zoom” to launch
<image001.png>

e Step 3: Join with video

<image002.png>

o Step 4: We recommend selecting the “Call Me” option and the system will dial you directly.
o Step 4b: If you selected to dial in yourself, enter #, your unique Participant ID (36 in the example below) then press
# again
<image003.jpg>
You’re now set to participate in our meeting.

Please confirm receipt of this email and once you’ve reviewed, let me know if you have any questions.
The court reporter will ask the deponent to show a government issued ID.

The test center below is a shared test center. Therefore a number of people may be testing at the same time.

@) remotedepo
@ by US. Legal Support p

Alan Schulte invited you to a meeting Thursday, June 25th at 10:00 AM CDT

Internal Ref #: 923268

Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast
Starts 06/25/2020 at 10:00 AM CDT

Ends 06/25/2020 at 01:00 PM CDT

Join Meeting

PC, Mac, iOS or Android
https://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=
Phone
646-568-7788
Meeting ID: 779-9076-793
Videoconference System
H323 162.255.36.11##7799076793
SIP 7799076793@162.255.36.11

ISDN  Contact Us for ISDN

Test Your System

We recommend testing your system at least 48 hours before the event
Visit our Test Center and click on "Cameo Test"

Support

Contact us at remotedeposupport@uslegalsupport.com or 888-401-9541
Please reference Bridae ID 101122 when callina sunnort
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Alan Schulte
U.S. Legal Support, Inc.

aschulte @uslegalsupport.com
312-957-4513

<RemoteDepo Quick Guide.pdf>
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From:
Subject:

Date:

Paul Dulberg pdulberg@comcast.net [

Re: Scheduled: Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast - 2020-06-25 10:00 AM
CDT

June 24, 2020 at 2:37 PM

To: The Clinton Law Firm juliawilliams@clintonlaw.net
Cc: Mary Winch marywinch@clintonlaw.net, Ed Clinton ed@clintonlaw.net
Hi Julia,

Thank you, I got the cameo to work and I will sign in early tomorrow to make sure I can get in the room.

Paul

On Jun 24, 2020, at 2:26 PM, Julia Wllliams <juliawilliams@clintonlaw.net> wrote:
Hi Paul,

You should be able to test the system with the test link that was sent originally. Apparently there isn’t any unique ID that was assigned
with our email addresses.

Click the link that says “Test Center” in blue and then click on “Cameo Test.” Join as a participant from your computer (iPad). It will then
open zoom (make sure you have it downloaded), then “Join with Video”. Once you join with video, six dial in numbers will appear as well
as a Meeting ID and Participant ID. A screen shot is attached to show the phone numbers and id numbers. If you are using an iPad, you
may have to scroll down to see the meeting id and participant Id. Join the audio portion by calling one of the phone numbers and
providing your meeting ID and participant ID when prompted.

Once you have joined with audio and video, you should be all set.

If you still have trouble, on US Legal’s website there are a couple of videos that may help you trouble shoot.

Here is the link https://www.uslegalsupport.com/remotedepo-resources/

Best Regards,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515

F: 312.201.0737
juliawilliams@clintonlaw.net

This message may be privileged and confidential. If you are not the intended recipient, please delete the email and notify the sender
immediately.

<Zoom Screenshot.png>

On Jun 24, 2020, at 2:10 PM, Julia Wllliams <juliawilliams@clintonlaw.net> wrote:

Paul,

I just reached out to US Legal to get you a unique participant ID. We should hear from them shortly. I have tried on both my MacBook
and my iPad—it worked fine. I think the likely culprit is lack of a unique ID. They should be sending you an email shortly.

Best Regards,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515

F: 312.201.0737
juliawilliams@clintonlaw.net

This message may be privileged and confidential. If you are not the intended recipient, please delete the email and notify the sender
immediately.

On Jun 24, 2020, at 1:32 PM, Paul Dulberg <pdulberg@comcast.net> wrote:

Hi Julia,

I am having trouble testing this zoom app . It may be because it’s an iPad Pro and not a traditional iPhone

After several attempts I did manage to successfully sign up and sign in.

Because it’s a zoom app and not a web browser I need to follow instruction 4b and call into the meeting and apparently I will need a

unique participant id to join the meeting tomorrow

Do you provide me with that or do I need to contact the people in the email that sent the instructions

Thanlc
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FETTITETIeH

Paul

On Jun 24, 2020, at 12:18 PM, Julia Wllliams <juliawilliams@clintonlaw.net> wrote:
Dear Paul,

Below are the instructions for joining the deposition tomorrow. As you will not be questioning the witness, I recommend placing
your microphone on mute during the deposition to avoid any noise that may disturb the deposition or confuse the court reporter.

Best Regards,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515

F: 312.201.0737
juliawilliams@clintonlaw.net

This message may be privileged and confidential. If you are not the intended recipient, please delete the email and notify the
sender immediately.

Begin forwarded message:

From: Alan Schulte <aschulte@uslegalsupport.com>

Subject: Scheduled: Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast - 2020-06-
2510:00 AM CDT

Date: June 24, 2020 at 11:29:17 AM CDT

To: US Legal Support Scheduling Midwest <MWscheduling@uslegalsupport.com >

Hello,

In advance of tomorrow’s deposition. | want to give everyone a couple important
pieces of information. Please follow the steps below in order to participate in
tomorrow’s deposition. Please also refer to the attached Quick Guide for a brief
overview RemoteDepo controls. Please also login to the deposition at least 15
minutes early to provide time to troubleshoot any technical issues.

*All parties have been BCC’d on this invitation.

To join the virtual deposition room:
e Step 1: Click the link provided to you below under Join Meeting (also including
it here for easy reference):
e https://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=

e Step 2: A website will open that will launch Zoom. Click “open zoom” to launch

<imageoo01.png>

e Step 3: Join with video

<image002.png>

e Sten 4: We recommend selectina the “Call Me” ontion and the svstem will dial
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o Step 4b: If you selected to dial in yourself, enter #, your unique
Participant ID (36 in the example below) then press # again

<image003.jpeg>

You’re now set to participate in our meeting.

Please confirm receipt of this email and once you’ve reviewed, let me know if you
have any questions.

The court reporter will ask the deponent to show a government issued ID.

The test center below is a shared test center. Therefore a number of people may be
testing at the same time.

@) remotedepo
'RE by US.Legal Support p

Alan Schulte invited you to a meeting Thursday, June 25th at 10:00 AM CDT

Internal Ref #: 923268

Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast
Starts 06/25/2020 at 10:00 AM CDT
Ends 06/25/2020 at 01:00 PM CDT

Join Meeting

PC, Mac, i0S or Android

https://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=

Phone

646-568-7788
Meeting ID: 779-9076-793

Videoconference System

H323 162.255.36.11##7799076793
SIP 7799076793@162.255.36.11
ISDN Contact Us for ISDN

Test Your System

We recommend testing your system at least 48 hours before the event
Visit our Test Center and click on "Cameo Test"

Support
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Contact us at remotedeposupport@uslegalsupport.com or 888-401-9541

Please reference Bridge ID 101122 when calling support

Alan Schulte
U.S. Legal Support, Inc.

aschulte @uslegalsupport.com
312-957-4513

<RemoteDepo Quick Guide.pdf>
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From:

Paul Dulberg pdulberg@comcast.net [

Subject: Re: Scheduled: Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast - 2020-06-25 10:00 AM
CDT
Date: June 25, 2020 at 9:23 AM

To: Julia Williams juliawilliams@clintonlaw.net

Cc: Mary Winch marywinch@clintonlaw.net, Ed Clinton ed@clintonlaw.net
Hi Julia,
I believe I successfully entered the meeting this morning as a test.
Thank you,
Paul

On Jun 24, 2020, at 12:19 PM, Julia Wllliams <juliawilliams@clintonlaw.net> wrote:

Dear Paul,

Below are the instructions for joining the deposition tomorrow. As you will not be questioning the witness, I recommend placing
your microphone on mute during the deposition to avoid any noise that may disturb the deposition or confuse the court reporter.

Best Regards,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515

F: 312.201.0737
juliawilliams@clintonlaw.net

This message may be privileged and confidential. If you are not the intended recipient, please delete the email and notify the
sender immediately.

Begin forwarded message:

From: Alan Schulte <aschulte@uslegalsupport.com>

Subject: Scheduled: Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast - 2020-06-
2510:00 AM CDT

Date: June 24, 2020 at 11:29:17 AM CDT

To: US Legal Support Scheduling Midwest <MWscheduling@uslegalsupport.com >

Hello,

In advance of tomorrow’s deposition. | want to give everyone a couple important
pieces of information. Please follow the steps below in order to participate in
tomorrow’s deposition. Please also refer to the attached Quick Guide for a brief
overview RemoteDepo controls. Please also login to the deposition at least 15
minutes early to provide time to troubleshoot any technical issues.

*All parties have been BCC’d on this invitation.

To join the virtual deposition room:
e Step 1: Click the link provided to you below under Join Meeting (also including
it here for easy reference):
e https://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=

e Step 2: A website will open that will launch Zoom. Click “open zoom” to launch
<image001.png>
e Step 3: Join with video

<image002.png>
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e Step 4: We recommend selecting the “Call Me” option and the system will dial

you directly.
o Step 4b: If you selected to dial in yourself, enter #, your unique
Participant ID (36 in the example below) then press # again

<image003.jpeg>

You’re now set to participate in our meeting.

Please confirm receipt of this email and once you’ve reviewed, let me know if you
have any questions.

The court reporter will ask the deponent to show a government issued ID.

The test center below is a shared test center. Therefore a number of people may be
testing at the same time.

@) remotedepo
tﬁ by US. Legal Support p

Alan Schulte invited you to a meeting Thursday, June 25th at 10:00 AM CDT

Internal Ref #: 923268

Paul Dulberg v. Law Offices of Thomas Popovich, et al. Job 923268: Hans Mast
Starts 06/25/2020 at 10:00 AM CDT
Ends 06/25/2020 at 01:00 PM CDT

Join Meeting

PC, Mac, i0S or Android

https://uslegalsupport.remotecounsel.com/zoom/meeting/OTUyNDU=

Phone

646-568-7788
Meeting ID: 779-9076-793

Videaconference Svatem
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B e e At

H323 162.255.36.11##7799076793
SIP 7799076793@162.255.36.11
ISDN Contact Us for ISDN

Test Your System

We recommend testing your system at least 48 hours before the event
Visit our Test Center and click on "Cameo Test"

Support

Contact us at remotedeposupport@uslegalsupport.com or 888-401-9541

Please reference Bridge ID 101122 when calling support

Alan Schulte

U.S. Legal Support, Inc.
aschulte @uslegalsupport.com
312-957-4513

<RemoteDepo Quick Guide.pdf>
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Exhibit 12 Metadata and Provenance Findings

Compiled evidence-source memorandum; the native files, collection method, and any disputed attribution
require foundation and authentication.

Date: August 26, 2026

Matter: Dulberg v. Flynn et al., No. 25 LA 360 (McHenry County, Illinois)

Purpose: Evidence-source memorandum distinguishing verified facts from reasonable inferences and unresolved
questions.

1. Scope and integrity of the Clinton case-file collection

The uploaded archive dinton_Case_Mtadata_Dul berg Master File_20260825T131522Z. zi p matches its
separately supplied SHA-256 checksum:

4baelc42aca7a979ae3a3d1e68f 13bf dc70566f 3ba7409f a77c2bcf b20096801

The collection reports 18,797 items, including 18,139 regular files. Hashing completed for all 18,139 regular
files with no hash failures. The 9,398 reported errors are extended-attribute access errors on AppleDouble . _
files; they do not indicate failures to collect the ordinary-file paths, sizes, dates, or content hashes.

2. The three April 18, 2019 source emails and intended case set

At 10:38 a.m. on April 18, 2019, Paul Dulberg sent Julia Williams three emails, copying Ed Clinton and Mary
Winch:

Complaint exhibit Subject Original attachment Case Attachment pages
C6 318 Cases from Decenber | ndependant Contract or - Ca | Tilschner v. Spangler, No. 10
nmeeting 1 of 3 seLawl_Mast . pdf (C9) 2-10-0111
C7 318 Cases from Decenber I ndependant Cont ract or- Ca | Choi v. Commonwealth 5
neeting 2 of 3 seLaw2_Mast . pdf (C10) Edison Co.
C8 318 Cases from Decenber I ndependant Cont ract or- Ca | LaJato v. AT&T, Inc. 11
neeting 3 of 3 seLawd_Mast . pdf (C11)

The intended three-case set is therefore 26 pages: 10 Tilschner + 5 Choi + 11 LaJato.
The Clinton metadata preserves the original attachment identities in the internal titles of renamed files:

e Dul berg Research/Tilschner v. Spangler et al 2-10-0111 Opinion 2011 May 6. pdf has internal title
I ndependant Cont r act or - CaseLawl_Mast . pdf, 10 pages, and filesystem creation/modification time April 23,
2019 at 7:40:36 a.m. CDT.

e Dul berg Production (emails)/Choi v ConEd | ndependent Contractor CaselLaw 217 |11 App3d 952. pdf
has internal title | ndependant Contr act or - CaseLaw2_Mast . pdf , 5 pages, and filesystem creation/modification
time April 23, 2019 at 7:26:06 a.m. CDT.

e Dul berg Production (enuils)/Caselaw LaJato v AT&T 283 | LApp. 3d 126. pdf has internal title
I ndependant Cont r act or - CaseLaw3_Mast [ 2] . pdf, 11 pages, and filesystem creation/modification time April
22,2019 at 1:18:12 p.m. CDT.

The Clinton archive contains identical copies of the renamed Choi and LaJato files in both a production folder
and Dul berg Production JCW Working Fol der/Dul berg JCW DRAFT To Be Produced. Tilschner is instead
located in Dul ber g Resear ch and not with those two production-set copies.

3. What the pre-deposition proposed Exhibit 12 actually contains
The Clinton thumb-drive archive contains two byte-identical copies of:
Dul berg Mast Dep Exh 12 Legal Research . pdf

They are in:

1. Dul berg Matter Ed dinton/Dul berg Mast Dep Exhibits/

2. Dul berg Matter Ed dinton/Dul berg Mast Dep Exhibits FINAL 2020 June 25/ Dul berg Mast Exh/
Verified properties:

* 35,083,090 bytes

* 27 pages

MTRFDO3 - Exhibit 12 Metadata and Provenance Findings Page 1
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* SHA-256 8e379e6b523010c3c1dbd634b68095da98aad48e8e322f h3eadaea72343826f a
* Creator Previ ew
e Producer macCOS Version 10.15.4 (Build 19E287) Quartz PDFContext, AppendMobde 1.1
* Internal creation time June 19, 2020 at 4:17:41 p.m. CDT
* Internal modification time June 19, 2020 at 4:19:53 p.m. CDT
The embedded page-image hashes establish the contents exactly:
* pages 1-11: LaJato;
* pages 12-22: the exact same eleven LaJato page images, byte for byte;
* pages 23-27: Choi;
» Tilschner is absent.
Only 16 unique page images exist among the 27 pages. Each page-image hash for pages 1-11 exactly matches
the corresponding page-image hash for pages 12-22.

Replacing the duplicated 11-page LaJato copy with the intended 10-page Tilschner attachment produces the
intended 26-page set. This confirms the one-page difference mathematically and by case content.

4. What the - A suffix means

The uploaded Dul berg Mast Dep Exh 12- A Legal Research. pdf is byte-for-byte identical to the unhyphenated
Clinton proposed exhibit:

* same 35,083,090-byte size;

* same 27 pages;

* same SHA-256 8e379e6b523010c3c1dbd634b68095da98aad48e8e322f h3eadaea72343826f a.
All 31 copies located by the combined metadata collection likewise have the same content hash. The - A version
is therefore a renamed copy, not a different content version.

No filename containing - A appears anywhere in the 18,797-item Clinton master-file archive.

The court-reporting file job papers0001. pdf contains a July 14, 2020 Williams email to Noelle Kappes
attaching the unhyphenated Dul berg Mast Dep Exh 12 Legal Research .pdf. The printed email bears
handwritten notes stating, in substance:

* put this in a desktop folder and renamed the bad file 12- A; this is the new 12;

* still could not read pages 1-22;

* there was a problem reading the document;

» called Noelle at 10:30 on July 14; she would have William look at it or email Williams.

This is direct documentary evidence that the - A suffix arose in the court-reporting/US Legal troubleshooting
workflow, not in the Clinton master-file naming. The identity of the handwriting should still be authenticated
through the producing witness or records custodian if disputed.

The May 31/June 1, 2022 Barbara Smith-to-Talarico production emails in Group Exhibit 50 identify j ob
paper s0001. pdf among the produced job papers. Those first five forwarded groups did not include an Exhibit
12 PDF itself. On June 2, 2022, Dulberg contemporaneously told Talarico that the partial Exhibit 12 and
CFMD23267. PDF remained missing. Thus, the job papers establish the naming event even though the first five
forwarded production groups did not themselves deliver the - A PDF.

5. July 14, 2020 US Legal processing and delivery to Flynn

The chronology is coherent across the job papers, PDF metadata, and email chain:

Time (CDT) Verified event

July 13, 2020, 8:37 p.m. Noelle Kappes told Williams the reporter expected Exhibit 12 and US
Legal had not received it.

July 14, 2020, 9:40 a.m. Williams emailed Kappes the unhyphenated 35.1 MB proposed-exhibit file.
July 14, 2020, 10:30 a.m. The job-paper note records the 12- A renaming, inability to read pages
1-22, and call to Noelle for William to examine it or contact Williams.
July 14, 2020, 10:54:52 a.m. A distinct Windows/Acrobat Distiller PDF was created with Author
wtol liver.
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Time (CDT) Verified event

July 14, 2020, 11:13:26 a.m. Tolliver emailed Williams and Flynn that Exhibit 12 was available,
identifying Job 923267 and EX 0012 Hans Mast 062520. pdf (26,741 KB).

July 14, 2020, 11:17:03 a.m. Williams forwarded the Tolliver chain and the same named attachment to
Dulberg.

Group Exhibit 50, Part 4, overall pages 2551-2554 (Part 4 pages 664-667) contains the July 14 chain. The
Tolliver message expressly states that it was sent to juliawlliams@lintonlaw net and
gf  ynn@xar bal | aw. com

The July 14 file EX 0012 Hans Mast 062520. pdf is not the same electronic file as the June 19 proposed exhibit:

e 27,382,842 bytes;

e SHA-256 a2a9f ef 358807a3ce65bf 19de97adcf 2973f 18bdd8c5¢cda7da871057d298225¢;
e Title Dul berg Mast Dep Exh 12 Legal Research (1).pdf;

e Authorwt ol i ver;

e Creator PScript5.dll Version 5.2.2;

e Producer Acrobat Distiller 10.1.16 (W ndows);

¢ created and modified July 14, 2020 at 10:54:52 a.m. CDT.

Its visual content remains the same defective sequence—LajJato twice, then Choi—but it adds an Exhibit 12
label identifying the witness as Hans M st . It is best described as a post-deposition, technically reprocessed and
exhibit-labeled derivative. The processing made the pages readable in ordinary PDF rendering; it did not
restore Tilschner or correct the duplicated LaJato content.

6. Flynn's later file
M st Mast Dep Ex. 12.PDF is a third electronic generation:

* 8,685,975 bytes;

* SHA-256 200f 98d2f 8a277e6b6366f f e7b8cdf d4db4cc354a90ef 512a5alld0ef 7b2e203a;
¢ Creator Omi Page CSDK 20;

* Producer eCopy ShareScan;

¢ created and modified April 28, 2022 at approximately 3:48 p.m. CDT.

It is a later scan/processed derivative of the July 14 labeled file: it retains the duplicated LaJato pages, Choi
pages, and the Hans M st Exhibit 12 label. It is neither the June 19 proposed-exhibit file nor a
contemporaneously certified original supplied by the court reporter.

7. Facts, inferences, and matters not yet established

Established by the documents and metadata
1. Dulberg sent Williams, Clinton, and Winch the three intended case-law attachments on April 18, 2019.

2. The Clinton case file preserved the renamed Tilschner, Choi, and LaJato files, including internal titles tying
them to CaseLawl, CaseLaw2, and CaseLaw3.

3. The pre-deposition Clinton proposed Exhibit 12 was assembled by June 19, 2020 within the Clinton
Mast-deposition exhibit set.

That proposed exhibit contained two exact LaJato copies plus Choi, and omitted Tilschner.
The - Afile has identical bytes; the suffix did not designate different contents.
The court-reporting job papers document renaming the bad file 12- A during July 14 troubleshooting.

US Legal/Tolliver created a distinct, exhibit-labeled derivative after the deposition and sent it to both Williams
and Flynn on July 14, 2020.

8. Flynn's later file is another processed derivative of that July 14 version.

N o oe

Strong reasonable inferences

1. The duplicate-LaJato/missing-Tilschner defect was introduced in the Clinton-side exhibit-assembly workflow
before the deposition. The evidence does not identify the individual who operated the Mac, but it places the
defective product in the Clinton matter's proposed-exhibit folders and within a coordinated June 19
exhibit-generation session.
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2. The - A suffix most likely originated with the person who made the July 14 handwritten job-paper note in the
court-reporting/US Legal workflow, rather than with Dulberg. Handwriting and custody authentication would
convert this from a strong inference to attributed testimony.

3. The July 14 operation was a technical repair/re-distillation, not a recovery of the exhibit actually displayed to
the witness. It preserved the defective content and added an exhibit label after the deposition.

4. Flynn indisputably received the post-deposition derivative on July 14. Whether his later use of it was a
knowing misrepresentation depends on what he represented to the court and on the deposition record

establishing his personal knowledge that neither Mast nor the reporter had used that same complete
document.

Not established by metadata alone
1. The human who personally assembled the June 19 proposed Exhibit 12.
2. Whether the duplicate/missing-case defect was intentional.

3. Whether Williams or Flynn directed Tolliver to preserve the defective content or merely requested technical
processing.

4. Whether Flynn later described the derivative as the exact exhibit seen and authenticated by Mast, as opposed
to merely attaching a file supplied by US Legal.

5. A judicial finding of forgery, fraud on the court, conspiracy, or criminal conduct.

8. Recommended accurate filing terminology
The strongest presently supportable formulation is:

The document later submitted or relied upon as Mast Deposition Exhibit 12 was a post-deposition, US
Legal-generated and exhibit-labeled derivative created on July 14, 2020 from a defective Clinton-side
proposed-exhibit file. The underlying proposed file contained two exact copies of LaJato and omitted
Tilschner; the reporter's job papers state that pages 1-22 could not be read and that the bad file was
renamed 12- A for troubleshooting. Tolliver then sent the newly processed file to Williams and Flynn. Flynn's
later court-filed copy is an April 28, 2022 scan of that derivative, not the original electronic file used and
certified at the June 25, 2020 deposition.

Avoid stating as an established fact that Flynn “forged” the case-law contents. The metadata instead supports a
more precise and potentially stronger claim: Flynn received and later used a post-deposition derivative that was
materially different in provenance and electronic identity from any exhibit contemporaneously viewed, marked,
and retained during the deposition. A knowing-falsity allegation should be tied to specific deposition testimony
and to the precise representation Flynn made when filing the derivative.

9. Prior statement that must be addressed

Group Exhibit 50, Part 3, overall page 1381 (Part 3 page 252) contains Dulberg's July 16, 2022 email stating
that the investigation then indicated “no hanky-panky,” that the contents were not altered, and that Williams
had uploaded Exhibit 12 with duplicate LaJato and missing Tilschner. That contemporaneous statement is
consistent with the present metadata as to the case-law content: US Legal did not substitute Tilschner or
change the duplicate-LaJato sequence.

Any later filing should disclose or reconcile that email. The materially sharper current point is not that Tolliver
or Flynn changed the case-law sequence. It is that the defective Clinton-side proposed file was transformed and
labeled after the deposition, sent to Flynn, and later used as a deposition exhibit despite the unresolved
mismatch between what the witness, reporter, and official record actually contained.

10. Evidence still needed for the ultimate Flynn issue
1. The exact summary-judgment filing page where Flynn offered the April 28, 2022 derivative, including the
accompanying description or authentication.

2. Deposition transcript and Mast-audio timestamps proving what Mast could see, what the reporter could see,
and Flynn's contemporaneous knowledge of the mismatch.

3. The reporter's certification, exhibit index, and July 13-14 communications showing Exhibit 12 was absent or
unreadable when the transcript was completed.

4. If available, native email files or server headers for Tolliver's July 14 message and Williams's 11:17 forward.
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5. Testimony, affidavit, or custodian authentication identifying the author of the handwritten job-paper notes.
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STATE OF ILLINOIS )
) Ss.
COUNTY OF MCHENRY ) :

IN THE CIRCUIT COURT FOR THE TWENTY-SECOND
JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,

vs. No. 12 LA 178
DAVID GAGNON, Individually,
and as Agent of CAROLINE
McGUIRE and BILL McCGUIRE;
and CAROLINE McGUIRE and
BILL McGUIRE, Individually,

T N Mt e Nt Nt N e N St N et St

Defendants.

The deposition of DAVID A. GAGNON taken before
Margaret Maggie Orton, Certified Shorthand Reporter
and Registered Professional Reporter, taken pursuant
to the provisions of the Illinois Code of Civil
Procedure and the Rules of the Supreme Court thereof
pertaining to the taking of depositions for the
purpose of discovery at 3421 West Elm Street, McHenry,

Illinois, commencing at 1:12 p.m. on February 4, 2013.
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LAW OFFICES OF THOMAS J. POPOVICH, P.C.
MR. HANS A. MAST

3416 West Elm Street

McHenry, Illinois 60050

Phone: (815) 344-3797

E-mail: hansmast@comcast.net

On behalf of the Plaintiff;

LAW OFFICES OF STEVEN A. LIHOSIT
MR. JOSEPH P. CALLAHAN

200 North LaSalle Street

Suite 2550

Chicago, Illinois 60601

Phone: (312) 558-9800

E-mail: Jjcabd@allstate.com
On behalf of the Defendant David Gagnon;

CICERO & FRANCE

MR. RONALD A. BARCH

6323 East Riverside Boulevard
Suite 2

Rockford, Illinois 61114
Phone: (815) 226-7700
E-mail: rb@cicerofrance.com
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On behalf of the Defendants Carolyn McGuire and

Bill McCuire.

* k% % %

Dulberg 000546






10
11
112
!13
14
15
16
17
18
19
20
21

22

- 123

24

I NDEX
WITNESS
DAVID A. GAGNON

Examination by Mr. Mast ............
Examination by Mr. Barch ......... .
Examination by Mr. Callahan ........

Further Examination by Mr. Mast ....

Further Examination by Mr. Callahan

Further Examination by Mr. Mast ....

EXHIBTITS
GAGNON DEPOSITION EXHIBIT

Page 3

PAGE

... 188
c... 201
ce.. 202

210
ce.. 210

Dulberg 000547






10

11
12
13
14
i5
16
17
18
19
20
21
22
23

24

Page 4

(Witness sworn.)

MR. MAST: All right. This is the discovery
deposition of David Gagnén taken pursuant to notice in
accordance with the applicable rules.

WHEREUPON :
DAVID A. GAGNON,
called as a witness herein, having been first duly’
sworn, was examined and testified as follows:
EXAMINATION
BY MR. MAST: |

0 Mr. Gagnon, I'm Hans Mast. I represent Paul
Dulberg. I'm going to ask you some guestions
regarding this chain saw incident. Start out with
some background information. I just want to make
sure -- And I imagine you've never given a deposition
before; is that correct? |

A I have on my own behalf. I was in a car

accident several years back.

Q Okay. So you know the process?
A Fairly well, yeah.
Q Okay. 8o really the process is simple,

Questions and then you answer the guestions and we go
back and forth until we're done, okay?

A Okay.
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Q I want to make sure, though,rthat your
answers are responsive to my quéstions. So if you
don't understand the question, let me know. Otherwise
if you answer it, we're all going to assume that you
understood the question, okay?

A I understand.

Q Okay. Let's see what else. You're aware
obviously of Paul's accident that this case is all
about that happened, I think, at your-patents' house
during some chain saw work at their house? You're
aware of that?

A Yes, I'm aware of that.

0 Okay. And I believe, and you can correct me
if I'm wrong on anything obviously, but I believe it

happened June 28th, 2011? Does that --

A Yes.

Q‘ ~— gound right?

A Yes, that sounds correct.

0 Okay. Do yvou remember what day of the week

that wasg?

A No, I do not.
0 Was it Saturday or Sunday?
A No, it was not. It was during the week, I'm

guite sure.
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Okay. I'd like to start now and go through

some background information. So why don't we start

with this:

A

= O

life.

A

Q

What's your date of birth?
4-3-67.
And that makes you how old today?
I am 45.
Are you employed today?

I am self-employed as I have been my entire

What are you self-employved in doing?

I do auto restorations and collision repair.
Do you do that under your own name?

I do that under the name of Dave's Auto Body.
At home?
Yes.

Is that an incorporation or some type of

No.
-- organization?
No. No.

Okay. How long have you been doing auto

restoration and collision repair under Dave's Auto

Body, under that name?

A

Probably 20 vyears.
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Q  Has it always been,fulthime?

A I would have liked it to have been. As work
comes, I work on that; othefwise, I £111 the void with
other things that I can perform.

0 All fight.A Have you had to fill the void
with other things in the last ten years? |

A Yes, and I have been employed with other
people in between.

Q Okay. So we'll get to'that in a minute,

then, okay?

A Okay.

Q What is your current address?

A 39010 90th Place, Genoa City,'wisconsin.

Q So that's right over the border here to the

Yeah. 53128 is the zip.

Who do you live with there?

My wife.

What's her name?

Pamela.

Anybody else live at that address?
No.

Do -you have any children?

R GRS © - S O © B

No, I do not.

Dulberg 000551
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0 And your Social Security number?

A In full?

Q  Yes.

MR. CALLAHAN: Can we do this off the record
then?

MR. MAST: .We can do it off the record.
BY MR. MAST:

0 Let's say on the record, what are the last

four digits?

A 2535,
0 25357
A Yes.

MR. MAST: Okay. Give it to us off the record

now.
(Discussion off the record.)

BY MR. MAST:

0 Did you give us your --

MR. CALLAHAN: Back on the record?

MR. MAST: Back on the record.
BY MR. MAST:

0 Did you give us your full Social Security
number off the record?

A Yes.

) Okay . All.right.’ Do you have any criminal

Dulberg 000552
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convictions on your record in the last ten years?

A No.

Q How long have you known Paul Dulberg?
A | .35 vears.
Q And 35 yéars, how did you meet him?
35 years -- |
A Riding bicycles in a place we had deemed

called the mini trails.

Q So were you neighbors, or ...
A We lived close by. He lives in Pistakee
Terrace, my mother -- or my mother lives in Pistakee

Terrace; he lives in Pistakee Highlands which is

about, I would say, a quarter mile maybe away from one

another.

Q And the mini trails were by your mother's
house?

A They were closer to his home.

Q Closer?

A They were closer to his home. They were just

down the road from his home.

Q Okay. And since you kind of met at the
trails and you became -- a friendship arose?
A "Yeah. Yes.

0 Okay. Has that friendship been in pretty
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good standing since then till today?
A Yes, and as of right now I don't know where
it stands. I have not spoken with him as I was

directed not to.

0 Fair enough. But at least in your mind is it
still in good standing -- Hold on. Let me just finish
the questions. 1Is your friend- -- At least in your

mind, is your friendship still in good standing with

Paul Dulberg today?

A No.

0 Okay. And is that because of the suit?

A Yes. |

Q Okay. Fair enough. Understood about that.

Until the suit was filed, okay, was your
friendship with Paul Dulberg in good standiﬁg?
A Yes. _
o) Had it been all the way for those 35 years
until the suit was filed?
A Yes.

Q Okay. So there was never any times where

| your friendship was seriously tested over that

35 vears?
A No.

0 Is that correct?
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A That's correct.

Q Okay. And you can correct me if I say
something that's not accurate, but so is it my
feeling, even though you don't know What Paul's view
of your friendship is, this suit being filed against
you‘has brought negati&e feelings in your mind about

vour friendship?

A Yes, and only recently, if I may.
Q Okay. Go ahead.
A At first when it had arisen, this situation,

we were still talking to one another and I was freely
submitting both insurance information, whatever he
requested because, you know, there wasn't a problem at
that time. But things turned as Paul had said some

things that didn't really go well with me.

Q You mean in his deposition or somewhere else?
A Personally to me.
0 Well, if -- I guess I've got to ask you what

those things were then.

A Okay. After bringing him to the hospital
after this occurrence took place with his vehicle, we
had 1eft. Myself still being very (inaudible) and my
heart being concerned as to his condition because he's

my friend, he turned to me just leaving the hospital

Dulberg 000555
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and said that we can make a lot of money at this.

Q Okay. Was anybody else present during that
convergsation?

A | No. No.

Q Was that in your car on ﬁhe way from the
hospital?

A That was in his vehicle immédiately leaving

the hospital and still in the parking lot at the
hospital.

Q Was that the same day of your accident -- of
his accident?

A Yes.

Q Okay. So that would have been June 28, 2011,

he was discharged out of the hospital and he was in

his car?

A Passenger's seat; I was driving, yeah.

Q Okay. Did you not have a car at the time or
something? |

A No. His vehicle was at my house -- my

mother's house, I should say, where the occurrence
happened; and when we left, he said, Just take my car,
so we took his vehicle to the -- |

0 All right. Let me stop you because I

understand what you're saying. You're saying after

Dulberg 000556
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his injury you drove his car with him as a passenger

to the hospital?

A

Q

Yes.

He got treated, discharged, and then you were

back in his car going back to your mom's house?

A

(ORI S ©

Never left the parking lot and he said that.
No, I understand. that --

Yes, but that's --

-- but that's where you were going?

Yes. Yes.

All right. Let's try not to -- I'll try and

won't talk over you; you try not to talk over me.

All right. So you're leaving the

hospital still in his car on the way to your mother's

house, right? Right? That's on the way? That's

where you were going?

A

Right, that's where we were going, but we

still had not left the parking lot.

Q

you were.

All right. I didn't say anything about where

I'm saying you're in the car on the way to

your mother's house, right?

A

Q

Yes.
Okay.

Yes.
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0 But.befoﬁe you left the parking lot, you're
in the car in the parking lot of the hospital and
that's when he made that statement?

A Yeé.

Q Did he say ahything else during that

conversation that you -- that you didn't like?
A No.
0 Okay. So that was the extent of anything

that he said about financial aspects of this case?
A Yes.
0 Is that the only time he said anything about

financial aspects of this case?

A No.

0 When is the next time he said anything like
"that?

A T had visited him shortly after because we

were still in friendship, and I stopped in his home,
and |

Q  How soon after the accident?

A Oh, this is about three or four months after
the accident.

Q Okay.

A It was -- Now, I remember it was cold. It

was winter so I can't say exactly what day, but I was

Dulberg 000558
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leaving and he had mentioned that, This may possibly
be the best thing that could happen to me because T

won't have to work the rest of my. life.

Q  Any witness to that conversation?

A Yes, Michael Mcartor.

0 Who? |

A Michael Mcartor, who lives with him.

Q How do you Spell the last name?

A Capital M small C, Artor, AR T O R or E R;

I'm not quite certain of that spelling, but he resides

with Paul there at his home.

Q Where Paul's living now?
A Yes.
Q Okay. And where did that conversation take

place four months after the accident?

A In his kitchen where -- In his kitchen.

Q And the extent of this conversation regarding
the financial aspects that we're talking about is that
he said, This might be the best thing that happened to

me, and what else? Was there anything else?

A  Because I may not have to work another day of
my life.
0 Because I what?

A May not have to work another day of my life.

Dulberg 000559
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0 Did he say anything else during that '

conversation now about the financial aspects of this
accident?

A,V No.

o) Did he say anything else during that
conversation that ydu found uncomfortable.or wrong-?

A Nb. No.

Q Okay. Any Other-things that Paul has said
that you believed were wrong or had some kind of
financial component  to this accident other than those
two that we've -- you've already described?

A There was also another instance where he
visited me at my home, I believe it was in 2012 when}
things were going along here; we were still in
conversation with one another.

Q Okay. Let me just stop you. After the suit

was filed or before the suit was filed?

A It was after the‘suit was filed, yeah.
0 Okay.
A And he was not -- if not coaching me,

reassuring me that if I did make it eagier, shall we
say, or ... that I would be awarded something for my
cooperation in 1it.

Q Was there any witnesses to that
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communication?

A No. 'No.

Q Did he say how you would be awarded?
A No.
o) Did he promise to pay you anything in

exchange for your testimony?

A Yes.

Q What did he promise to pay you?

A $10,000.}

Q What did he say?

A If he got a hundred thousand dollars.

Q What was the -- I need to know the exact
wording of that communication so that we all can
understand what he said.

A If this goes well for me, I wouldn't have a
problem with giving you $10,000 if say I was to get a
hundred thousand dollars.

o Okay. Did he, though, make that hundred --
that $10,000 conditional on what you would say or just
said, If it goes well for me, I'll give you 10,000 out
of the hundred thousand?

A He didn't place conditions on it.

Q Okay.

A I was assuming.
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Q Okay. Fair enough. That's very honest of

yoﬁ. i appreciate that. This is my question then --
Well, let me go further. Did he say anything else
during that conversation in 2012 about anything you
felt was inappropriate or uncomfortable for you or
related to financial interests that he was --

A No.

Q -- talking about?

A No, he did not.

Q Okay. Any other conversations with Paul now?
We've talked three different incidents now so I want
to make sure I've talked about everything. Is there
any other conversation you've had with Paul or contact
with Paul regarding any uncomfortable or uneasy
conversations or things he said relating to either
financiai interests or some other component of the
suit or claim? |

A There was one time where he came up and he

was asking for information, which I gave him, my

insurance.

Q When was this? Just give me a date so I know
how to

A I cannot supply you with a date. I could say

that it was before that last incident that I just

Dulberg 000562






o

=

i0

11

12

13

14

15

16

17

18

19

20

21

22

Loz

24

Page 19
spoke of of the hundred thousand and $10,000 offering

there.
Q Was it after suit was filed or before suit -
A It was after the suit was filed.
o) Okay.
A and he showed up at my residence with an

iPad, which he's into techy things, things like that,
and I wasn't aware that there was a camera on front
and back but I was aware that there was . a camera that
was on and he was showing me what was being viewed on
the screen, and then we proceeded into our house and .
it was on again. He was showing me how you can look
at the front and the rear screen and me not being of
much interest of this device, I just told him, Could

you shut that thing off. I felt as though I was being

inventoried.
Q Okay.
A So that would be thevonly other issue.
Q Okay. Fair enough.
A Yeah.
Q I appreciate that. Did he say or do anything

that you felt was wrong or inappropriate regarding the
case in and of itself?

A No.

Dulberg 000563
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Q ‘Okay. Nothing about financial interest --
A Not that time, no, nothing.
Q Okay. Do me a favor, and you're doing very

good so far, but you were just kind of cutting me off

the last --
A I'm sorry.
Q -- part of my sentence and I want to make

sure you understand the'full'thing I'm going to say,
okay? So let's try not to cut each other off.

All right. So at least, and you can
correct me if I'm wrong, as I understand it, there are
just three conversations where Paul made any
statements that felt -- that made you feel

uncomfortable pertaining to financial parts of the

lawsuit?
A Yes.
Q Okay. Or the claim; fair enough?
A Yes. Yes.
Q And that was the day of the accident where he

made that one-sentence statement, correct?
A Mm-hmm.
Q Yes?
A Yes. Yes.
Q

And that was four months later where he made
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that statement about, This could be the best thing

that could happen to me because I might not have to

work the rest of my life?

A Yeah.
Q Yes?
A Yes.

Q And then there was the last thing that was in
2012 after suit was filed where he said -- although he

didn't condition it, he said, Hey, if I get a hundred

'thousand, I'll give you $10,000 of that?

A Yes.

o) Right?

A Yes.

Q Okay. And would it be fair to say, including
that last 2012 conversation, he never said, If you do

this for me, I'll do this for you; fair enough?

A Yes.

Q Is that true?

A That's true.

Q Okay. So he never -- You could make the

assumptions you want, and vou're free to do that,
okay, but my question is nothing he ever said
pertained to having him wanting vou to lie for Him?

MR. BARCH: I'm going to object. It's

Dulberg 000565






10

11

A 12

| 13

14
15
16
17
18
19
20
. 21
22
23

24

Page 22

argumentétivé, but go ahead.
MR. MAST: Gd ahead.
MR. CALLAHAN: I'll join that objection.
BY THE WiTNESS: | |
A No, he was blatantly asking me in regards to
what he was asking me to do to make it easier for him.
Q Right. |
A And making it easier for him would not just
be submitting the truth in my judgment, but it would

be submitting to what he would want me to say so that

it would be eagsier for him.

Q I understand what your judgment is.
A Yes.
Q This i1s what I'm questioning, though. My

question 1s what he said to yoﬁ, okay. You can take
any assumptions you want from what he said to you;
you're free to do that, okay. My guestion, though, is
did he ever tell you that he wanted you to lie for
him?

A  He did not say he wanted me to lie for him,
no.

Q Okay. You took that from an inference of
what else he said that you've already told me, right?

A Yes.
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Q Those were inferences you made from what he
told you, correct?

A Yes.

0 Okay. Did you ever say; Hey, do you want me
to lie for you -- Well, let me put it this way. I'm
going to trj to just summarize it.

Is it fair to say he never asked you to
lie for him?

A That is correct.

Q Okay. Is it fair to say he never agreed to
give you morney in exchange for what you would say to
him -- say for him?

A There is one more thing that I said that I'm
recollecting now.,

Q Okay. 7

A And I said, Well, what would you want me to
say, that I was freewheeling a chain saw and I wasg
negligent?

And he said, That sure would make things
easy.

Q Okay. And when did he say that, which
conversation? |

A That same conversation when he spoke of the

hundred thousand dollars and the $10,000.
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Q So that's the 2012 conversation?
A Yes. Yes.

Okay. And what -- So let me get it clear
now. The 2012 conversation that we've already talked
about was after suit was filed?

A Yeah.
0 It says, If you would -- What you're saying
he said is if he would be awarded something, say a

hundred thousand dollars, he would give you $10,000 of

it, right?

A Yes.

Q And now you're adding on to what else did he
say?

A He -- I said to him, Well, what would you

expect from me? What would you want me to say, I was
freewheeling a chain saw and I was negligent? I said
I would not do that. I'm going to tell the truth.
And that's basically where our friendship -- I haven't.
spoke to him really very much or been with him or
conversed with him since then.

Q All right. You're going a little further
than what I'm asking, though, but that's fine. WMy
question was, what more did.he say and.you told me

what you said, all right, so let's just go straight
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with what I'm asking. I'm asking other than, Hey, if

I get a hundred thousand dQllars, I'd be glad to give

you $10,000 of that, other than Paul saying that, what
else do you recall Paui_saying in that 2012
conversation at your house?

A ~Nothing.

Q Oh, okay. It was just what you said then?

A That's whatlI said after. I sufficed by way
of example, Is this what you would want? |

And he said, That sure Would make it

eaéy.
| Q Well, then that is something that he said.
Listen, this is what I'm tryihg to get at, I'm trying
to find out what he Said, okay?

A Okay. He said nothing in response to that
except he said, That sure would make it easy.

Q All right. You're interrupting me again.
Let's go back at it again.

A Okay.

0 I want to go step by step because I want to
try to find out everything you're going to say. i
don't want there to be any stones unturhed, okay?

A Yeah.

Q You told me that in that 2012 conversation he
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said, If I get a hundred thousand dollars, I'd be

happy to give you $10,000 of that. Is that what he

said?
A Cbrrect, that is what he said.
Q Okay. 1In response to that, what did you say?
A I said, What would you want me to say, I was

freewheeling a chain saw and I was negligent? I said,
I will not do that.
Q Okay. All right. Stop. That's what you
sald, okay. And then what did he say in response --
A - Nothing.
-- to that?
Okay. ©Nothing, right?
A Nothing.
Okay. Because I thought you said that he
said, ‘Well, that would make it easier.
A Correct. I'm sorry. That was his closing

statement after I said that.

Q So he did say something?
A Yes, he did. I'm sorry.
Q Okay. So let's go through it again now.

A All right.
0 Because I want to make the chronology, I want

to make that correct, okay?
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A - OQkay.

) In the 2012‘conversation at your house you
sald that Paul made a Stateﬁent that, If I get a
hundred thousand dollars of this, I'll give you --
I'll be happy'to give you $10,000 of this -- of that.
Is that what he said?

A Correct. |

0 Okay. 1In response to that you said, What do
you want me to say, that I was freewheeling and
negligent? I will not do that. Was that your
statement?

A That was my --

MR. CALLAHAN: T thoﬁght he said freewheeling a
chain saw and that I was negligent.

BY MR. MAST:

Q Okay. 1Is that what you said?

A Yes.

Q Okay. And then in response to that, what did
he say?

A He said, That would make it easy.

Q Okay. Did he say that's what he wants you to

say or did he just say those words?
A He just said those words.

Q Okay. Is that all he ever. said then after
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that éonversation at the end of that conversation?

A  Yes.

0 All he said was, That would make it easy?
A | Yes.

Q Okay. All right. So we've got.three

conversations, one on the day of the accident whére he
said, We can make a lot of money at this, right?

A Correct.

Q ‘That’s all he said during that conversation
that was uneasy or uncomfortable or.financially
motivated, correct? |

A Yes.

@) Okay. Second conversation four months later,
you visited him at his house, right?

A Yes.

Q And he said, This may be the best thing that

happened to me; I might not have to work the rest of

my life?
A Yes.
0 Is that all that he said that was uneasy or

uncomfortable or related financially to this case?
A Yes.
Q And the third thing was 2012 where he said if

he gets a hundred, he'd give you ten and then you
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said, Well, what, if I say that -- What do you want me
to say, i1f I'm wheeling it, the chain saw, and
negligent? |

| And he said, Well, that wouid make it
easy.

Is that everything out of that
conversation that was ﬁneasy, uncomfortable or
financially related?

A That is all, vyes.

0 Okay. Have you now --

MR. CALLAHAN: Can I object? I think he did
leave off that one comment, I'm sorry, the one he
said, I won't do that.

BY MR. MAST:

Q Okay. Yes, and you also said you wouldn't do

that after you --

A I said that I would not do that, ves.

Q After your con- -- After your response to
what he said, you said, I»would not do that?

A Yes.

0 Okay. Have we now covered everything that
you and Paul talked about after the accident that made
you feel uncomfortable, uneasy or financially related

to this accident?
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Yes, that would be all.

Okay. Very good. That wasn't too hard.
No.

Oh, one final question on those things.

Okay.

O B O B O

Were there any witnesses to either of those
three conversations other than you said the --

A Michael Mcartor.

0 Michael Mcartor was a witness to the second
one four months after the accident?

A Yés, which was at Paul's home in his kitchen,
yes.

Q Right. Any other witnesses to any other
parts of those communications?

A No.

Q Just you and Paul and then the second
conversation was with Michael?

A Correct.

Q Okay. Are you friends with Michael? Have

you ever been friends with Michael?

A I've been friends with Michael probably about
25 vyears.

Q Are you still friends with Michael?

A As far as I know, vyes.
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Q Okay.
A This is not related to him.
Q So the reason you're not friends with Paul

anymore is after the third conversation in 2012 where -
you said, I would not do that, and he said, That would
make it easy, you haven't spoken to him since; but in
your mind it's not friendly because of what yoﬁ |

thought he was asking you to do?

A Yes.

Q Fair enough?

A Yes.

Q Do yvou know in his.mind if he thinks vou're

still friends?
A I do not know.
MR. CALLAHAN: I'd just object as to relevancy
and as to speculation.
BY THE WITNESS:
| A I don't know.
MR. BARCH: Join the objections.
BY THE WITNESS:
| A I haven't spoken to him. I don't --
o) Hold on. JUst let them give the -- All
right. They objected.

MR. CALLAHAN: You may answer.
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Page 32
BY MR. MAST:

Q What's your ahswer to that question? Do you
know iniPaul’s_mind whether he thinks you guys are
still friends or not? |

A I do not know. I have not conversed with him
in quite‘a while now. |

0  2ll right. And then that fourth thing that
you talked about didn't really have to do with any
statements but he had an iPad and it looked like he
was videoing or something. He didn't do anything

wrong during that; you just weren't sure what he was

up to, right?

A Right.

Q Okay.- That didn't have anything to do with
any statements or anything; fair enough?

A Fair.

Q Okay. ©So we've covered ail the statements

that Paul made that made you feel uncomfortable?

A Yes.

Q Okay. All right. How long have you been
married?

A I've been married since 2008, ‘August 16th.

Q Okay. Does your wife Pamela know Paul?

A Yes.
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Q On a -- like a friendly basis or just sees
him every now and then? T mean, how would you
describe her knowledge of Paul, just passing?

A He's my friend and is friends with him is the

same; there was never anything between us until

Q I mean, did she spend as much time with
Paul -- |
A No.
Q -- as you did?
A No.
Q Okay. Her contact with Paul was just passing

then? It wasn't where she would do anything with him?

A Correct,

Q Is that fair'enough?

A Yeah, correct.

Q Okay. And she doesn't have any knowledge

regarding any communications Paul made regarding the

incident that were uncomfortable or financially:

motivated?
A No.
0 Is that fair?
A That's fair.
Q Okay. Okay. What's the highest leﬁel of

education you have?
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A I was accepted at DeKalb University. I
didn't pursue it until its end, and then I went to
College of Lake County.

Q | You mean Northern Illinois Medical Ceﬁter -
Northern Illinois University?

A Yeah, DéKalb Cdllege.

Q Okay. All right. I know, I'm just trying to
connect the dots here.

You were accepted at Northern but you
never went there?

A Oh, no, I went there and I jﬁst ——‘because of
turns of events in my life, personal, I did not
finish, and --

Q All right. But I'm not getting to that
point. I'm just --

A Okay.

Q  The question was, where did you go to -- the

highest level of education, that's the question.

A I was accepted at Northern Illinois
University.

Q You weren't just accepted. You went there,
right?

A Yes.

Q Okay. How long did you go to Northern
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Illinois University?

A
Q
general?

A

A O R TR SR

Q

Two months.

Okay. And what program were you there, just

Program?

"What type of degree? What program?

Oh, engineering.

Okay .

Mechanical engineering.

Okay. And what year was that, approximately?
That was 1985.

Instead of going to DeKalb or at least after

two months of going to DeKalb, where did you go after

that?
A

Q
A

I pursued employment as an auto body worker.
With who?

It was called Lakeland Autobody. It was in

Volo, Illinois.

Q
A
Q
A
Q
A

Are they still together?

No.

How long did you work there?
Three years.

Doing auto body work?

Correct.
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Who was your supervisor?

Owner and supervisor Brian Schuman

(phonetic) .

Q

A

Q
A

Q

Brian what?
Schuman.
Schuman?

Yeah, Schuman.

So after two months of DeKalb, you went to

Lakeland Auto?

A

Q
A

Q

Mm~-hmm .
Right?
Yes, correct.

Okay. When did you go to -- You said you

went to another college?

body.

A

A ol S

R ol RS

CLC, College of Lake County.

When was that?

I believe that was 1987.

Sometime while vyou were at Lakeland?

Yeah, I was -- Yes, I was working at the auto

And how long were you at CLC?
I want to say six months.
Okay. On what program?

Same, mechanical engineering.
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Did you finish that program?

Q

A No, I did not.

0 Why not?

A Because I needed to earn money, and I.wasn't
earning enough doing -- going to school and working.

Q Okay.

A Pretty physical job, auto body.

Q Okay. Any other college education after high
school? | |

A Completed, no.

Q Not -- I didn't say completed, any other

college education after high school? Did you go to
any other colleges?
A None other than the ones I had mentioned.

That's what I'm asking vyou.

A Okay.

Q You went to NIU and CLC. Any other college?
A No.

Q Okay. Where did you graduate high school?
A Johnsburg.

0 What vyear?

A 1985.

Q Okay. After Lakeland Auto, which I'm

assuming was somewhere around -- when you finished
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Page 38
somewhere around 1988, '89, somewhere around thefe? |
A Finished |
Q When you finished Lakeland Auto, I'm éssuming

that was somewhere around '88 or '897?

A Yes., Yes.

Q Okay. Where did you go after that?

A’v I became self-employed performing the same.
0 To the present date?

A Yeah.

Q 'Okay.-

A Yes.,

Q . Okay. Have yéu worked for anybody else

during 1989 until now other than yourself?

A Yes.
Q How many Jjobsg are we talking, lots?
A One at a‘machine shop, Swiss Automation in

South Barrington, that was between 1999 and 2001, and
then just currently last winter working at a place
called Advantage Auto Body for three months. They let
me go.

Q Where was that?

A That -- I'm not sure what town it is. It's
in Wisconsin and about two miles from my home between

Powers Lake and Burlington.
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Okay.

I'm not sure what town it resides in.
And when did they let you go?

They let me go just at Christmastime last

2012 Christmas?

- Yes.

All right. Any other employment since high

have not discussed?

No.

Okay. Do you have any training other than

 being self-trained on working with a chain saw?

No.

Q So you're -- Well, let me ask you this way:

How long have -- Well, strike that.
| How long have you -- Strike that.
When's the first time you operated a

chain saw yourself?

A Age 18.

.

Okay. About '85? No, wait. Is that '857?

MR. CALLAHAN: Yeah.

BY THE WITNESS:

A

0

Yeah.

Yeah. About 1985 then?

Dulberg 000583






=2

@

10
11
12
13
14
15
16

17

18-

19
20
21
22
123

24

' Page 40

A Mm~-hmm .

Q Yes?

A Yes.

Q Yes. Okay.

Whose chain saw was that that you
operated first?
A I do not recollect. We were camping, and I
picked up a chain saw and was cutting firewood for the

group that was there.

Q Okay. Was Paul with you at the time?

A No.

Q Okay. Have you ever owned a chain saw?

A Yes.

Q Okay. Do you own one now?

A No. |

Q Okay. During what period of time did you own

a chain saw?

A Oh, 2000 till 2004.

Q - And for what reason did you own it and then
no longer own it during those four years?

A A friend had garbage-picked it. It-was an
old really big chain-saw that T rebuilt. I used it
several times and then I sold it at a garage sale

along with another unit that was just like it.
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Someone'wantéd to fix up theirs too, so ... It was an
old David Bradley chain saw; it was a very old model.

Q Wait, I missed some,of that. You said vyou
had one»that you got from a friend from a garage sale
but another, what was the other one?

MR. CALLAHAN}V No.

MR. MAST: Sorry.

BY THE WITNESS:

A V.No, I had -- I had one that I éperated and
then I picked one up at a garage sale.

Q So you had two of them?

A Yeah, T had two of them, and I sold them both
at the same time, yeah. One worked and one didn't.

Q And that was from 2000 to 20047?

A Correct.

Q Okay. During 2000—2004,Adid you use those
chain saws on any type of continual basis?

A No.

Q They were just there for -- because you had
fixed them up and you just kind of liked to have them
around?

A No, they were very useful because they were
large and I used them on my property to trim off a

large maple branch that had fallen.
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Oh, so you used them?

I used the one that was working. The other

one was not operational.

Q

2000-2004,

The one that was working that you owned from

the one chain saw that was working, you

used only for your own personal use on your personal

property?

A

Yes.

Had you used a chain saw from 1985 until

Yes.
Whose chain saws?

Once again, I'm a camper and there would be a

time when I would just elect myself to cut the wood, I

just

Q

Let me ask it this way, maybe it will be

easier, because I know these aren't all easy

gquestions.,

Before 2000, okay, when you first got your

own chain saw, how many times would you have operated

a chain saw over the 15 years?

A

Q
A
Q

At least a dozen times.
Were they all during camping trips?
Yes.

Okay. And they were all somebody else's
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chain saw they brought to the camping site and you

used them to cut up for camping wood?

A Yesf

Q Okay. And then beginning of 2000 you would
use them a little bit more frequently because it was
yours and you were using it on yoﬁr property?

A Yes.

- Q Okay. Do you have some type of forest or

something on your property that you use it for, of

A No, I have negligent neighbors that when
trees fall, they don't --

Q Okay.

A -~ they don't really seem to attend to them,

so I opted to do the clearing myself.

Q Okay. So you clear up a tree here and there?
A Yeah. Yes.
Q And I know there's no way -- easy way to do

thig, but I still have to ask the guestion. From 2000

to 2004 what would you estimate the number of times

you used a chain saw?

A Three times.

Q All right. So up until 2004 the total times
yvou used a chain saw was about 15 times?

A Correct.
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0 Okay; All right. From 2004 until this

accident in June of 2011, how many times did you use a

chain saw?

A  Four times.
Q And whose chain saw was 1it?
A The first time was a friend's, on his

property; second time, again, camping; third time on
my property, and the fourth and final time was at my
mothér's place.

Q . Now, when you say your property, whose chain
saw was it?

A That would be my friend Mike.

Q  The first -- The first -- Well, okay. That

would be the same friend that you operated the chain

saw on his property the first time’that.you were
spelling these out?

A After the 2004, yes. Yes.

Q Yeah. So beginning in 2004 when you no
longer owned a chain saw, the first time you used it
after that was with a friend at his house?

Yes.
And that's Mike's?

Yeah., Not Mike Mcartor.

P 0 WP

No, T --
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Page 45
A Okay. I'm just clarifying.
Q That's fine. Okay. Second time was out
camping cutting up firewood?
A | Corfect.
Q Third time waé'at yvour house with Mike's

chain saw?

A Yes.

0 And fourth time was at your parents' house?
A Yes. |

0 Okay. And was that fourth time at your

parents' house the day of this incident or before the
day of this incident?

A It was the day of that incident.

Q Okay. So if I were to -- and I know this
isn't the easiest thing to‘do, but if the day of the
incident was June 28, 2011, when was the last time you
used a chain saw before that date?

A Oh. Datewise?

Q Some estimate, yeah. Within a month, a vyear,
three vyears?

A It was a vear.

Q Within a year?

A Yeéh, within a year.

Q

So it would have been the prior summer maybe?
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A Yes.

0 Okay .

A Yeah, a storm took down some branches in my
vard. | |

Q So that third incident after 2004, which you

spelled out fouf times ybu used a chain saw, that
third incident where it was Mike's chain saw on your
property was the one in 2010 during the summer?

A ?es.

0 Okay. And then the next time you used a
chain saw was on your paréntsF property on the day of
Paul's accident with your parents' chain saw?

A_ Yes.

Q Okay. Did your parents ever attempt to
educate you or trailn vyou on how‘to operate a chaln saw
at any time in your life?

A No.

0 Up till today?

A No.
0 Okay.
MR. CALLAHAN: Excuse me. You say -- Just to be

clear, his parents, do you mean Mr. McGuire and
Mrs. McGuire or his father and Mrs. McCuire?

MR. MAST: Okay. So those are two different
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answers, I take it?

MR. CALLAHAN: Yes.

MR. MAST: All right. So we'll go through that.
We willvgo through that.

BY MR. MAST:

Q Well, any -- All right. Whether it's
stepparents or real biological parents, we'll just put
them all in one group, okay.

Whether it's your stepparents or real
biological parents, have yoﬁr parents, meaning
either/or, ever attempted to train you or difect you

in.the proper method or way to operate a chain saw

- your entire life until today?

A No.

Q Okay. Might as well go through your parents
then. Bill and Carolyn McGuire, are they vyour
parents?

A My mother is my biological moﬁher, Carolyn

McGuire. William McGuire is not my biological father.

Q Okay. So William McGuire is your stepfather?
.A Correct.

Q Is your father -- your natural father living?
A No.

0 Okay. When did he pass?
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A 1996.

Q Okay. I'm assuming he had never did anything
wiﬁh yvou with regard to chain saws; is that fair to
say? |

A We never interacted in that way.

Q Okay. Did eithef William or Carolyn McGuire
ever interact with you with regard to how to use the
chain saw?

A No.

Q Okay. Are your -- So when I say parents,
since your father passed and Carolyn is yéur natural,
I'll just talk about Carolyn and William as your.
parents, then, okay? 1Is ﬁhat fair to you?

A That would be fair to me.

Q Okay. Have your parents -- What was I going
to ask you? Oh, what do vour parents do presently for

a living?.

A They're currently both retired.

Q Okavy. vDo you know how long they'd been
retired?

A My mother, I believe, two yvears now. She was

employed at Intermatic --
Q Okay .

A -- in Spring Grove, and William McGuire
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worked for last Tempest Construction, and he was an
industrial commerciai drywaller.

Q Okay. To your knowledge -~;and, again, we'll
probably end up deposing them soon so we'll ask them,
but to your knowledge do either of your parents have
any expertiée Oor experience in operating chain saws

except just, you know, doing it on their own and

varound the house?

A They never have operated. They bought that
tool specifically for that -- the cutting of the trees
that needed to be done dn their property."

Q And they weren't going to use it then? They

were letting --

A No.

Q = -- you do 1it?

A Right.

Q Okay. So they ~- The chain saw that you were

operating at the time of Paul's accident: on their
property, your parents' property, that chain saw was
purchased by your parents for that particular project?

A I wouldn't say they bought it and then do
this, they bought the chain saw because they had known
that there would be -~ need to be work done --

Q Okay.
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A ~—~ and I later was elected to do that.

Q So when_they purchased the chain saw -- and,
again, I'll ask them these questions, but I'm
Wondering what your knowledge i1s, when they purchased
this chain-saw, your. parents, did they purchase it
knowing that you were going to use it or just that
somebody else and not them were going to use it?

MR. BARCH: Speculation, but go ahead? objection.
BY THE WITNESS:

A I can answer that when they purchased it that
they didn't solely purchase it with intent for me to
use it.

Q Wait. I missed the béginning of that.

A When.they purchased that, they did not solely
purchase it for my usage.

Q. Okay.

A They had purchased it for trimming of trees
on their property --

Q Right.

A -- and then when I was elected or became the
person who did the work, I used that chain saw.

Q I understand that. My question has one
little branch more to it. My question was, did they

purchase it thinking somebody else other than
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themselves were going to operate that chain saw?

A You would have to ask them that question.

Q So you don't know?

AV» I do not know.

Q  Okay. Fair enough. Had you known either of

your parents ever to operate'a chain saw before Paul's
accident?

A _Neithef one of them have ever operated a
chain saw.

0] You know that?

A I know that.

Q Okay. What kind of -- Are they still living
in the same house they were living at the time of the
accident?

A Yes.

o) Okay. What kind of property is that if vyou

describe it? Is it like a small little half-acre

property, or ig it a larger --

A It's a small one, third-acre residential --
what is it called? -- ranch. |

Q Okay .

A Ranch hbme, full basement.

Q How many trees would you say are on their

physical third-acre of property, if you had to give me
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an estimate?

A

Q

- O R 2 o)

I'm goiﬁg to tell vyou.
Okay.

Currently?

Yes.

Ten.

Okay. Prior to the day of Paul’'s accident,

how many trees were on that property?

A
Q

12. ©Oh, 13.

So on the day of Paul's accident, did you

take all three of those down then?

A

O B oo B O

here.

I didn't take any trees down that day --

Okay.

-—- or during this occurrence.

Okay. I see. Just limbs?

Yes.,

Okay. We're going to get to that as we go
Okay.

So even at the time Paul was injured,

there were still 13 trees on the property?

A

Q

Yes.

But there were less limbs on the property, I

take it then --

A

Yes.
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Q ~- at the time of Paul's accident?

A Yes.

Q All right. Who took down those three trees
on your‘parents' property after Paul's accident?

MR. BARCH:_ I'm going to object to the relevance,
but go ahead.

BY THE WITNESS:

A Please reask the question.

Q All right. You said there were -- You said
there are ten trees new on'your parents' property?

A Yes.

Q And you said at the time of Paul's accident
there were 13 trees on the property?

A Yes.

Q So I'm assuming three trees were taken down;
is that right?

A Yes. Two were only related to that
occurrence, though, and they were pine trees. The
other tree that I'm saying is gone was an apple tree
that was removed later by, I think, Bill. It was just
a small little apple tree that was --—

Q All right; Hold on. You're going way too
far with my question.

A Okay.
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Q My question is --
A Sorry for being all-inclusive.
Q It's okay.
A I know. I'm just apologizing.
- Q No, you don't have to apologize, and let me

just give you kind of an idea. You're being helpful
and open, and I appreciate that. The thing is,
though, I'm gtill going to have to go through those
questions again as I go through this so it's not going
to cut down the time. So I'm just trying to tell you.

A I'm in no hurry.

Q Okay. The three trees that were taken down
since Paul's accident -- we'll get to when and all,
who and all that -- who took those three trees down?

A I don't know,

Q Okay. Okay. Before the day of Paul's
accident, so before June 28, 2011, had you known Paul

ever to operate a chain saw?

A Yes.

Q Okay. How fregquently?

A I don't know.

Q How did vyou know then if he operated a chain

saw?

A I've seen him operating a chain saw.
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Q Where?

A Camping, on his propérty, cutting telephone
poles that he got for free téAmake use out of them,

Q | Okay. Had you known him to operate a chain
saw before the day of his accident in a fairly
reasonable manner?

A Yes.

Q. He wasn't, like, dahgerous swinging it around
or anything like that?

A No.

o) Okay. So he would operate it, would you say,
in a safe manner before the day of the accident?

MR. BARCH: I'm going to object to --

BY THE WITNESS:
A T'm not qualified --
MR. BARCH: Let me object to the foundation.
But go ahead and answer.
BY THE WITNESS:

A IT'm not really qualified to determine what
safe is, I mean |

Q Everyone has théi: own definition. I'm just
asking you under vyour own belief of what safe ig --

A Yes.

0 Let me finish the qQuestion. Under your own
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belief of what safe is, do you believe Paul operated

before the day of his accident, whatever times you saw

‘him, the chain saw in a safe manner?

A Yes.
Q Okay. Had Paul ever seen you operate a chain

saw before the day of his accident?

A Yes.
Q Where was that?
A Multiple times camping and alsc on my

mother's property.

Q Well, let's go back then because when I asked
you how many times you operated the chain saw after
2004, you only described one time on vour mother's
property and that was on the day of the accident.

A Does operating -- to clarify it -- include
sterting or actually cutting wood? Because there's --

Q Fair question but you didn't -- you didn't
condition it when I asked you that before so that's

why I'm going back.

A Okay .
0 We can -- I'm glad to define it any way you
want. I'm just -- You didn't clarify it before so

that's why I'm going back.

A Okay.
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0 I asked you just recently, just the past

question; how many times had Paul -- I'm trying to
remember the question. How many times did Paul see
you operate a chain saw before the day of his
accident, right? I'think that was the question. And

you said numerous times, I think; is that right?

A Yes. Paul has seen me operate a chain saw
before. |

0 Before the day of his accident --

A Yes. |

Q -— On numerous occasions?

A Yes.

Q Okay. And then you were describing when and

under what circumstances?

A Yeah.

Q In addition to camping, those different
camping trips, he would sometimes be on camping trips
with you?

A Yes.

0 And he would see you operate a chain saw
during those camping trips?

A Yes.

0 And you would see him operating a chain saw

during those camping trips?
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A. Yes.

Q Okay. And putting the camping trips aside,
had Paul ever seen you operate a chain saw any other
time before the day of his accident other than on
caﬁping trips? And operate, if you want to know what
definition of opérate ig, I'm happy to tell you
that -- ﬁ |

A Yes, please.

0 - ih my view but you can define it any way
you want. Operate means using the chain saw to .cut
wood.

A No, starting a chain saw and making sure that
it's running. That operating I thought you meant it
running, not literally using it.

Q Okay. So let's -- Let mé’ask.the guestion
again now that we have the definition.

A Okay.

Q‘ If we define chain saw operation as operating
a chain saw so as to cut wood or cut any other obﬁect
I guess for that purpose, have you now, based on'that
definition, everrm~ has Paul ever seen you operate a
chain gsaw before the day of his accident other than at
camping trips?

A NG .
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Q  Okay.

A No. No.

Q ‘But when I've asked you about you seeing Paul
operate a chain saw, yvou meant and referred to him
using the chain saw to cut things, right, that was
your answer?

A I've seen him using a chain saw to cut
things, ves.

‘Q Yeah, okay.

A Yes.

Q So before the déy of Paul's accident, setting
aside the camping trips, Paul has seen you start a

chain saw to get it running but not use it?

A Yes.
) Okay. Under what circumstances?
A It's good to start a piece of machinery every

now and then and you may --

Q Where and when? What are we taiking about?
At your mom's house?

A Yeah, probably in the garage there at my 
mom's house.

Q Because they had the chain saw?

A "No, they didn't have the chain saw then.

I'm -- You're talking about the chain saw that was in

Dulberg 000603






10

11

2y 12

13

14

15

16

17

18

19

20

21

22

23

24

Page 60

the accident?

Q Okay. Let's go back.

A Or are you talking about chain saw in
general?
0 Fair enough. Let me ask it this way: Did

your parents purchase a chain saw to cut trees in

20117

A I don't know.

o) All right. The chain saw that you were
operating --

A Yes.

0 -—- at the time of Paul's accident wasg your

parents' chain saw, right?

A Correct.

Q When did they purchase that chain saw?
A Shortly before the incident.

0 Are we talking if the accident happened

June 28th, sométime in June?
A I wasn't there for the purchase. I wouldn't

know the purchase date.

Q Okay. Sometime that summer, though; fair
enough?
A Yes.

Q Okay. And before they purchased that chain
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saw in the summer of 2011, did vyour pérents.own any
other chain saws to your knowledge?

A No.

Q | Okay. So the chain saw that Paul would have
seen before the day of his accident, see you start but
not operate, would be the chain saw ﬁhat your parehts
purchased in 2011 or some other chain saw? |

A It wouid be some other chain saw.

Q Where? Putting aside the camping trips,

remember I talked, putting aside that.

A Yes, in my mother's garage.

Q | Whose chain saw was it?

A I don't even recolléct. I, vou know

Q Okay. |

A It wés a piece of machine I was starting to

keep it in good working order.

Q Okay. But it wasn't vyour parents and it
wasn't yours?

A That's correct.

Q Okay . - How many times did he see you»start a
chain saw but not use it under your description
before?

A I don't know.

Q Couple, maybe two or three times?
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A I don't know. I don‘'t know.

©) Okay. At least once; fair enough?

A At least once, yeah.

Q Okay. All right. Have you ever used a chain

saw and operated a chain saw, méaning cut things for
money in your life?

A No.

Q And, I mean, whether through vour employment
or through somebody just giving vou money to do it,
you'd never done it.for monéy; is that fair to say?

A That's fair to say.

Q Okay. The work you were doing, and we're
going to slowly get into that now, but the work you
were doing for your parents on the day of Paul's
injury,'June 2011, was that work you were being paid
for or not?

A Yes, I was being compensated.

Q Okay . Soidoesﬁ't that -- isn't that contrary
to the answer you just gave me then?

A No --

MR. CALLAHAN: I'd just object to form.

BY THE WITNESS:
A ~- because you asked if I did it before that

incident.
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0 No, I did ever. My word was ever, but I'11
say it again. Look it, I just want the truth. I

don't care. If you don't understand my question, I'll

'restate it.

My question before, I think, if you
looked at the record, said had you ever operated a

chain saw for money. Now,‘maybe you meant before the

accident --
A Yes, I did.
0 -- but I didn't phrase it that way.
A Okay.
Q So let's go back and correct it. Okay. We

can do that.

The question is, ever means in your
lifetime. Have you ever operated a chain saw for
money in your lifetime?

A Yes.

0 Okay. And was that -- the times you did it
for money, was that only with your parents? |

A That one, yep, the occurrence that we're
speaking of, that wag the only time that I was paid.

Q The day of the accident? |

A The day of the accident.

Q All right. Okay. Before the day of the
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- accident, had you ever cut -- Strike that. Let me --

Let me get

Before the day of your accident, had you
éver cut any trees down with a chain saw or limbs,
parts of trees, with a chain saw at your parents'

house? Before the date of -~

A Reasgk that quéstion.

0 Pardon?

A Could you pleaselreask that question?

Q Okay. Before the day of Paul's accident --
A Yes. |

Q -- had you ever operated a chain saw at your

parents' house, meaning to cut things?

A No.

0 Okay.

A No.

Q So the day of the accident was the first day

in your life you ever operated a chain saw to cut
things at your parents' house; fair enough?

A Yes.

0 Okay. All right. So I'm assuming, given
that answer, the same answer would hold true for Paul.
Paul never assisted and/or operated a chain saw to cut

things at your parents' house before the day of his
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accideﬁt; is thatAfair to say?

AAF lYeS.

Q Okay. And I want to makeAsure yvou caught
that I used the word assisted, meaning he.never
assisted anybody, whether yourself or anybody else, in
the trimming of trees or cutting down of trees at your

prarents' house before the day of his accident; is that

correct?
A That's correct. )
Q Okay. Okay. Did Paul -- Well, let me ask it

this way: How frequent in the year before the

accident would Paul, to your knowledge, be visiting
your pareﬁts’ house?

A At least twice a month.

Q And would it be only to visit with you or
would he be there sometimes when you wouldn't be

there, to your knowledge?

A He would be there when I wasn't there.

Q When you weren't there?

A Yeah.

Q What was his -- and that's what I'm not sure

about, what i1s his relationship with your parents that
would make him come to your parents' house when you're

not there, what's the --

Dulberg 000609
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A He would show up assuming that I was there
and knowing my mother since they worked at the same
place of employment, interacted there, that he would

sit and just speak with them on a friendly basis.

Q Okay. So he was good friends with vyour
parents?

A Yes,

0 Okay. Do you know if your parents still hold

goodwill to him today or whether that has changed?
MR..BARCH: Speculation.
BY THE WITNESS:

A I don't know. You'd have to ask them.

Q Do you know if your parents have overheard
Paul say anything that was uncomfortable or
financially motivated relating to thig claim at all?

A No, I believe that they have not.

Q Okay. And same with your wifé? I think we
already talked about that, right?

A Correct.

‘Q. Okay. Would Paul have any reason, in your
knowledge, to visit your parents when you weren't
there? Now, I know he'd go there and you happened not
to be there so he'd talk to them; but, I mean, was

there anything that would take him to your parents'
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house if he knew you weren't going to be there?

MR. BARCH: Speculation.

BY THE WITNESS:

A

Q
A
Q

A friendship.

.Go ahead.

Friendship again.

Okay. So would there be times Paul would

visit your parents' house merely to visit them and not

even -- whether you're there or not?

seeing me

congenial

question;

Paul knew

A

Q

No, he would arrive there with the purpose of
and me not being there, he would stay being
and friendly towards my mother.

Okay. And that's why I asked the other

let me say it again. My question ig, if

you weren't going to be at the house, would

there be any -- ever any instance where you know that

he would visit your parents' house anyway?

then.

A

P 0 P 0

That would be between Paul and my parents

So you don't know?

I don't know.

Okay. That's what I was trying to get at.
Okay.

Okay. Do you know if Paul ever worked at
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- your parents' house doing anything before the day of

his accident?

A

Q

parents'

A

Yes.,

What types of things would he do at your

house for work?

Well, there was a large elm tree that was

removed in the front yard by another provider; I do

not know their hame, and he said, I would like that

firewood.

So I helped him load it onto a large

trailer and I believe that large pile of wood still

Q

ORI © N

A

"sits on his property.

Okay.

To some extent. He's used some of it.
What year would that have been?

Just 2010.

Okay.

Just before this incident where she was

getting into the mode of upgrading the home, you know.

Q

I get it. - So it would have been the gummer

before this accident then?

A

Q
A

summer .

Yes.
Okay. -So --
ox it-may -- it may have been that same
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Q Okay.
A That question would probably be better off
answered by'my mother.
Q So the answer is, I don't know the time,
thatfs your answer when that happened? You don5t know
when that happened? |

A It was before this occurrence and shortly

"before that.

Q Okay. But the work that you're describing in
that answer that Paul did at your parents' house
before the day of his accident was simply to collect
wood that had already been cut up and pile it onto a
truck to take it to his house?

A Correct. |

Q Okay. So I guess my guestion was more
designed toward did Paul do'any work for your parents

or for the property itself at your parents' property?

A Yeah, he --
0 Before the day of his accident?
A Yes, he moved a large load of wood onto a

trailer removing it from their property for his-bwn
usage.
Q Okay. Just once?

A That day was the -- That day we made several
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trips.

o) What day?.

A I don't know exactly what day, that's’what
was in dis~ -- and we were uncertain of as to right
there but it was before this occurrence_possibly that
same summer.

Q All right. So this is what you're saving,
vou're saying before Paul's accident --

A Yes.

Q -- whether that year or the year before,
there was an instance where an elm tree was cut down
and Paul made one or more trips to collect the cut up
wood on a pickup truck to take to his house?

A  Correct.

0 Other than that, has Paul done any other work
on your parents' house before the day of his accident?

A None that I'm aware of.

Q Okay. Do your parents have any ekperience oxr
expertise in cutting down trees?

A . No.

Q Okay. So other than hauling firewood from
your parents' house on one or two occasions before the
day of his accident, Paul never did any other type of

errands around their house, the parents' house; is
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that fair to say?
MR. BARCH: Foundation, but go ahead.

BY MR. MAST:

0 That you know of obviously.

A That I know of.

Q None?

A That I know of; none,

o) Okay. How long have your parents lived at

that house?

A My mother, biological mother, has lived there
since 1971.

Q And give us the address of the house so we
could have that.

A 1016 West Elder, McHenry, Illinois 600; I
think it's, 51 now. It may have changed.

0 Okay. And is that once -- And that's --
After your father passed, that's where she wag
remarried and began to live there then, correct?

A She was remarried be- -- No, she was

remarried before his passing.

Q I see.
A Yeah.
Q Okay. So until you moved out of the house,

you had lived at that house almost your entire
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childhood, right?
A I lived there until I was 30 vears old.
0 Okay . |
A | 29. 29. 29 years old. 1999 June 1lst I

moved to my new residence, which I currently live at.

Q From your -- From about four vyears old,
right?

A Yeah.

Q Okay.

A Yes.

0 All right. And let's take you to the day of

- the accident. When were you first -- Well, strike

that.

On the day of the accident, on the day
the accident occurred, came upon you, did you already
know your parents had purchased a chain saw?

A Yes.
Q Okay. And do you know the purpose of why
they purchased it?
MR. CALLAHAN: I'd just object as being asked and
answered.
| But you may answer.
BY THE WITNESS:

A I don't know. I don't know.
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- Q Okay. When did you first know that they

wanted you -- your parents wanted YOu to cut -- do
some cutting with the chain saw on their property?
When-did vou first learn that?

A Actually, I offered my services to them.
They had need to rebuild a shed and with the shed
down, thefe was an opportune time for trees to come
down.

Q _‘What shed down, what do you mean?

A There was an old shed that if -- since it was
taken down because it was in disrepair, planning to
put up a new one, there was an opportunity to now drop
these trees where there was a clear field, clear area.

Q Fair enough. When was that that you offered
your services to cut the trees down?

A Two days before the occurrence.

Q Okay. Were you at their house when this

conversation arose?

A Yes, I was.

Q Okay. Was Paul with you?

A No.

Q It was just you and your two parents?

A - Yes. |

Q And it was discussed -- Did you bring up the
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igssue or did they bring up the issue? |

A Well, as I've mentioned, it was an ongoing

~upgrading of the property and it was just discussed

that now is an opportune time ﬁo do that.

Q My question was, who brought up the issue, if
vou know, about cutting the trees down?

A I did.

Q@  Okay. And it was something like, Hey, now's

a good time with the shed down, why don't we cut those

trees down?

A Yes.

Q Something like that. Okay. And there were
three trees in particular that were --

A Two .

Q All right. Let me just finish the qguestion.
My question was, there were three trees in particular
to cut down and yvou're saylng there were only two?

A There are three trees that since that
occurrence are now gone.

0 Right.

A Two of which were involved in the occurrence
which were pine trees.

Q When you say involved in the occurrence, what

do you mean?
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The ones that were being trimmed up, that

were being considered to be removed at that time.

Q

Okay. So let's go back to the conversation

two days before Paul's accident when vou brought up

the issue of cutting the trees down, was the topilc of

cutting the trees down involving only two trees at

that point?

A

Q
A

Q
A

Yes.

And they were pine trees?

Yes.

Okay. And how tall were the pine trees?

I would -- In my best guesstimate, I would

say 50 feet tall.

Q
A
Q

you knew?

Both of them?
Yes.

And they had been on the property ever since

Yes. I watched my mother plant them herself.

Oh, okay. So when you were a very young

Yes,

Okay. And what necessitated that they be

removed given the rebuilding of the shed?

A

At that time they had become large and an
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overburden.

Q Just taking up a lot of space --

A Yes.

Q . __ and in the way?

A Yes. _Hanging over the area adjoining

néighbors. They were a nuisance. They needed to come
down. They-weren't decaying at all, but fhey were --
they were too full.

Q So would the trees have been about over

25 years old then at the time?

A - Yes. Yes.

Q But they were in good health?

A Yes.

0 So it was elective in taking them down, not a

necessity, correct?

| A It was a necessity as to -- Well, that was
the opportune time. I mean, as I said, the shed was
gone, SO

Q I get it. I'm saying elective meaning that

they didn't have to be taken down for the safety of
anybody, they were being taken down more for
convenience's sake; fair enough?

MR. CALLAHAN: If you know.
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BY THE WITNESS:

A I don't know. I don't -- I don't really know
at what point they chose to. I suggested that they

come down and they chose to have me take them down.

Q Were they being taken down for any safety
reason?
A No.

Q Okay. The third tree, what kind of -- The
third tree that was taken down after Paul's accident,
what kind of tree was that?

A It was an abple tree.

0 And that tree being taken down, at least in
your view, had nothing to do with the shed issue then,
right?

A Nothing at all.

Q Right?

A Yes.

0 Okay. And that's why you described earlier
in the deposition the two trees, the two pine trees,
were taken down in relation to this accident because
you were taking trees down at the time of the accident
or at least the intent was to take trees down at the
time of the accident to make room for the shed?

A No, the shed was already standing before
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that. It was torn down because it was in disrepair.
It being torn down, it seemed as though it was an
opportune time to take down these treeé that were
large ahd oOvVergrowrl.

Q Okay. So.you said, Hey, why don't-we take
down the trees now. It's a good time to take down the
two trees, and they said yes, right?

A Yes.

0 Okay. Did you tell them how long it-would
take to do the work?

A No.

Q Did they offer you to pay you -- Did they

offer to pay you some money to take the two pine trees

down?
A Yes.
0 How much?
A Tt was a matter of hourly wage, $15 an hour.
Q Was there any scope discussed as far as how

long it was going to take you to do the work?

A No.

0 Any time frame on how long it would take you
to do 1it?
A No.

0 And the scope of the work that at least as
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discussed was just taking the two pine trees down,

correct?
A Yes.
Q All

property?

A Not

right. And that would include the limbs,

hauling it

was cutting up the limbs

Q Okay .

So that

want to get the scope of

the tree down,

including

‘cutting it up into wood, and then haﬁling it off the

off the property; that's why I

to stack it on the property.

-- Just fair enough.

it.

I just

The scope was cutting

all limbs and parts of the

trees, the two trees, and getting them cut up into

stacks and then stacking the wood?

A Yes.

Q And then that

A Yes.

Q Okay. And it
trees, right?

A Yes.

Q Are Yyou aware

those pine trees before

A No.

would be the end of the work?

only involved those two pine

of any photographs that show

they were cut?

Q Or during them being cut?

A No.
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Q Or after they were cut?

A No. |

Q Or how they are today?

A. No.

Q  Okay. Once you discussed two days before

Paul's accident doing the work and how much you were
going to get paid, what was the next step in your

preparation for doing the work?

A I by myself trimmed the trees up to about
40 --

Q No. No. You went -- You jumped too far
ahead. Let me juSﬁ -- T said the next step. So_the

next step would be two days later showing up on the
property, getting ready to cut them off then, I'm

assuming, right?

A Mm—hmm .

Q Yes?

A Yes.

0 Did you do anything in therinterim to

prépare, like go buy a set of gloves or something?
I'm just trying to find out what you had to do.

A No.

Q Okay. When you cut trees of this size and

nature down, do you have to wear goggles?
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I suppose that a person should.
Did you?.

No.

'Did you wear a helmet?

No.

Gloves?

Yes. Yes.

Okay. Work gloves?
Yes.

Boots?

T can't recollect if I was wearing boots or

shoes that day.

Q

Okay. Any other type of particular things

that yvou would wear specific to cutting trees down?

A

Q
A
Q

No.

Other than gloves and clothes?
No. |
No. Okay.

Who decided the day that you were going

to start the work?

A

Q

T did.

Okay, Did you just show up out of the blue

or did you say, T'11 be back in two days to start the

work?
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A I said that I'll be back and start the work

on a pre- -- on the day, you know, the day I began --
Q Okay. ‘
A -- which is two days before Paul's -- the

incident happened.

Q Right. So we're two days before the
accldent, you talked about what you were going to do,
how much it was going to cost, blah-blah-blah, and
then did you say, I'll come back in two days to start
the work, or how was it decided when you were going to
start the work?

A It's my mother. It's kind of a free -- You
know, it isn't like I've got to show up for work at
10:00 o'clock. It wasn't really decided. I showed up

at my own accord and began to work.

0 That's all I'm asking you.
A And then I --
0 That's fine. So you showed up when you

wanted to, right?

A Yes,

Q Okay. So there wasn't any preset day that
you were going to start the work?

A No.

Q Is that correct?
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A .That's correct.

Q Okay. And when you showed up on June 28,
2011, was that the only thing you were going to do
there that day at your parents' house is cut thoée two
trees down?

A That day that I showed up, I was only going
to trim the branches off of the'trees.

*Q  Prepare them for, like, the next day's work

of starting to cut them down?

A Yes.

0 Okay. Were there a lot of brancheé on each
tree?

A Yes, it's a pine tree.

Q Okay.

A There's many branches on pine trees.

0 And the branches can get thick as well,
right?

A Thick by way of

0 By way of being just thick.

A Diameter?

Q Yeah.

A No, not really. Branches --

0 I mean, we're not talking like a half an inch

around. We're talking they can be several inches
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around even on the branches.

A ~ There were no limbs on that tree that were
probably over 3 incheg in diameter.

Q | Okay. Fair enough. Let me ask that then,‘
Just it sounds like you have some unders?anding. Of
the two treesg, how many trees would you say were about

3 inches in diameter on both trees?

A How many branches?

Q Were 3 inches in diameter at onevside or one
end?
| A Between the two treeg?

Q Yep.

A Six.

Q Okay;

A The lowermost were the thickest.

Q And were you going to start at the bottom and

go up or start at the top and go down?

A Start at the bottom and go up.

Q Okay. So if the first day of work -- And
that was the day Paul was injured, the first day of
work, right?

A No. The first day of work that I performed
oh those trees was the day before Paul showed up. I

had already cut down all the limbs off the trees.
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Q All right. Hold on. You're going too fQSt

.80 --
A Okay.
Q -- let's glow down a little bit. You showed

up two days after speaking to your parents to work so
that would have been the day before Paul's accident?

A Yes.

Q Okay. So that would have been the 27th?
A Yes. It was preparatory work, you know
Q I understand'that, but I want to go step by

step. So on June 27 you show up at your parents'

house?
A Yes.
Q Which is two days after you first talk to

them about this and you showed up to do the
preparatory work?
| A Yes.
Q Okay. And how long were you on their

property that day, on the 27th?

A Four hours.

Q And what did you do during that four hours on
the 27th? |

A I trimmed branches up to about 40 feet on

both trees.
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Q Up?

A Up. From the bottom going up.
Q @ You've got to let me -- We've got to go back.

and forth with this because I'm not going to
understand you. You're saying from the ground up

40 feet high you trimmed all the trees off of'those.

two trees -- all the branches off those two trees on
June 27th? |
A Yes.

Q And they were now all on the ground, those

limbs?
A Yes.
0 Correct?
A Yes.
0 How many limbs are we talking?
A I don't know. .
Q Like 30, something like that?
A I would say more than that. You're talking

about 40 or 50 feet and if a pine tree has a limb at
evefy foot or so, you can pretty much figure out it
probably would be more like hundreds.

Q Hﬁndreds of limbg?

A Yeah,

Q Okay. Varying sizes?
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A Yes.

0 Okay.

A Decreasing in diameter as we went higher, of.
course;‘ |

Q Okay. And did YQu work by yourself on that

day, the 27th?

A Yes.
- Q '~ So Paul was not on the property on that day,
correct?
A Correct.
Q By the time you were working on the property

on June 27th, 2011, did Paul know the work you were
doing? |

A I don't know.

Q Okay. When did vou first talk to Paul about
what work you were going to do on your parents' house
with these trees in June?

A On the 28th I had made my travels to my
mother's house after doing the preparatory work on the
27th, and I figured that Paul, since he was sitting
idle and unemployed and we worked together on trees
before, that he would possibly want to give a hand in

helping me to get rid of the scrub that was already on

the ground.
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Q So you called him?

A I stopped by his home.

Q Before getting to your parents' house?

A Yes.

Q And was Paul home?

A Yes.

Q And did you say, Hey, I'm cutting some trees

down at my parents', do you want to help clean some of

it up?
A That's what I said.
Q Okay. Did you say anything else differently

than what.I've just said?

A No, basically would you like to give a hand
at my mother's property to help me clean up the brush
I cut down.

Q Now, my assumption, you can correct me‘if I'm
wrong, but at least that conversation at Paul's house
the day of his accident, my assumption is you weren't
asking him to help you cut the tree down, but you were

helping him deal with what was already cut?

A Yes.
0  Okay.
A Our intentions that day were not to take the

trees down; it was to clean up the.brushvon the ground -
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itself that I already cut the day before.

Q Was vyour intention on that day, the 28th, to
do any use of the chain saw?

A Yes.

Q Okay. You were going to cut up the limbs
that.were already on_the ground?

A Yes,

Q Had you begun to cut any of the limbs on the
ground the day before?

A The larger ones I had already cut on my owﬁ

into sections.

Q On the 27th?

A On the 27th, vyeah.

Q Okay .

A And then realized I'm going to need help.

Q Okay.

A You know, there's a lot here;

Q So the 27th now, the four-hour work you --
A Yeah. |

Q -- the four-hour work you did on the 27th

included trimming up 40 feet on each tree and then
trimming up some of the larger limbsg that are on the
ground now cutting them up?

A Yes.
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Q Okay. Then you get to the 28th and realize

this is a pretty big amount of work to do, you could
use some help? - |

A Yes.

Q0 . Okay. 2and what specific task did you expect
Paul would be needed to do at your parents' house when
you spoke to him that morning before going-to the
house?

A There was really no outline. I just simply
went to a friend's house and asked him if he'd like to
help me with my.chores that I was doing that day. I
told him it was brush that was on the ground, and I
would like to cut it up for firewood or just to get --

consolidate it into a pile so it could Dbe stacked.

Q Were you planning on him using the chain saw
at all?
| A No.

Q Okay. You were going to be the oné to use

the chain saw?
A Yes.
Q And did he ever use the chain saw that day?
A No.
0 Okay. And I mean the day of his accident, he

never used a chain saw?
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A | Correct, he did not use the chain saw on the
day bf his accidentL

Q Okay. All right. ©Now, when you usgse the word
brush, having Paul»help you clean up brush, you mean
the limbs that are on the ground that you cut the day
before, right? | |

A Yes.,

Q Okay. Not just a bunch of leaves and stuff.
It was the limbs, the actual limbs.themselves?

A The actual limbs, ves.

Q So the assistance that Paul was going to give

- since he wasn't going to be using the chain saw the

day of his accident, was that to hold the limbs while
you cut them up? |

A It wasn't intended to be that way and T
didn't direct him to do so. We just kind of got to
work and that's the technigque that we both were

comfortable with --

Q Okay.

A -- and then from there moved forward with
doing that.

Q Fair enough. So the morning of Paul's

accident before you got to your parents' house when

you went to Paul's house to talk to him, you didn't

Dulberg 000635






10

11
| 12
[ 13
14
15
16
17
19
19
20

21

1 22

24

Page 92
talk details, you just said, Hey, Paul, I need some
help cutting up some brush at my parents' house, can

you give me a hand?

A Yes.

Q. Okay. And he said yeah?

A He said yes.

Q Did you wérk on any arrangement where he

would get paid or was it just for him to volunteer?

A At that time there was no questions about
money. |

Q Okay. What was your assumption then, 1f you
had any?

A That maybe we can get the job done before the

day was over.

Q So all the limbs that you.had already cut
that were on the ground, which you described as maybe
hundreds, hundreds in plural --

A Mm-hmm, right.

| Q -— you were hoping to at least get those all
cut up that day?

A Yes.

Q Okay. And what was your assumption as far as
what, i1f anything, you were going to pay Paul, if you

were going to pay him aﬁything?. I don't know.
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A Equal to what I was being paid, $15 an hour.
0 Oh, so your parents were going to pay now

both of you $15 an hour?

A I was assuming that they'would.

Q Okay. Did they ever agree to before Paul's
accident?

A No.

Q Okay. Had you ever talked to Paul about that

arrangement before higs accident?

A No.

Q Okay. That was just your -- kind of your --
A Yeah, I was going to -—-

o) Hold on. Hold on. Let me finish the

guestion. That was just your kind of own assumption?
A Yes.
0 Okay. Did Paul leave with you to go to your

parents’' house or did he come at a different time in a

.different vehicle?

A He came about a half-hour after I had asked
him to in his vehicle. Could have been more.

Q Okay.

A Somewhere between a half-hour and an hour
before he arrived.

Q- Fair‘enough. What time did you arrive at
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parents' on the day of Paul's accident on the

A 10:00, 11:00 o'clock. Before noon.

Q | OCkay

A That's the best I can recollect.

Q Okay. And how long did you anticipate it was

going to réquire both you two to cut up these trees as

you s

aid completely?

A T have no --

0 These limbs. I'm sorry.

A I had no estimate in my mind or need to

construct one. I just was going to work with a friend

and gét the job done.

Q Okay. Were you expecting, though, that it

would be done that day?

11:00

A I was hoping. I wasn't expecting.
0 Okay. Okay. So if you arrived from 10:00 to
sometime that day of Paul's accident, you're

saying Paul would arrive somewhere around 10:30 to

11:30

?

A Yes.

0 And he arrived alone 1in his car?

A Yes.

Q Okay. And we're going to have to use some
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kind of time frame that we can agree on even though
we*re not sure just so that we can do the
chronological ordér of things here. So if we assume
that - and, again, I know this is just an assumption
but just for the purposes of figuring out when things
happened, if we assume you arrived at 11:00 and Paul
arrived at 11:30, okay? | |

A Mm-hmm.

Q All right?

A Yes.

0 How soon after Paul arrived at 11:30 would
his accident have occurred?

A I believe about én hour.

0 So if he arrived at -- If Paul arrived at
11:30, his accident happened around 12:30; fair
enough?

A Yes. Or if arriving at 10:30, the accident
happened at 11:30. |

Q I get it. I get it. We can do that, I'm
just -- I want to get the chronological time frame.
So i1f we assume you get there at 11:00, Paul got there
at 11:30, his éccident happened around 12:30; fair
enough?

A Yes.
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Q Okay. And when Paul's accident occurred, he

was in the midst of helping you cut up these trees,

right?
A Yes.
Q Okay. Other thén vou and -- Were you also in
the midst of cutting down -- helping cut up the trees?
A  Yes, I was -- Yes, when he showed up, I was

already in the process of working.
Q All right. So when Paul's accident occurred,

both of you were working together to cut up these

trees?
A Yes.
Q Was anyone else working with you two?
A No.
Q Was anyone else watching you two?
A No.
Q Were your parents in or out of the house

during the time that Paul had arrived up to the time
of his injury?

A They were in the house.

Q Okay. Do you know if your parents even knew
Paul was over?

A Yes, they did because whean arrived I told

them that Paul would be coming over to help me.
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Q Okay. And that's fine but that's not guite
what I was asking. Do you know if vyour parents knew

he was actually on the property at the time of the

accident?

A Yes, they did know that.he was on the
property.. _ | _

Q How did they know that?

A Because his vehicle was parked‘outsidé and

they could visually see that his vehicle was there.

Q Okay. And they can connect the dots; I get
it.

A They see him. Okay. Sorry.

Q I can't talk while you're talking. Let me -

A I know.

Q My question was, at the time of Paul's

accident do you know if your parents were aware that
he was on their property? Even they could have looked
out and saw the car, I get 1it, but do you know if they
were aware?

A I don't know.

Q Okay. Do vou know anyone that was aware Paul
was on your parents' propérty at the time of his
accident other than you?

A No, I do not know.
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Q Okay. Were thére any visitors or witnesses
to the'work.on the property at your parents' house for
the hour Paul was there leading ub and at the time of
his accident?

A No.

Q Okay. So- the only witnesses you're aware of
of the circumstances 1éading up to the accident and
Paul 's accident itself, the only witnesses to that are

you and Paul, right?

A Correct.
o) Okay. All right. ©Now, I've got to ask a few
questions that -- don't take it personally but these

are just questions we always ask in these depositions
of witnesses, okay? 8o it;s nbthing against you, it's
just we always ask these.
Any alcohol to drink that day?
T don't drink alcohol. |
Okay. Any medications?
None.
Any drugs anyway?

No.

LGN S O C

Any type of drugs?
Paul, same question-for Paul, if vyou

know, drugs, alcohol?
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A paul's not a drinker to my knowledge, and I
wouldn't know about any prescribed drugs because 1'm
not him. |

Q- Okay. Did Paul seem to be acting normal
leading up to the time of his accident?

A Yes.

Q Were you having any internal stressors or any
problems internally for you at the time of this?

A No.

Q Okay{ Were your parents keeping any type of
watch over the work you were doing to kind of see how
things progressed?

A - ‘No.

0 Okay. So the - from the beginning to the
end, the work that was being done by you to cut the
trees up was done under your own supervision, under
your own control?

A Under my supervision.

0 Yeah. Was anybody telling you what to do and
how to do it?

A No.

Q Were your parents in any way telling you how
to ék)things as far as cutting up the trees?

A No.
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Q  How you did it, the method and means for
cutting up the trees, was that done under -- by your
own control and your own decisions?

A | By my own decisions.

Q Okay. The manner in which the work was being
done at the time of this accident, was that done in
the manner that you wanted it to be done?'

A Until Paul érrived.

Q Okay. How about when Paui arrived, did he
change things?

A He chose -~ He chose to take up his own
technigque or helping, and I went along with it because
we worked together in a good fashion for so many years
previous to. that.

Q Leading up to the time of his accident, okay,

was Paul doing anything wrong working at the property?

A No.

Q Okay. Was he doing everything appropriately?
A It seemed so.

Q Okay. And did you have to criticize him or

instruct him to do things differently because you were
not happy with the way Paul was doing his work leading
up to the time of hig accident?

A No, I gave no instruction basically to him.
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Q You left it up to him to do the best for him

and you did the best for you?

A We've worked well together in the past.
There wés no need for instructions. It was a mutual
understanding of two men working together.

| Q Okay. But is my question correct, you left
Paul to work appropriately under his own control and

you were to work appropriately under your own

" control --
A Yes.
Q -- correct?
A Yes.
Q Okay. And leading up to the time of Paul's

accident, did you notice Paul doing anything unsafe or
wrong in your view? |

A No.

Q Leading up to the time of the acdident, did
you believe you were doing anything unsafe or wrong in
the process of the work leading up to Paul's accident?

A No.

) Okay. When Paul was -- Well, Paul was
eventually cut by your chain saw, correct?

A Paul was cut by a chaiﬁ saw.

0 A chain saw that yvou were using and
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operating, right?
A Correct.
Q Okay. I said your chain saw and you're

probably saying well, it wasn't my chain saw; that's

~ what you're thinking, right?

A That's correct, yeah.
Q Okay. But it was -- When I meant your chain

saw, I meant the chain saw you had control of,

correct?
A Then that's what I'll agree to, yes.
0 "All right. So you're agreeing and accepting

the fact that Paul was, during the process of working
at your parents' house, cut by a chain saw while you
were holding the chain saw and‘while it was running,
correct?

A Yes. ‘

Q Okay. And -- Oh, here it is; T was looking
all around for these; they're right in front of me.

These photographs were marked during

Paul's deposition, okay? All right?

A (Nodding.)

Q You have to answer a word.

A Yes.

Q All right. Do you know, without looking at
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the photograph, where Paul was cut by the chain saw

you were operating at the time of his accident on

June 28, 2011, on his body, where?

A Yes, exactly where.

Q0  Where?

A - On his right fbrearm.

0 okay.

A (Indicating.)

0 Is that the only place he was cut?

A Yes.

0 Okay. I'm geing to show you a_photograph. I

just want to make sure it's the same injury that he
talked_about, okay?

MR. CALLAHAN: Can I take a look? Thanks.

BY MR. MAST:

@) | We've got what's marked as Exhibits 2A, 2B,
2C, 2D, 2E, 2F, 2G, 2H, 2I, 2J, okay? |

A Yes.

0 These aren't all I'm going to ask you about
but the first page, 2A, does that appear to show his
right arm and the scarring where he was cut by the
chain saw you were operating at the time of his
accident?

A Yes.
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Q Okay. Is that the only spot he was cut shown
in this photograph? |

A ves.

Q Okay. And maybe you can't tell on 2B, but I

think that's the same injury. Can you tell?

A Sure looks good to me.

Q- Loka like the samé one-?

A Yeah.

,Q‘ Okay. How about 2C, does that look like the

same injury?
A Yes, it does.
Q 2D. If he has his hand down to his right, it
would be on the backside of the --
|  yes.
-- forearm, correct?v
Yes.
And that's where it shows on 2D?

Yes.

(ORI O R O T

And that's the injury that was caused by the

chain saw you were operating at the time of the

accident?
A Yes,
Q Okay. All right. So Paul arrived about a

half an hour to your parents' house after you arrived

Dulberg 000648
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on June 28, 2011, right?
A Yes, about a half an hour.
Q And by that time, when Paul arrived at your
parents' house, you had already been workihg?
A Yes.
Q Okay. So you had the chain saw in hand and

you were cutting things or not?

A No.

Q What were you doing?

A I was sorting.

Q You were what?

A Sorting the branches. When you have pine

trees, they get‘snaggled, snarled, and tangled
together. I was placing them so that they could be
fed in a safe manner as, you know, to lift it up and
to work with it.

Q  Okay. What was the manner which you wanted
to use to -- Well, strike that.

Having Paul come and assist you, did you
have an éxpected manner in which you preferred to have
him assist you? |

A No.
Q So vou just left it up to him to decide?

A Well, he showed up and as I had said, we just
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worked well together. We understood one another.

Q But my gquestion was --

A I didn't'spécifically have any expectations
or did I direct him to do anything.

Q So my question then was, did you.just leave.
it up to him to decide what to do and how to help you
or did you have to tell him, Hey, hold that branch.
I}ll cut-that branch? |

A I left it up to him.

Q So how would he know what branch you wanted
to cut unless you told him what branch to cut?

A ‘He didn't cut. He held.

Q How did he -- I'm sorry. I didn't say it
right. HOW did he know what branch to hold unless you

told him what branch to hold?

A I didn't tell him. He chose --

Q How would he know then is the question.
A You'd have to ask him. I don't know.

Q Well,'was he supposed to just guess what

branch to hold on to?

A There was no guessing, but
Q How was he going to know then?
A Because we've done this before. We've

watched each other WOrk. We've worked with tools
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before in the past.

Q Okay. But that's not my quesﬁion} okay?
Wé're_hoping that he's going to hold the branch ydu're
going td end_up cutting, right, the same branch?

A I never intended him to hold the branch.
' Q- Okay.

A He chose to hold the branches.

Q All right. So you're telling me -- Well,
what work were you wanting Paul to hélp you with then?

A There was moving material, there was stacking
wood, there was raking the ground.

Moving material, stacking what?
Stacking wood.

Okay.

And raking.

Was there a rake available?

Was there a rake available?

Mm-hmm.

- R S O S - @)

Yes.

0 Okay. Stacking wood meaning after it's all
cut up into littlevfoot pieces, you would stack them
up —-

A Into 18 inch pieces..

Q ' -— to store them, correct?
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A Into 18 inch pieces and then stack, yeah.

Q You're doing fine but please let me finish‘my
guestion before you get to the answer, okay, becaﬁse
we're going to have a hard time if we don't have
separation, okay? So maybe give me one beat after I'm
done and then give me your answer, okay?

| Moving material meaning what?

A Once it's cut, to stack it and then to clean
up the area where we were working.

Q All right. So moving‘material, stacking the
wooa, and raking ﬁp the debris, those were the three
things you envisioned Paul was golng to assist you
with?

A Yes.

Q - Okay. Before Paul arrived at the property,
were you envisioning that he was going to help hold

some of the branches so you could cut them?

A No.

Q That was not even in the back of your mind?

A No.

Q Okay. Did you not want Paul to help hold the

branches or you just didn't know if he was going to or
not?

A T didn't know that he was going to do that.
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Q Okay.
A No.
0 Did you want him to hold the branches or did

you not-want him to hold the branches or did you not
care?

A It wasn't a matter of not caring. He chose
to and then we went with it.

Q Okay. So was that appropriate for you that
he hold the branches for you then? |

A It seemed to be appropriate at the time.

Q Okay. I'm just trying to find out whether he
was holding these branchegs --

A I understand.

Q Hold on. Hold on. I'm ﬁrying to find out
whether he's holding these branches against your will
or not., Obviously there was some --

A No, he was not holding them against my will.
He was helping --
'MR. CALLAHAN: Wait until he finishes the
guestion. | |
THE WITNESS: Okay. I thought he was finished.
BY MR. MAST:
Q So he was holding the'branches ultimately and

eventually with your acceptance and permission; fair
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enough?
A Acceptances, vyes.
Q Well, if you didn't permit him to do it, you

&

wquld have told him not to, right?

A. T don't control Paul's hands nor did I direct
him to do it at that time. He chose to pick them up
and we both started working together and that's the

method we chose. It wasn't like hey, this is right or

‘wrong; we just went to work.

0 I understand. This i1s what I'm-saying, if
Paul did something you didn't want him to do, you

would tell him not to do that, I assume, right?

A I suppose, yeah.

0 Okay.

A Yes.

Q Did you ever have to tell-Paul‘not to do

something before he got hurt and got cut by the chain
saw?

A No.

Q Okay. So up to the time that Paul got hurt,
he was doing the work . in a way that was okay to you,
correct?

A Yeah.

Q Okay.
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A Yes.
Q and he was doing the work in an appropriate

way to you, correct?

A Appropriate?
Q0  Yes.
A To me?
Q Right.
A Acceptable., I don't kﬁowvabout appropriate.

If yvou want to look up what is the definition of

appropriate. |

Q Okay. You just don't know what the word
means. Okay. Because I can -- I can use a different
word.

A Oh, no, I know what the word means, it's the

wa?"you're using it. You're telling me that I deemed
it appropriate that his actions what he was doing
without me telling him to do anything different were

okay or not okay, and what I'm saying is that it was

two friends -- Let me just have one moment.
o) Go ahead.
A And it was two friends working together who

have worked in similar situations, and I guess our
assumption in it was that we knew what we were doing,

the both of us. I didn't think that Paul would
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jeopardize himself or me and likewise.

Q Okay.
A That's where we were at.
Q So my qguestion is, was Paul doing everything

leading up to the time he was hurt in an acceptable

fashion to you?

A Yes.

Q Was he doing anything inappropriate before he
got hurt?

A No.

Q Okay. Had he been doing -- Had Paul been

doing something inappropriate prior or at the time he

got hurt, you would have told him not to do that,

correct?
A "Again, inappropriate, I don't under- --
) Okay. If he was doing something unsafe, you

would have told him not to do something unsafe,

correct?
A That wasn't even really considered. It
wasn't -- I'm honestly telling vou that it wasn't a

thought in my mind at the time.
Q I'm not asking you if you considered it. If
you can say -- Hold on. Wait. You stopped. Let me

go. If you don't know, you can just say I don't know
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but the question is i1f Paul was doing something
unsafe, would you have told him or directed him not to
do something unsafe? | |

A | Yes.

Q Okay. That's all I'm asking. So your
testimony is that you never told Paul once what to do
prior to his injury on that property[’correct?

MR. CALLAHAN: I just object as to form of the
gquestion. |
BY MR. MAST:

Q Ts that correct or not?

MR. CALLAHAN: You may answer.

BY THE WITNESS: |
A Ask the guestion again,»please.

Q My under- -- Strike that.

Did you ever tell Paul what to do or how
to do it before he got hurt by being cut by the chain
saw on the date of his accident --

A No, I did not.

) -- at your parents'Ahouse? Huh?
No, I did not.

told him what to do?

O I I @ S
=
o)
<
®
H

Never told him how to do it?

Dulberg 000657






10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

Page 114

A No.

Q. Okay. So when he first arrived at, let's
say, 11:30, what was the first thing he did? |

A He was watching me sort the branches and
said, What can I do to help?. And I said --

0 Let's go step by step. Okay. So he was
watching you sort branches, right?

A Yes. |

o) Okay. I want to go just step by step now
because we're going to get toward the accident and I
don't want to go too fast, okay?

A | Okay.

Q So let's go step by step here. He got there.
You were sorting branches. You mean puttiﬁg them in
piles? |

A No. They were already in a pile and as I had
mentioned earlier, pine, when you cut it, it needs to
be addressed or orientated. If you put branches like
this, it's going to pull out unsafely. So if you
stack them with the cut ends like this, you can easily
pull them off one another.

Q Okay.

A That's why I was sorting, so that it wouid

go
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0 I got it. Sorting bfanches. Paul gets there
and says, Can I help, fight?
| A How may I help.

Q | How may I help. Okay.

And what do ydu say?

A I said, Well, I'm sorting branches. I guess
you can start by doing that.

Q Okay. So you had him start sorting branches
with you then? |

A Yes.

Q Okay. And how long was he sorting branches
with you? |

A Maybe another 15 minutes after I had spent
some time doing it myself.

Q All right. So -- Got you. So now we're at
about-—— and I know these are just guesstimates, but I
just want to get a chronology. We're at aboutv11:45
now, okay?

A Mm-hmm

Q Yeg?
A Yes.

Q  What happens next?
A The piles were sorted, time went by and chose

to start cutting the branches up. At first we had
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placed them on these horses.

Q Well, wait. You're going into detail now. I
want to go step by step. The next step; that's all I
asked. |

A Okay.

o} The next step was to start cutting the
branches up?

A Yes,

Q Okay. Who decided to start cutting the
branches up? Was that your decision? |

A Yes.

Q Okay. So after the piles were sorted, you

said, Let's start cutting the branches, right?

A Yes.
Q Okay. And did he say, Can I help?
A He was there to help. I don't recollect if

he specificaliy said --

Q Okay.
A -- that.
Q So when you started cutting the branches,

what was Paul's task during the cutting of the
branches?
A To put them on the horses.

0 The sawhorses?
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A Yeah.

0 How many sawhorses do you have?

A - There was two there.

o) And how far apart were they spaced?

A Four feet.

Q And were you going to be putting them on the

sawhorses too or was that only what Paul was going to
do? |

A That's what Paul was going to do, remove them
from the sorted piles onto the sawhorses.

0 And when he puts them on the sawhorses, you
were going to cut them up with a chain saw?

A Yes.

Q Okay. Who told Paul or Whovgave Paul that
job task? Was that you?

A Yes.

Q Okay. ©So the next step, piles are sorted
now, let's start cutting the branches. Paul, why
don't you put the branches on top of the sawhorses and
me, meaning you, I'll cut these branches on the
sawhorses up with the chain saw. That's the -- what's
going on, right?

A Yes,

0 Okay. How long did that occur-?
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A Ten minutes.
o) 2All right. So we're getting close now to

noon. What happens next?

A Paul opted to stand them up.
0 Wait. Wait. Say that again. I missed that.
A Paul opted to stand them up instead of

- working on the sawhorses, and I just continued

cutting. It seemed like it Was okay to do.
Q Okay. Fair enough. So instead of putting
the branches across the two sawhorses, you're saying

Paul oh his own opted to stand them up aside of the

sawhorses?

A Yes.

Q So it would be leaning up against just one
sawhorse?

A No, freestanding large end.

0 Oh, you mean and hold ﬁhem with his hand?

A Hold thém with his hand. He was holding them

with his left hand to make a point of that.

Q Got you. Got you. Okay. So instead of
using the sawhorses, you're gaying Paul decided to
hold them by himself with his left arm up while you
cut them from ground up; is that‘right? I need an

answer.
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A Top down.

Q Okay . SQ»let me say it again then. Instead
of uging these sawhorses, you're saying Paul took it
on his own to hold the branches with his left arm up
and the branches down to the ground and you would cut
from the top down to the ground each branch, right?

A Yes.

@) And that was Paul's chosen way that he was
going to hold the branches?

A Yes.

0 Did you in any way voice any objection to him
doing it that way? |

A No.

Q 'Okay. And for how long a period of time were
you cutting these branches in that manner where Paul
was holding them up with his left arm to the ground
and you were cutting them from the top down?

A 20 minutes.' |

Q> Okay. So now we're at about 12:20, if my
math is correct. Is that about right?

MR. BARCH: Hans?.

MR. MAST: Yes.

MR. BARCH: Can I just ask, are these little

horizontal cuts or are we talking --
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MR. MAST: Well, I was going to get to that. I

want to first get the time line down. Yeah, we'll get
to that, but I will ask it now then. |
BY MR. MAST:

0 So Paul is holding the limb -- the branches
up with his left arm over his head, the branch is now
from his left arm and hand going down to the ground
and you were starting up belbw his hand and cutting
every 18 inches?

A No, I was cutting the branches off of the
limb.

0 Got it. 8o you were cutting vertically up
and down. While he was holding'the tree vertically,

you were cutting the horizontal branches in a vertical

fashion --
A Yes.
Q -- from a top to a bottom?
A Yes.

0 And I imagine each branch has probably 30,
40, 50 little --

A I would --

Q -—- branches off of it?

A I would say --

Q Hold.on. Let me finish the question.
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A Okay. Sorry. '

Q. Let me gay it again now. Every branch or
limb or whatever that Paul's holding above His head
with_his left arm, I'm assuming those branches, if
they're reaching to the ground, aré going to hévé 30
to 40 little branches coming éff of it horizontally,
correct?

A Not that many.

Q' Okay. Maybe 20 then?

A Or less.

Q Okay. So those are the 20 little branches
coming off of that branch that Paul was holding
vertically that youvwere cutting?

A Yes.

Q And then the branch would be left bare branch
from his hand to the ground?

| A Yes.

Q And then what'Would he do with that branch
then, set it on the sawhorses to be cut up?

A Set it off to the side. We never got to
actually cutting up the whole load of wood because of
what --

Q Happened?

A -—- happened, veah.
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Q His injury?
A Yes.
Q Okay. 8o for 20 minutes you and Paul worked

where he would hold a limb up with his left hand over

‘his head and the branch would be vertically down to

the ground and you would be cutting from top to bottom
each of the little limbs, 20 or so, off of that branch
he was holding? |

A Correct.

Q And how many separate branches did YOu do for
that 20 minutes? How many separate branches did Paul
have to hold?

| A I'll estimate between 25 and 30.

Q Okay. And then what happened aftér that
20 minutes of doing that work? What was next?

A We arrived at a brénch being held in the same
fashion that was a little flimsy and in making the
first cut, that went well as the uppermost one, second
one and of course a pine, you know, they're left and
right so I'm not just cutting on this side. I'm over
here, over here, taking it down{ taking it down. One
didn't go through; and at the same time I went to go
ﬁake the second cut, he put his right hand down to

support it so it wouldn't bow and it did go through
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and it just nicked his arm.

Q Okay.
A ‘And that's -- that's what happened.
Q Fair enough. Now, that's the one that sounds

like where his accident happened, right?

A Yes.

Q Okay. Because -- I see. Okay. Because if
Paul arrived at 11:30, you're saying his accident
happened around 12:30 which would be about the time

where we reached going through the task by task,

right?
A Yes.
Q I got you. Okay. So were you still working

at the time of Paul's injury with being cut by the
chain saw in the manner of where he's holding the -
limbs up -- the branches up with his left hand over
his head and you're cutting the horizontal branches
off of that branch? You're still doing that at the

time of his injury?

A That's what we were doing at the time of thé
injury.
Q Because you said you only did that for

20 minutes and then you did something and I thought

- you were going to say you were doing something
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differently. You were still doing that at the time of

his injury, right?

A We stopped as soon as he was injured.

0 Okay. Let me ask it this way: Once Paul
opted to hold the branches up with his left hand
instead of using the sawhorses and you started cutting

the limbs now off of that branch --

A Yes.

0 -- and you said you did 25 to 30 of those
branches --

A Yes.

Q -- the last branch yoﬁ did, is that the

branch that Paul was holding when he was hurt?
A Well, it was the last branch that we did

because he did get hurt.

0 That's what I just said.

A Yeah, we just stopped.

0 Let me say it agéin'because I want --

A Yes, I agree.

Q Let me say i1t again.

A Okay.

Q You gave an estimate of like for 20 minutes

you were cutting these horizontal limbs off of a

branch that Paul was holding overhead, remember that?
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Yes.
You said you did that for about 20 minutes.

Yes.

ORI S © B

And you did 25 to 30 separate branches,
right? Right?‘

A Estimating, ves.,

Q Okay. The last branch that you did in that
fashion, is that the branch that Paul was holding when
he was cut? |

A Yes.

Q Oh,'okay. Because this is why I was a little
confused. You said at around 12:00, and I know we're
just doing estimates on times, but you said around
12:00 you did -- for 20 minutes you cut those 25 to 30
branchegs; so I thought there was something else vyou
were doing then after that by the time Paul got hurt,
but.that 20 minutes is inclusive of the time of his
injury then, right?

A Yes.

Q Okay. So really the time frame you gave me
from the time Paul arrived at 11:30 until his accident
was more 50 minutes; does that sound about right?

A It's really hard to recollect the time frame

‘when it wasn't relative at the time. There was --
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Q I ﬁnderstand thaﬁ.

A Let me finish, please. There was no time
frame of getting the job done nor was I aware of the
exact time that it happened because what was most
important at that time when it did happen was to get
him to the héspital.

Q I underétand.

A And the only time that -- And the only time
that I checked the clock is when we checked into the

emergency room.

Q I understand all that.
A Okay.
Q That's not what my concern was. My concern

was you gave me an hour after Paul arrived is when his
accident occurred but the time line we gave was only

50 minutes by the time his accident occurred.

A Did you say 50 minutes?

Q 50.

A Okay.

Q So I just want to make sure we're not missing

some other element of work that he was doing.
A No. No, we're not.
Q Okay.

MR. BARCH: I'm going to object because he's been
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giving eétimates all along, but go ahead.
BY MR. MAST:

Q All right. So under the estimates of time
that we're giving, Paul arrives around 11:30{ you
start the type of work that Paul is holding the trees
up by his left hand overhead as opposed to using the
sawhorses around noon. You dd that for about
20 minutes in your estimate and that's when he's
injured, correct?

A Yes.

Q All right. So that last branch that Paul was
holding when he was injured, that's what I want to
talk about now. And that was a branch similar to the

25 or more before that, right --

A Yes.

Q -- that you Weré cutting, correct?

A Yes.

Q And you had cut these branches 25 to 30 times

without incident, without any problem, correct?

A Yes. |

Q And that Paul was holding the branches the
same way in all those 25 to 30 times without incident,
correct?

A _ Yesf
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Q Okay. And they were all being held over

Paul's_head if pPaul's 5, 8, then they were probably
what,'maybe six and a half feet ovér his -- or six and
a half feet from the ground?

A They varied in amount of debris on each limb

and height. As you go up a tree --

Q Okay.
A -- the lehgths diminish.
Q So sometimes Paul is holding the branch

directly out?
A Deviatihg between four and six -=
Q‘ You've got to let me finish my question, and
yOou can answer in any way you want but .at least let me
finish.
So Paul might be holding some branches

out directly out from his'chest, some over his head

just varying -- depending on height --
A Yes.
0 -- of the branch?
A Yes. Yes.

Q . Okay. So anywhere from four feet off the
ground he might be holding a branch to six and a half
feet to maybe seven feet? |

A No, not gix and a half feet. I would say
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somewhere between four and five feet.

Q Okay.

A Somewhere in and around just right here.

Q | Fair enough. |

A Yeah.

0 'So Paul ig holding with hig left arm-—— or

left hand out from his body extending out the branch
is from anywhere from four feet off the ground to five
feet off the ground, correct? |

A The point where he was clasping that limb,
ves, would be four to five feet above the ground.

0 And then underneath where he's grasping is-
where vou're cutting?

A Correct.
Q  The first cut that you're going to make is
the highest off the ground is how far under his hand?
A A foot and a half, foot. So it really
depe- --

0 All right. A foot and a half or a foot?

A May I finish? .

Q Well, it's-going to be best if you just
answer what I'm asking and not try to add on every
time. |

A (Inaudible) sgit here through that. I'm
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SOrTry.

Q What's that?

A I'm sorry. 1It's just my character.

Q Well, that's fine; The question is this,
he's holding these branches extending his arm out and

holding them four to five feet off the ground

’depending on the height of the branch, right?

A Yes.
0 Okay. And you are cutting the first cut

about 18 inches below his hand, correct?

A Yes.

0 That's the first cut, vyes?

A Yes.

Q So that the branch that he's holding after

you cut it is going to be about 18 inches long, right?
The piece of wood that's in his hand after you make
your first cut is going to be 18 inches long?

A No. No, he was placing the whole limb -- if
I may, I know she can't record this. There's your |
limb off your tree. There's a pile of them. Stump
down, that's_where I cut it, the larger portion down
to the ground. He would hold the smaller portion
because on a pine tree they grow like this. If you

don't know that, they grow upwards like that. So I
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was cutting in the crotches of theﬁ. Herwas holding
it, and I would stay away from him cutting off -- and
I would not, like, cut towards the top, which is
smaller, it's useless wood; we were just trying to get
rid of the debris. So he would hold it and I would

start cutting like this and put it over there. Off

the pile --
Q I got you.
A -— another one --
Q I got vyou.
A -~ stump down and hold it like that.
Q I got you. So he is not cutting -- The base

of the branch that Paul's actually holding, you're not
cutting that?

A No.

Q You're cutting the stems or limbs that come
off of that horizontally?

A The sub limbs off the main limbs that were

already removed.

| @) Is that correct?
A Yes.
0 Okay. And the -- Although there might be

limbs off of that branch all the way up to his hand,

you're starting 18 inches below his hand just to stay
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away from his hand, right? |
A Yes. Yes.
Q Okay. So when you're done cutting that
branch,-there is still going to be some- smaller limbs

coming off of that branch at the top by his hand and

that's okay, you can deal with it later?

A Correct.
Q Okay. So after you're done cutting
horizontally all those horiz- -~ Strike that.

After you're done cutting vertically all
those horizontal limbs off of that branch, he puts the
branch back and picks up another branch and you do
that 25 to 30 times before Paul's injury?

A Yes.

0 Okay. The branch that Paul was holding when
he was injured.

A Yes.

Q Describe how high or off the ground he was

holding that.

A Five feet.
Q Okay. And was it a branch like all the other
branches?

MR. CALLAHAN: Just object to form of the

question.
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BY THE WITNESS:

A By way of species?

Q No. Was it any different from any of the
other 25 to 30 branches he had held previously?

A It may have been a smaller one that is by way
of diameter that he chose to hold up.

Q This is what I'm asking. I'm not asking what
vou might -- what might havé happened. I'm asking
you, based upon you being there and I wasn't there,
was the branch that Paul was holding when he was
injured different in any way that you can tell that
you recall than any of the 25 to 30 branches he had

held previously without incident?

A " None of the branches were exactly the same.

Q I understand that, but I --

A I don't know how to answer the question then.
Q Well, let --

A The --

0 Hold on. You answered it then. If vyou don't

know how to answer it; you've answered it. So let me
ask it a different way then. Other than every branch
being a little different in gsize and thickness and

amount of limbs off of it, is there anything unusual,

anything necessarily different from that branch than
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the other 25 to 30 branches?

A No.

Q Okay. And in appearance, the brénoh looked
like any of the other 25 to 30 that you had cut just
previously, correct?

A Yes. »

Q Okay.  And probably a similar number of -- a
similar number of cuts off of this branch that Paul
was holding when he was injured, you were going to
have to make a similar number of cuts on that branch

ags to the other 25 to 30 branches you were cutting?

A Generally, ves.

Q Okay.

A Okay.

) How many cuts were you able to make off of

the branch that Paul was holding at the time of his.
injury before he got injured?

A Four.

Q Okay. 8o if I'm going to draw a picture of
the branch, okay, and we're assuming that's a five.
foot branch and it has limbs going all off it up and
down the branch, right? Right? Correct?

A (Nodding.) |

Q Yes? I'm waiting for a word.
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A I'm waiting to see what --

Q -I'm not éxpecting you -- You don't have to
follow my picture. I'm just saying if I'm --

A | Well, I don't follbw your description so I'm

looking at the picture.

Q Okay. Well, I'm drawing a picture myself
ko —--

A Okay.‘

0Q -- demonstrate to you --

A I'll wait till you're done.

Q No, I can demonstrate it to you. I don't

care. You can look at it.

This is- a branch and then it has all
these limbs coming off it in varying sizes, widths,
and heights, okay? Fair enough?

A No, i1t's not the description of what was
being cut. That's why I --

Q All right. You describe what was being cut
then.

A The description of a pine branch or a limb is
that it starts at a certain diameter, whether it be
3 inches or 2 inches, and over its length, which is
also varying, it diminishes to just pine needles.

About increments of every and varying also between
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6 and 12 inches are branches again that from the
larger diameter where it was cut from the tree begin

to get lesser and lesser as you go towards the end of

the branch.
Q Okay .
A There is a varying amount of how many

branches are on there because no tree is exactly the

same, so I was in conflict with what you were

thinking --
0 Okay. Fair enough.
A -—- it looked like.
0 So Paul's holding the branch at the top?
A Correct.
Q Okay. With his left hand?
A Yes.
Q What's hé doing with hié right hand?
A No. |
0 Just to the side -- to the side of him?
A Just aside -~ aside and away, yeah.
Q Okay.
A

Standing away from it actually as you had
physically shown it. |
Q All right. What you're saying is he's

extending his left arm out in front of him keeping his
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body away --

A Yes.

Q -- his left arm above and holding the branch
while his right arm is aside of him so the branch is
standing Vertically maybe three feet from his body;
fair enough? |

A Yes.

Q Okay. And then you start cutting these
horizontal limbs off the branch at about 18 inches
below his hand?

A Yes.

Q Okay. And do you remember how many cuts you
had to make at é distance of about 18 inches from his
hand before he was hurt? I'm not saying going further
down, I'm just saying at the 18-inch mark where vyou
were going to start the cuts.

A One.

Made one cut?

Onercut.

Okay. You got one cut?
Very -=

Hold on.

I know that.

o P O P O B O

All right. Then you go down another distance
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to make thé second cut?

A To make another singular cut on a different
branch, Yeah.

0 How far down do you go?

A It varies with how -- how far apart they are
on the branch. I would say between 6 -- 8 and
12 inches.

0 Listen, I don't want to guess so this is my

question, okay? Hold on. Hold on. We know he's

-holding it at the top.

A Yeah,

) We know it's about five feet, you said. We
know yvour filrst éut is 18 inches from his hand, right?
We know those things, right?

A Yes.

Q Okay. So my qgquestion is, based on what
yvou've just told me now, how far down from the first
cut that's 18 inches from his hand is the second cut
on -- give me your estimate.

A I will give you an estimate of between 8 and
12 inches. ‘ 7

0 Okay. So that's the next limb is 8 to
12 inches, right?

A Yes.
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Q All right. And then how far down 1s the next

limb that you're cutting from that one you just cut,

the second one?

A Again, 8 to 12 inches.

Q All right. And you're now on your fourth
one. How far is the fourth one from the'third one?v

A There are branches on either side.of that
limb, which means I would cut this one, this one.

This one, this one (indicating).

Q Okay.

A It looks 1like this.

Q I got you.

A Okay.

Q So what you're saying is, and I'm putting on
my diagram on the same side -- hold on -- on the same

side, but what you're saying is when you cut the first
one, the second one is going to be on the other side?
A Yes.
Q Okay. That's fine. You can describe that.
So the first one is on one side; you cut that
18 inches from his hand. The second one's on the
other side; you cut that 8 to 12 inches below the
first one?

A Yes.
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Q The third one;s on the same side as the first
cut 8 to 12 inches below the second one, right?

A Yes.

Q ~ and where's the fourth one? Same side as.the

second one?

A Oh the right side.

Q Over here?

A Staggered one, two, three, foﬁr.

Q Right. ©So it's the same side és the second

cut then. If you have one, two, three, four --

A - I wasn't methodically approaching each braﬁch
going left and right per se like, oh, I've got to
start here or start there.‘ It really mattered where
he grabbed it and what was -- What was below his hand
for me to start cutting and again‘~w

Q Listen.

A And, again, the branches aren't aligned as
yvou are drawing them. It's relative to me because --

Q Listen. The easiest process is for you to
either say you know something or you don't know
something, but you keep first leading --

A Sorry.

o) Hold on. Hold on. Hold bn. You first lead

me down here and then you just say well, I don't know
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then. Tell me what you don't know and I'll move on,

okay, but I'm going with what you're telling me. If

you don't know something, you just say I don't know.
Let's start over. He's holding his left
hand at the top of the branch. His first cut is about

18 inches below his hand, right?

A Yes.

Q On one side of that limb or branch?

A Yes.

Q Okay. Sorthat limb is 18 inches down. You

cut that limb off, that horizontal limb, and then you
go down probably on the other side 8 to 12 inches and

yvou cut the limb on the other side?

A No.
0 Okay. What? You tell me.
A On a pine tree they're grouped, that's what I

was trying to show you, like this. They're not
staggered all over the place. When they grow, it's a
fan and they grow out like this. So it being stood
up, I'd go one, two, three, four.

Q That's what I just did here but We can do it
again. Let's try it again. |

A Okay, but --

0 Hold on. This is what I'm tryving to
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understand and I'm trying to make it easy, but we can
go through this. He's holding the branch up with his

left hand and I'm trying to find out what distancés

“you cut each of those four limbs until he's hurt,

okay? I'm trying to find that out.

MR. CALLAHAN: Excuse me. It's just that there's
a disconnect here.

MR. MAST: Well, that's why I have to ask these
gquestions. We'll get there.

MR. CALLAHAN: T understand{ I'm thinking he's
thinking that on your branch this branch comes out
like -- it'd be on a 45-degree angle up --

THE WITNESS: Yes.

MR. CALLAHAN: =-- if I may. Then there's
branches like this and this with the pine needles on
them so he's cutting this one here, this one here, and
this one here.

BY MR. MAST:

Q Are you making three cuts on one branch?

MR. CALLAHAN: Four cuts.

MR. MAST: ©No, I don't think that's what he's
saying.

MR. CALLAHAN: I think that's --
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BY THE WITNESS:

AA I'm making one cut.

0 Hére, let me do it. I think this is what --
A | May I7? | |

0 Hold on. Yeah, I'd be happy to. Let's

probably do it that way. Make it easy.

A Thank you.

Q We'll save about a half an hour of guestions.
A Right.

Q I was trying to get it described that way but

it might be easier just to do it this way.

A Oh, I'm going to make it pretty. We've got
time. I have time.

0 You want some crayons?

A I'm going to make a Christmas tree for you.

That is a pine branch.

Q Okay. Now, let me ask the guestions here.
All right.

A I'm cutting it right here in the crotch.

Q I've got it. See, your answers aren't going

to help unless they're after my questions.
A We'll get it all figured out.
Q All right. We're going to mark as Gagnon

Exhibit 1 that pretty tree you just drew, okay?
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A Thank you.

MR, BARCH: You'll have to call it a -- It's a
single branch, not a whole tree.

THE WITNESS: Single branch.

MR. MAST: Okay. It's a branch. All right. I'm
sprry.' I'm not good at these things.

BY MR. MAST:

o} All right. That's a -- Obviously it's not to
scale or anything, but it's just a drawing of a pine
branch, right? |

A Correct.

Q And 1t's supposed to represent, even though
it's not éxact, a typical type of pine branch that you
and Paul were cutting on the day of hisgs accident?

A Correct.

Q Okay. Different sizes,'different amount of

limbs coming off them but that's a representative of

those types of branches, right?

A Yes, it is.
Q Okay. So if we look at this, the base is
obviously going to be wider than the top of it, right?
A Yes.
- Q | So I'm going to put a T on your drawing where

the top of that is and a B where the base is. Did T
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just do that?

A Yes.

Q So we know whaﬁ words to use?

A Yeah.,

Q Okay. So I'm going to’put T OPand B A S E.

So we can refer so that we're using the same language.
Paul is going to be holding with his left hand the top
of the branch, right?

A Correct;

Q And then the base is going to be against the
ground in a vertical fashion from where he's holding
at the top, right? |

A Yes,

Q And then starting 18 inches below his hand,
you were going to start cutting on either side of that
branch the'horizdntal limbs that are coming off that
branch, right?

A Yes.

Q Okay. So if this were a branch that Paul was
holding, his hand would be at the top and then you
would make one cut -- oh) YOu'd start -- okay, you'd
skip the top of it --

A Because it's --

- Q Hold on. You'd skip the top limbs because
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that's too close to his hand so you'd come down to
maybe the next set 18 inches below and start making a
cut there?

A Yes.

Q Then you'd go on the other side and make

another cut?

A Yes.

Q That's two. Then you'd make another cut on
there --

A Yes.

Q -- that's three. Then make another cut;

that's four. Then cut there, five. Cut there, sgix.
And you have the whole branch cut, right?

A Yes.

@) Okay. ©So let's number these one, two, three,

four, five, six. Does that number what we just

discussed?
A Yes.
Q So you're basically at least on this

demonstrative drawing, you're making six separate cuts
off of this branch and then you put ﬁhe branch down on
the ground-and get a new onev?

| A Yes.

Q Okay. All right. That did clear up about a
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half an hour, so thank you.
A You're welcome.
Q Okay. And I'm sure they weren't all six cuts |

every branch, right?

A No, they varied.:

Q Is six pretty}much an average or no?
A No.

Q As far as --

A There's no average.

Q Okay. There's maybe six, eight, ten,

something like that?

A There's no average. There's no way to
average it.

Q Okay. The branch that Paul was holding when
he was injured was a branch like most other branches
although in different siZeS, correct?

A Yes. |

Q Okay. And vou're telling me ydu made four

cuts until he was injured?

A . Fourth cut he got injured.

Q Okay. On the fourth cut?

A Oon the fourth cut.

Q | Fair enough. So if we just start with that

one branch that Paul's holding and discuss what you

Dulberg 000691






10
11

12

1 13

14
15
16
17
18
19
20
21
22
23

24

Page 148

did up and to the time he was injured, you made the
first vertical cut from the horizontal limb 18 inches
below his hand, vou made the second one on the other
side juét like you did on Exhibit 1 here, then you
went down 8 to 12 inches lower, made the third cut on
one side, then you're going to the other side to cut
the fourth cut, right? |

A Yes, correct.

Q What happens when you're going from the third
cut to the fourth cut that you believe is what caused
Paul to get injured?

A The fourﬁh cut, not much unlike all the other
ones, the branch bowed. It may have been because it
wasn't rigid; it may have been weaker than the reét.

I don't know.

Q Can I stop you for a minute just so I knbw

what you mean by bowed. What do you mean, it was --

it was like limp?

A Yes.
Q Okay.
A Yes, not as rigid as the other one perhaps.
Q So when vyou say -- I don't want to jump too

far. When you say bowed then, that means when you

press the chain saw down, it kind of gives a little

Dulberg 000692






10
11
12
;m

14

15

16

17

18

19

20

21

22

L 23

24

Page 149

bit more?

A Yes. Yes.

Q Okay. All right; SoAyou're saying the
fourth limb that you're going to cut, that limb is a
little more’weak, it gives a little bit more than'the
other three that you already cut?

A The main branch taken from the treé is what
I'm talking about. I'm notrtalking about the branch
I'm cutting off. As I approached the crotch, the main
branch which I depicted on the drawing there gave way .

Q Okay. So if we -- Hold on. If we define
then just so we know we're talking the same language,
the branch is the solid continuous piece of wood that
Paul's holding whereas the limbs are the parts that
come off of that branch. Let's use those terms, okay?

A The limb igs the larger piece; the branches
are what come off the limb..

Q All right. I'm sorry. All right. We‘ll‘do
it that way theh, Let's define it that way.

'MR. BARCH: Don't you watch that show on TV,
those Ax Men?

MR. MAST: No. No. ©No, I don't.

BY MR. MAST:

Q So let's put that on the -- I'm going to
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write that on here so we usé these same words.
Because i don't want to change the words so I put on
Exhibit 1 here branch for the little parts that come
off the-main limb.

A Yes.
Fair enough?
Yes.
That's what we're going to describe?

Yes.

(O S &

all right. So what you're talking about is

so we use the same terminology, the limb is what

Paul's holdinngith his hand that goes vertically from
his hand to thé ground?

A Correct.

Q - And the branches are the things you're

cutting off of that limb six to eight or so cuts,

right?
A Yes.
Q Okay. So what you're saying is after you cut

three of the branches off of the limb Paul's holding,

the fourth branch -~ What happens with the fourth
branch? |
A The limb had flexed slightly causing the

chain saw to come out of the crotch.
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Q Okay.

A At that time, without noving away from that
instance, i'approached the cut again. Simultaneously
Paul wanting to help me went to support it with his
right hand and at that same time I went through the

cut and T nicked his arm.

Q Okay. =~ Okay. Now, when you're saying Paul
went to -- what did you say? -- support it?

A Yes, support it.

Q what was he -- Do you know what he was going

to do with his right hand?

A I'll tell you what he did with his right
hand. He actualiy grabbed the limb and supported it.

Q What part of the limb?

A Below the next cut that I was -- the last cut
that I made when it flexed and just below the one that
I'm talking about and followed through.

Q All right.

The fourth cut.

So let's talk numbers.

The fourth cut.

You just made the third cut.
Yes.

And the fourth cut was still the same

ORI O I C
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distance froﬁ the top of the limb --
A Yes.
-~ but it was on the other side --
Yes.
-- of the third cut, right?

Yes.

(ORI E © B

And had you cut the fourth branch by the time

Paul was injured?

A No.

Q Okay. So the fourth branch was still there?
A Yes.

0 But you were attempting to cut it, right?

A Yes. | |

) And when Paul was holding with his left hand

the limb, it kind of flexed because it's held up
against the ground?

A Yes.

Q And it kind of bowed a»little.bit and you're
saying Paul then with his right arm did what?

A Went to support it below that cut as I Went}
to finigh the Cut,

Q Okay. So when you cut his arm, Paul's arm,
was his right arm on any part of that limb or branch?

A Yegs.
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Q What part?

A Below the fourth cut which did not go all the
way through.

Q Okay.

A He would have been like this (indicating).

Q All right. Hold on. So you just
demonétrated that his left axrm was up, his right arm
was down on this limb, right?

A Correct.

Q So when you -- when he had his right arm on
the limb and his left arm on the limb together, his
right arm was below the fourth branch that you were

going to cut, right?

A Yes.
Q How far below?
A Maybe 8 inches. His hand was collapsed onto

the limb about 8 inches below that last cut that
didn't go through.

0 Fair enough. Okay. And when you made that
fifst attempt to cut that fourth branch, was his hand
there at that time or was that after you tried to make
that first attempt?

A It was after I made the first attempt at the

fourth cut.
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Q Okay. You made the first attempt at the

fourth cut and because the limb bowed, you were not
able to penetrate the fourth branch, correct?

A Correct. |

Q So did you just in a split second go béck-and
try it again or did you wait avcouple seconds or what

happened? How long was the process?

A ‘Like microseconds. It was -- You know, it's
a matter of just going -- and at the speed yQu can
see -- I'll describe 1f I need to or if you want me
to -- cut, cut and also the manner in which I'm

cutting, it's called the locked elbow position. You
don't just freewheel a saw. Nip, nip, niﬁ, and it
went ... I was like okay. And at that same time he
just reached over to kind of help me out so it
wouldn't flex and that's how it all came together,

Q  All right. Wwell, if he's reaching over and
that's why vou cut him, then that leads me to believe
that he's not holding on to the limb at the time that
you cut him.

A Oh, he's holding on to the limb.

Q So is he reaching over at the time you cut
him or is he already holding on to the limb?

A °  Simultaneously as he reached down to that
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limb standing like this flexed like that. At the same

time I went to finish the cut and I did finish the
cut. Like I said, it just --

Q  All right.

A Just --

Q Hold on. You're going way too fast for us
and we're going to have to repeat the queétions over
and over again and if we can just go step by step,
okéy?

A Okay.

0 As he -- As you make the first attempt at
cutting ﬁhat fourth branch, the tree flexes and your
saw blade bounces up or do you --

A Slightly bounces up, ves.

0 Okay. Then do you immediately'ﬁut it back
down to cut it a second time to try to cut it a second

time or do you wait? Do you hesitate?

A I didn't hesitate.

Q So yoﬁ immediately did it then, right?

A Say it again. No, just the last part.

Q I know. I get it. Your first attempt to cut

the fourth branch to the second attempt to cut the
fourth branch there was no hesitation, it was just

tried to go dbwn and get it, it bent and then you went
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back down to get it and you cut it off?

A Yeah.
Q And that's -- When you went back down to get
it that second time, that fourth branch, that's when

you cut his arm?

A That's when he placed his hand there and got
it cut. |

Q Right.

A- YeS.v. }

Q Okay. So when he was cut -- physically when

the cut occurred, was his right hand on the limb or

not?
A Yes, it was on the limb.
Q ‘Did you know it was on the limb?
A Yes, I did. It was clasping the limb.
Q Okay. How long was his right hand clasping

the limb below the forth branch that you were going to
cut before you cut his arm?

A It's hard to operate a stopwatch while you're
operating a chain saw. I really can't give you a time
frame as to something that happened so quickly and
when two men come together. Like I said, I can't -- I
can't answer that question. I don't know. I don't

know.
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Q Listen, you gave me five minutes of why you
don't know. Just tell me vou don't know, that's fine.
We can move on. |

A 'I'm SOorry. It's my character. I'm very'
inclusive in my answer descriptive.

0 All right. Well, I'm just tfying to tell you
yvou don't need to do that.

A And I'm working on it right now.

0 All right.

A' I'm glad you‘——

Q - So the gquestion is, and I'm not saylng is it
five minutes between the time you first tried to cut
it until the second time you cut it. I understand
we're talking seconds, okay. My question-is ——

A Milliseconds.

Q All right. Milliseconds. Fine. My question
is, when you went down to cut that fourth branch the
first time and the tree bent --

A Yesf

Q -- and you had to go down rightvaway and cut

it a second time, when you went toward that fourth

- branch to cut it a second time, when you went toward

it, was his right arm on the limb at that time or was

he off it and going toward it to hold on to it?
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A At the exact same time that my saw went
through that fourth cut, his hand clasped that limb.

Q. That's not my guestion. My question is this;
I'm going to say it again. My question is, you went
down to cut that fourth branch off and the limb bowed
so you went at it again; .and my question is, when you.
went at it again for that second cut on that fdurth
brénch, was his right hand clasping bélow that fourth

branch at that point?

A In time?

Q Yeah.

A Simultaneously.

Q Okay. ©So that simultaneously vyou're saving

when you're going after that fourth branch the second
time --
A Yeah.

Q -- he's now at the same time grasping on

 be1ow that fourth branch to hold on to the iimb?

A Yes.

Q Okay. And do you see him as he is moving his
right arm toward the limb to hold on to it or do you
just see at the last second when your saw is going
towards the branch?

A I was focused on the branch and the cut. T
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wasn't looking at him.
Q ‘So your answer is you didn't see his hand

moVing toward the --

A No, I did not see his hand.

Q You've got to let me finish the question.

A I'm sorry.

0 We're going to be here all day. Your answer

is you did not see his hand motioning toward the
limb -- his right hand motioning toward the limb to
hold on to it, you only saw it right when it clasped

the limb right when you were going at the branch a

second time?

A Yes.

Q So the time -- Simultanebusly when you're
cutting that fourth branch, that's when you go thfough
that branch and then you end up going into his arm,
correct, his forearm?

MR. CALLAHAN: I'd just object to the form of the
guestion.

BY THE WITNESS:

A You're leading me into cutting him and that's
not what happened.

Q Oh, I'm sorry.

A I feel as though I am.
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Q I get What you're saying. I'm sorry, maybe
that wasn't the way you wanted me to word it., I'll
try to word it differently.

A | Thank you.

0 You're -- At least from what you're saying
is, you are motioningrtoward thaﬁ fourth branch a
second time in attempts to cut it so you're moving the
chain saw, as you said, in that rigid locked posgition

with your elbow --

A Yes.

Q -- toward that fourth branch to cut it,
right?

A Yes.

Q So if you'fe going toward that fourth branch

to cut 1t, and I understand you're saying his right
arm is locking on to that limb at the same time,
right? Right?

A Yes.

Q But you're moving the chain saw forward to
cut that branch, right?

A Yes.

Q So when youfre_moving that chain saw forward
to cut that branch, that moving forward manner ends up

striking his forearm in the manner that it did to cut
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him, right?

A I think we're overlooking the word
simultaneous. I'm sorry that I can't just answer your
question but it's -- the description is --

Q  What do you mean?

A Thé description is not fitting the instance

that happened for me per se.

0 Put his arm movement aside for a minute.
A Okay.
Q Okay?

A All right.

Q We know simultaneously he's using his right
arm to grab on to that limb while YOu're making that
gsecond cut to the fourth branch, right?

A Yes.

Q That's happening simultaneously; I understand

A Yes. Okay.

Q My question is, while you were going down tb
that second cut of that fourth branch, you're moving
the chain saw forward to cut that branch, right?

A Yes.

0 And in the process of moving the chain saw

forward to cut that fourth branch, that is the process
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that takes your saw blade into his arm. Whefher his
arm is moving or not, we can -- I can ask that next,
but the process of you moving forward with the chain
saw 1s bart of what led to his arm being cut, right?
MR. BARCH: I'm going to object to the form of

the guestion. It's also argumentative. Go ahead.

BY MR. MAST:

Q Go ahead.
MR. CALLAHAN: I'll join that objection.

BY THE WITNESS:

A As you had said, it's part of how it
happened.

Q Right.

A It's an equal share.

Q Okay. Egual share meaning vyou're saying his

arm's moving near the limb as well as the chain saw
yvou are operating is pushing forward toward that 1limb
and the arm and the chain saw meet and he becomes
injured, correct?

A Correct.

Q Okay.

(A short break was had.)

BY MR. MAST: |

0 All right. Finish up where we got this tree
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now. So you're holding the chain saw, you're going
for that second attempt at the fourth branch to cut

itj and while you are cutting that fourth branch is

when the -- when Paul's arm is struck; is that right?
A Yes.
Q And so the chain saw is under your control at

the time, right?

A Yes.

Q | You're not out of control, are you?

A I'm in control with the chain saw, ves.

Q Okay. And you're wanting to cut if when this

happens, right? You're wanting to cut with it when it

happens?
A Yes,
o) Okay. You are attempting to cut the branch

and that's when Paul's arm is attempting to hold on to
the limb, right?

A Correct.

Q And the chain saw is in motion when Paul's
arm is struck, correct?

A Yes,

o) Okay. 2nd the first time you see Paul's arm
is when his right hand is grasping the base of the

limb below the fourth branch, correct?
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A Yes.

Q You don't see it coming from the side toward

that bottom part of the --

A No.

Q -- 0of the -- of the limb, correct?

A No, I did not, correct.

Q Is that correct?

A (Nodding. )

Q Okay. Is that correct?

A That is correct.

0 Okay; Okay. When he gets cut, what i1is the

first thing that happens? Does he scream? Do you say
something? What's the first thing that happens the
split second he's cut?

A I say no. He says vyes.

0 And what do you mean by no? You mean no,
that's not happening or what?

A Yeah, like no. No, it didn't happen.
Okay. And he says what?
Yes. Let's go. |
Yes what?
Let's go.

Let's go what?

H- I © N - @ B o)

Let's get out of here. It's time to go.
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We've got to go to the hospital, you know. Yes, let's

go.

Q ‘That's the first thing that happens once he's
cut, right?

A Yes.

Q And when he gets cut, are you able to see the
chainvsaw making contact with hisg arm, or how do you
first discover he's cut?

A It‘just looked like I could have nipped him.
It was so close that it looked like I could have

touched him.

Q Okay.
A “That's what I did, I touched him.
Q All right. Had Paul ever held a limb before

he got cut with both hands before this?

A No.

0 Okay. So you did not expect him to do that?

A No, I did not.

Q Okay. And after you say no and he says yes,
do you guys -- do you basically put the chain saw down

~and get in his car and go to the hospital?

A T threw the‘chain saw down and got in his car
to go to the hospital.

Q Was he bleeding?
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A Yes.

0 Do you know -- and, again, I don't knows are
fine answers. I'm not trying to imply you know things
but I jﬁst have to ask. Do you know how far or how
deep the chain saw went into his arm?

A I could tell you pretty accurately. I was

there in the operating room. Tt never went past the

epidermis.
What do you mean, the skin?
A Yeah.
0 Did it open the skin?
A Yes.
Q And it was bleeding?
A Yes.
Q | Okay. Well, I mean, the doctors will be able

to tell us how deep it wént. Are you telling me you
have some kind of medical ability to tell how far it
got cut? |

A I'm educated to a certain extent and I was
educated there in the emergency room and I heard
everything that was being said and I was shown and
even Paul said look, and I was right there the whole
time looking.

Q You don't have any medical education or
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ex- --
A No, I don't.
Q Wait. Back and forth here, please, please.
You don't have any medical education or training, do
you?
A No.
¢ Okay. So any type of depth of incision or
cut that you would be talking about would be just

based upon what you saw visually, correct?

A It was visual, ves.

Q You never went with your finger inside the
wound?

A No.

0 Or any type of object?

A No measuring devices were employed, no.

Q Okay. Did you hear the doctors talk about

how far it was cut in?
A Yes.
How far did they say?
Not deep, that wag their assessment.
Okay.
He was lucky.

Okay.

i O A O R

It only hit the fascia; that's what they
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said.

Q@ . All right. Do you know -- You've known Paul
a long time beforé the accident?

A | 35 years.

- Q Okay. Have you ever known him to be injured

in any way before this accident?

A Yes.

Q Okay. What is that?

A A car accident.

Q When was that?

A I cannot put a pin date on it, but I can say

it was over seven years ago.

Q Okay. So maybe around 2006, somewhere around
‘there?
A I am guessing at that, but I know that there

was an instant which he was involved in an accident
and he also pursued.

Q Okay. Here, listen. Just follow me. If vyou
follow me, wé‘ll go where we need to go and get there
fast, okay?

A As I said, it's a struggle because of my
character.

Q All right.

A I'm descriptive and inclusive.
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'Q Fair enough.

A  You don't have to keep correcting me -- or

you do have to correct me; that's your job, but --

Q . Fair enough.
A -- I'll try to get there for you, okay?
Q All right. Motor vehicle accident about

2006. Were you in the accident with him?

A No.

Q Do you know what injuries he suffered in that
auto accident?

A Nerve damage to the left elbow that was

allegedly struck.

Q In this case you mean?

A In that other -- Yeah.

Q Did he ever have any surgery for that left
elbow?

A T know he was poked and prodded. I don't
know if he was -- had actual open surgery for it
though. |

0 Did he e&er resolve that injury up until the

accident ‘in this case?
A I don't know.
0 Okay. Other than a left elbow nerve injury

in a motor vehicle accident around 2006, any other
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injuries from{that motor vehicle accident?
A I don't know.
Q Okay. How do you know about that left elbow

nerve injury then?

A Becauée he showed people and talked about it
openly.
Q Was it a different location than where he was

lacerated or cut in the chain saw in this case?

A Yes, it was an entirely different arm.

Q‘ Oh, I'm sorry. You're right. I'm sorry. I
wasn't thinking that far ahead. Good. 1In this
case -- In this case the chain saw was the right arm.
In that case it was the left elbow, right?

A Yes.

Q ‘Okay., Any other injuries other than the
motor vehicle accident?

A I'm not aware of.

Q  Okay. Any other prior -- prior to this case,
any prior injuries to Paul?

A Not that I'm aware of.

Q Any prior conditions of ill health with Paul
before his chain saw accident?

A I'm not aware'of any.

Q In the four or five vear let's say -- Strike
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that.

In the five years before this chain saw
accident in June of 2011, was Paul in any way disabled
or limited in what he could do physically? |

A I don't know.

Q Okay. Well, to what extent you do know -- to
what extent your contact you've had with him, you're
not aware of ahy;'fair enough? |

A Correct.

0 Okay. Are you aware that Paui was under any
medical consultation or treatment in the five vyears
prior to Paul's éhain saw accident in this case?

A I am not aware.

Q Okay. After this accident are you aware of
Paul receiving medical treatment from time to time for
his right arm laceration?

A Yes.

Q How many times -- Let's say in the month
after this chain saw accident, how many times did you
see Paul? I mean, was it every day?

A No. No. Maybe three or four times since
thig accident I've seen him.

Q Total?

A Yeah.
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Up until now?

A Yeah.

Q Oh, I see. S0 it's been ﬁery infrequent
then?

A Yes.

Q Okay.

A Just the iﬁstances'where weiexéhanged what I

had given in the beginning of this deposition.

0 Right.
A -Those are the only times I spoke to him.
0 All right. So let me summarize‘that just to

make sure we're clear. What vyou're sayving is, I'm
assuming before the accident you saw Paul a lot,

right, or not?

A I wouldn't even say frequency. From time to
time.

Q Maybe once every couple of weeks or
something?

A Yeah, that's honest. That's fair.

Q All right. So let me word that all out then.

Before the accident you were seeing Paul every couple
of weeks maybe infrequently; fair enough?
A Infrequently, okay, ves.

Q Fair enough?
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A Yes.

Q After the accident vyou saw Paul only on those
occasions where you had words with him that you

described at the‘beginning of the'deposition?

A Correct.

Q and that would have been, looks like, four
times? |

A Yeah.

Q Right?

A Yeah,

Q Okay.

A With the exception of the one time when he

did come up to help me work, but we didn't discuss

anything that had to do with the case; he just came up

to work.
0 When was that? Was that a different time?
A It was after the accident. He helped me do a

roof on my house.

Q So it's different than the four times we
talked about at the beginning of the deposition?

A Yeah, we were talking about'conversation and
this wasn't really conversation. It was -- we were
just working.

Q Okay. So that's why I'm trying to get this -
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summarized.
A Okay.
Q After the accident we talked about four

different times vou had a conversation with Paul about
various things. We talked about those, we tried to
give approximate dates and things.

A Yes.

¢ Okay. Other than those four conversations

with Paul, you said there was one other time you

had -- you were with Paul after his accident and that

was to do a roof?

A My roof at my home, veah.
0 Okay. When was that?

A It would be October.

Q Of what vear?

A 2011.

Q Same year as the accident?
A Yes. Yeah.

Q All right. So you did -- Was he helping you
do roofing work on your house?

A He was helping me tear it off.

Q Okay. Did he have any kind of bandage or
brace on hisgs right arm from the injury in this case?

A No.
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How many days was he helping you?
Just one.

For how many hours?

Five, six hours.

Okay. So you're saying after the aécident in

October of 2011, we're talking maybe about four months

after the accident, Paul helped you oh one day five to

six hours to pull your old roof up off your house?

A

o 0

LOR I © B . © B

A

Yes.

Okay. Was anybody else helping you --

Yes.,
-—- during that time?

Who?
Mike Shoshie, neighbofhood friend.
How do you spell that?
SHOSHTIE.
Is he still a neighborhood friend?
Yes, he isg.
Where does he live?

Two blocks away from me. I can't give you

his address; I don't retain it in my memory, but I

know where he lives. I could submit that to you at a

later time if you'd like.

Q

Very good.
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MR. BARCH: I need to at least go on record that

we started around 1:00. There's been some breaks,
it's now 3:45. If Mr. Gagnon's attorney is going to
stick to the three-hour limit, I need some time.

MR. MAST: I'll try to Wrap it up.

MR. BARCH: I know, but I don't want to get to
the three-hour point and have the plug pulled.
There's ohly 15 to 20 minutes left.

MR. MAST: Well, I guess that's -- that's -- I
mean, we didn't -- Hold on. -

MR. BARCH: Well, I think you and I have a duty
to share our time.

MR. MAST: Before the dep we didn't really
discuss this so it's fair that you bring that up. I
don't know if you have a lot, but I'm trying to wrap
it up now with me. I don't think I'm going to take
the full -- I don't think I'm going to be a half an
hour from now. I don't know how much time you have so
is it -- do you have a 1ot of time or are you just
looking at 10, 15 minutes?

MR. BARCH: Yeah.

MR. MAST: Yeah, so we should be fine.

MR. CALLAHAN: Yeah, during the break Mr. Mast

and I discussed this. We're told the deposition
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started at 1:12. He said he'd wrap it up so you
should have time. |

MR. MAST: Yeah. ,

MR; BARCH: Okay. Good. I just want to make
sure we're all on the same page, that's all.

MR. CALLAHAN: If you go a little over, I'm not
going to jump up and scream.

BY MR. MAST:

0 Anyone other than Mike Shoshie, you and Paul
that was assgisting on your roo£ at the time Paul was
helping‘you?

A No one else was assisting but there were
witnesses that seen him helping in those duties.

Q That was my next question by the way. Who
was that?

A Joe Vl1k.

How .do you spell the last name?

A V It K. No vowels.

Q Where does he live? ‘

A In the neighborhood by me also.

Q Anybody else?

A My wife.

Q Okay. And are you aware of him having any

difficulties in helping you during those five or
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six hours because of his injury in this case?

A He seemed to not exert himself fully and was,
if not nursing, staying away from using that arm in
fullrbuﬁ nonetheless was stiil grappling and'moving.

Q Fair enough. So you're allowing the fact
that he was reserving some of hié -- saving himgelf a
little bit for the right side where he hurt his arm in
this chain saw accident as if there was something
still lingering there?

A Yes.,

Q Okay. But he still was able to help you for
five or six hours irrespective of what might be his
ongoing issue?

A Yes.

Q Okay. 8o other than those five to six hours
that given day in Oétober 2011, you had four‘other
meetings and conversations with Paul that we already
fully talked about and there's no more need to detail
those anymore; fair enough?

A Correct.,

Q Okay. And the first conversation was coming
right out of the hospital that day of the accident,
right?

A Yes.,
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Q The next one was four months later, the other
one was 2012 and the last one waén't about any
financial thing but it was a little bit before the
2012 meéting; fair enough? | |

A Yes.

Q Okay. Have you now told me everything that
you had -- Well, strike that. |

Let me ésk this question first. Did you

and Paul at any time discuss how or why the accident

occurred?
A No.
0 Okay. And that's on both sides. You never

told Paul, Hey, why were you holding on to the branch,
or, I didn't know vyou were doing that, or, Why were
you grabbing with your right arm? You never told that
to Péul, did you?

A No.

Q And Paul never said, Hey, why were you
cutting the way you did, or anything like that; he
wasn't complaining to you? |

AA No.

Q Okay. Have you talked to anybody else other
than your attorney and your insurance company about

what happened?
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A No. My mother. Just back to my mother.

Q - Oh, and you might have -~ You know what?
This isn't a big deal, but I think in terms of just
being all-inclusive, you did -- I printed out what my

assistant wrote down from a recorded statement that

yvou knew I was taking over the phone of you, correct?

A Yes.

Did vyou read this at all?

A That one I -- Yeah.

Q Huh? |

A Yeah.

Q This is the narrative from the recorded

statement that she took down and I'm assuﬁing she took
it down right. I didn't go and read it and listen to
it.

A Yeah, I had a few blanks in there and such
that, you know _

Q Well, hold on. The question is --

A Yeah. |

Q And I'll mark this as Exhibit 2, okay, and
I'11 just put a 2 for now. But would you agree
that -- and I know you didn't listen to the recording
so I understand that, but wduld yvou agree that reading

this narrative marked as Exhibit 2 accurately states
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what you would have séid on that phone call to me?

MR. CALLAHAN: I'd just object to the form of the
queStion and as to the number of variables with the
recordihg and with the transcription of the process
itself, including some of the language in the
transcript énd ask him if he could -- I think it's
better if thisvwould be pointed out page by page or --
excuse me -- line by line more or less if he's
agreeing with that.

MR. MASTQ I can do that. ’Yeah. Joe, I'm just
trying to make it easy.

MR. CALLAHAN: Yeah.
BY MR. MAST:

Q Let me put it this way: Have you read this
narrative from your recorded statement?

A Yes.

Q Is there anything in the narrative -- and
I'll let you read it again if you need to, is there
anything in this narrative, Exhibit 2, that you
believe you did not say that's attributed to you?

MR. BARCH: Form of the question, but go ahead.
BY MR. MAST:

) Here, I'll give it to you again. Just read

it through. I don't want to go through line by line
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unless you want to but basically I'm asking you, did
you say those words and is this --
A This besides the blanks that are there --
Q  Yeah, besides the blanks.
A -- yeah.
Q Okay. All right.

MR. CALLAHAN: And I'd just point out too that

there seems to be -~ like if you read that thing in

total, there are eight parts where the subject and
verb don't agrée, there's pérts where it goes on, it
doesn't make sense and that also has to be considered
as well as to the totality of the accuracy and the
candor of the statement.

BY MR. MAST:

Q Okay. This is my question, and again I know
you didn't compare the audio to that statement; but
vou read that statement and all I'm asking is,»you
generally recall giving me a statement over the phone,
right?

A Yes, I do.

Q And does that generally, and again we can
listen to it to find out Specifically what it says;
but does that generally meet with your recollection of

what you said?
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Yes.

Okay. And that's Exhibit 2, correct?

R R

Yes.

Q | All right. Again, it is what it is. Let's
put Exhibit 2 on here So-we can keep track of these
things. Okay.

Now --

MR. MAST: Oh, I didn't put this on the record.

I'd like to put this on the record. I don't have

answers today of interrogatories, nor I don't think
this response is to my production request. Let me
just see. No, this response to the production request
is to codefendants' response. So I don't have that
discovery, nor answers to interrogatories to my
discovery. I'm assuming nothing is going to be crazy
or different than what went over today but to the
extent it does, I'm going to reserve;my right to the
extent I need to, but let's just mark this as
Exhibit 3.
BY MR. MAST:

Q And what Exhibit 3 is, is what I was given
todéy right before the deposition are, Mr. Gagnon,
your answers to codefendants' interrogatories and

response to production request. Nothing that you need
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to concern yourself to other than T will ask you
Exhibit 3, is this your signed answers to
interrogatories that you're giving in this case?

A Yes, I received this in the mail and answered
those questions as they are printed.

Q And you signed it verifying these are your
true and correct answers, correct?

A Yes.

MR. BARCH: Do you have a signed version? I

don't have a signed one.

MR. MAST: Yeah, it's signed.
BY MR. MAST:

Q All right. Has -- I think defense counsel
already answered this, but I just want to make sure
that you haven't heard anything that your defense
counsel hasn't heard -- has your homeowners insurance
rejected or reserved their right for coverage in this
case at all, to your knowledge?

MR. CALLAHAN: I'd just object, it may call for
privileged conversation and I object as to it may call
for conversations with insurance company but -- and I
can answer as far as I know, there's been no rejection
of anything, and I'l1l make that stipulation --

MR. MAST: I'll accept your answer then; that's
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fine. All right. Let me just look through your

answers to interrogatories, the ones that I've got.
Hold on one minute.
BY MR. MAST:
Q Have you talked to your mother -- Or strike
that.
Have you talked to your parents at all

about this incident with regard to whether they saw

anything?
A No.
Q Okay. Do you know if they saw anything

regarding the incident?
A T know they didn't see how it went down.
0 Did they -- Do you know if they saw the
process of what you and Paul were doing in cutting
these branches down? |
A No.
Q Okay. Do you know if they knew about the

incident before you left the property that day?

A Yeah, they knew that something had
happened --

0) Okay.

A -- bad.

Q Okay. Since you only met or spoke with Paul
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on a few various occasions after the incident, I'm
assuming you're not really up-to-date on the nature
and extent of his recovery and/or his medical injury;

fair enough?

A No, I'm not.

Q Is that fair enough?

A That's fair. |

Q Okayf So what limitations or the severity of

the injury and what it's turned out to be, you don't
know about; falr enough?

A T don't‘know.

Q Okay. And the work you were doing was at the
request of your parents, correct?

A It was at the submitting of my parents for my
suggestion that it was a good time to do this.

Q It wags for purposes of your parents. It was

their property and it was --

A Yes.

Q -- work doilng --

A Tt was for purposes of my --

Q Hold on.

A Okay.

Q It was for their purpose, your parents'

purpose to do it. You weren't benefiting yourself in

Dulberg 000730






10
11
L vlz
13
14
15
16
17
18
18
20
21
22
123

24

Page 187

doing it, were-you, other than getting money for it?
MR. BARCH: I object to the form of that

question. It calls for legal opinions.

| MR. MAST: I .don't —

BY MR. MAST:

0Q Go ahead. Do yvou want me to ask the question
again?

A Yeah.

0 All right. Thé work you were doing in

cutting the tree on your parents; property when this

injury occurred was to benefit your parents, correct?

A Yes.
MR. BARCH: Same objection.

BY MR. MAST:

0 Okay. And you were getting paid to do it,
correct?

A Yes.

Q Okay.

MR. MAST: Go ahead. I'll let you go and see if

I have anything else here.
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EXAMINATION

BY MR. BARCH:
Q Hopefully don't have to cover everything over

again, but I do want to back up a little bit. Mike

McArdle?;
A Mike Mcartor.
0 Mcartor?
A Yeah, Mcartor.
Q He was a frieﬁd of yours for a long time as
well?
A Yes.
Q And what's the connection between him and

Mr. Dulberg? I mean

A They both live together in Paul's'mother's
home.

Q They've been living together for years?

A Ten vyears.

Q Ten years?

And it's a sensitive question, but are
they a couple?
A A lot of people wonder.
0 -Okay. Well, do you know?
A I don't know.
Q

You've known them both for vears.

Dulberg 000732






10

11

12

13

14

i5

| 16

17
18
19
20
21
22
‘; 23

24

Page 189

A I don't know. I mean, I don't know either
way so I just don't know. I'm not being facetious; I
just don't know.

Q Have you ever télked to Mr. Mcartor about

what happened?

A No.
Q No?
A No.
Q They -- There was one conversation --

(Short interruption.)
BY MR. BARCH:

0 There was one conversation I think you had
with Mr. Dulberg and Mr. Mcartor was present?

A Yes.

Q And let me see if I can remember which one
that was. Do ybu remember of the four that we talked
about earlier --

A Yes, it's the one in the kitchen where Mike
was present and Paul had commented that he thought
that this was a blessing and the best thing that could
have happéned because he won't have to work another
day of his life. Won't have to retrain for a job,
blah-blah~blah, on and on. |

Q Okay. Do you recall Mr. Mcartor making any
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statements?
A No. ©No, Mike is a listener.
Q  Okay.

A He stays out of things.

Q And i may be confused but was that the same
conversation where he -- where you basically said vyou
wouldn't tell something that wasn't true?

A - No, that was a separate cohversation. I was
leaving his house and he kind of jusﬁ blurted'out
aCIOSS'the kitchen where Mike was witness to him
saying it.

Q The one that Mike was there, there wasn't any

discussion about money or --

A No.

Q -- testifying any certain way?

A No.

Q Okay. All right. I guess going back to.this
whole situation, what brought vou out to your -- I
guess to this -- to do this work at vour mom and dad's

place. That's your mom, right?

A Yes.

Q Carolyn is your mom, and Bill's been your
stepfather for years?

A For years, yeah.
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Q And you were there -- If I understand what
you're saying, you were there, there was a discussion

as to what to do with these trees now that the shed

was down?

A Correct.
0 And it was just a -- if I heard your
testimony, a good opportunity to take down these

overhanging trees?

A Yes.
0 Was there plans to put up a new shed?
A No. Actually, we installed the same size

shed on the same platform in the same spot after the
trees came down.

Q Okay .

A As I said, it was opportune because it was
absent now.

Q Ckay. But was there -- the long-range plan

was to put a new shed back in the same spot?

A Yes.

0 A replacemént?

A Yes.

0 All right. So before doing that, it was --

your thought is let's get rid of this overhanging

tree?
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A Yes.

Q0  All right. And I -- I -- This whole notion
as to whether you were paid or not paid, did they end

up giving you cash for doing work out there?

A I did a multitude of things; but vyes, for
that job -- |

Q Okay.‘

A -- there was many upgrades done on the

property, so

Q- Did you consider yourself to be their
employee or were you just doing a favor for them for
money, what?

A No, I was -- I was doing a favor and because
of the times, I was getting money where I could and my
mom wanted to supply me with some kind of means of
income because I couldn't find it anywhere else and T

provided a service for her.

0 You called it at one point a chore -

A A chore. |

Q -- that you were doing for them?

A Yeah.

0 All right. ©Now, with respect to the tree

trimming and then ultimately whether they were

removed, did either Bill or Carolyn come out there and
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tell you how they wanted this done?

A No. | '

Q Prior to you undertaking that job; did you
sit dowh with them and have them tell you what they

wanted done, what their expectations were, or anything

like that?
A No.
Q Have you ever actually seen either one of

them use a chain saw?

A No. _ |

Q Would you agree that you were free to cut
those limbs, take down the branches, to do that in any
way you saw f£it?

A Yes.

Q  And yoﬁ didn't have an invoice or a written

contract with them --

A No.

Q -- or anything like that?

A No.

Q And then this whole concept as to whether
David was there -- I'm sorry -- as to why Paul was
there, he was there -- yvou invited him over?

A I did.

Q And Mr. and Mrs. McGuire may have known he
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was coming over?
A Yes.

Q You told them that?

A Yes.

0 Did vou tell them that he was coming over to
help you?

A T said that I asked Paul to help me today and

they didn't say anything because we worked together
before and they're friends, so

Q» And at that point, if I heard'your testimony,
there was no discussion between'you and your parents
about them paying for Paul's time?

A No.

Q And that wasn't something that you and Paul
even talked about?

A No.

Q Even up until the point of ihjury, that was
not a subject of chversation?

A No, it was not.

Q Do you know if he was planning on taking some
of the trimmed-up branches for firewood?

A I was assuming in my mind that that would
suffice him initially, ves, because he had already

taken some before from the front vard. He has a
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fireplace at his home that he burns --

Q = Okay.
A -- where we don't -- or she doesn't here.
Q That was an assumptidn but was it actually a

" subject of conversation between you and he?

A No, we did not discuss it.

}Q So in térms of what, if anything, Paul might
get out of it, as you sit here today, you don't recall
any discussions with Paul about what he would get in
return for helping you?

A No, he just agreed to help a friend take down
some trees. |

Q And I -- if I'm understanding your testimony
too, Paul wasn't trying to override anything you were
doing; he wasn't telling you what to do either?

A No.

Q There was a lot of unspoken things happen

between the two of you?

A Yes,
Q ‘The branch that you and Mr. Dulberg were
working on -- I'm sorry -- the limb that you and he

were working on, that one you mentioned as you were
cutting that fourth branch as turning, that one

flexed?
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A Yes.

0 And YOu used the word flexed, at one point
also bowed, you used that word?

A Yes. 7

Q If I'm understanding what you're saying, the
actual limb itself bent?

A Yes.

Q All right. Did you have that happen on any

of the other 24 to 29 branches that you were cutting?

A No.

0 That was the first time that happened?

a Yes. |

0 All right. And the -- at the point in time

you described, and I don't want to go through in
detail what you and Mr. Mast just went over, but you
described how YOu were moving for that -- at the
second attempt to get that fourth branch; and if I
understood your testimony, simultaneously Mr. Gagndn

is coming in with his right arm to grab the limb --

A - Mr. Dulberg, ves.

Q -~ and the saw and his arm converged
simultaneously?

A Yes.

Q Okay. Had Mr. Dulberg gotten his hand
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anywhere near the chain saw any closer than 12 to
18 inches anytime prior to that?

A No.

Q At any point in time did you perceive or fear
that he was getting his arm too close or hand or

whatever, any part of his body too close to the blade

Aof the chain saw that you were operating?

A No. No.

Q Right ub until the very end?

A No.

0 Did you ex- -- As you were cutting, having

down 24 to 29 branches, because this happened vyou're

estimating on the twenty4fifth or thirtieth branch,

correct?
A Yeah, somewhere around there.
0 Limb. Did you expect him to be putting his

arm in there to help with the flex?

A No, because none of them flexed previous to
that. I didn't foresee it at all.

Q All right. And would you agree that prior to
June 28, 2011, indeed right up until the point where
Mr. -- where the saw came in contact with
Mr. Dulberg's arm, you knew that a chain saw could cut

somebody?
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Yes.
You didn't have to be told that --
No.
~-- by anybody else?
Did not have to be told that.

And would you also agree that you knew that

it would be important if you were using a chain saw to

keep it clear of somebody else's arm and hands and

body for that matter?

A

Q
A

Q
took with
A

Q
A

Q

Yes.

You didn't have to be told that by anybody?
No.

And you talked about a certain posgition you

the chain saw, you called it a lock --

. Locked elbow.

Locked elbow?
Yeah.

Is that where one hand's on there -- there's

like a bar that you can hold the chain saw with?

A
Q

trigger?
A
Q

Yes.

Then there's another part where there's a

Yes.

You actually have to pull the trigger to get

Dulberg 000742






10
11
12
: 13
14
15
16
17
18
19
20
21
22
_; 23

24

Page 199

the chain to move?

A Yes.

Q And which elbow are you talking -about being
locked,-both of thém?

A Right elbow locked into my ribs so that my
strokes were short.

Q Okay. So that was some -- that was a

technique that you were using to maintain control over

that chain saw?

A Yes.,
Q Is that something that you learned just in
practice or something you heard before?
A No, I witnessed people doing it when they're
in close gquarters because sometimes you'll have to do
that. You know, I have a friend who does tree

trimming and I'd just seen it performed before.

Q Okay.

A It's also less fatiguing on the worker.

0 And it may be elementary but correct me if
I'm wrong, you were -- as you were using the saw to

cut those branches off the limbs, part of what you
were doing is removing these limbs, correct?
A Yes.

0 The branches from the limbg?
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A Yeah.

Q And part of what you're doing is trying to

not hurt yourself --

A ' Correct.

0 - in the process?

A Yeah.

Q Were you also endeavoring to not hurt

Mf. Dulberg?

A Yes. I had no intentions of hurting anyone.

Q At any point in time prior -- right up until
the point where the chain blade camé into contact with
Mr. Dulberg's arm, did you feel there was a -- did you
feel compelled or was there anything causing you to
feel compelled to tell him to keep his hands or arms
out of the way?

A No, they were noﬁ in the way.

0 He was doing that all the way up until that

point in time?

A Yes.
Q And if I heard you, you don't know all the
injuries -- the extent of any injuries ox

complications Mr. Dulberg had as a result of that car
accident that he had?

A Nerve damage is all I was aware of.
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Q Okay. Whether he broke his neck or had any

residuals with the elbow, rehab or surgeries, none of
that you don't know?

A Yeah, I don't know.

MR. BARCH: Ali right. That's all I have.

MR. CALLAHAN: I just_have one -- two quick
questions that you may want to have some follow-up on
if I can just go?

MR. MAST: Okay.

EXAMINATION

' BY MR. CALLAHAN:

Q Mr. Gagnbn, are you aware of any other work
that Mr. Dulberg has done in addition to helping you

tear off a roof after the date of the incident?

A He tends a garden which is his whole front
vard this summer, the last summer. He did some -- He
did some renovation and tear-out work for a -- kind of

strange you asked that, but a homosexual that lives in
Twin Lakes and he just freely gave up, he's like,
Yeah, I met your friend Paul.

You khow, he helped me tear out . the dry
wall in my basement and stuff and then I was 1ike, oh,
really? And I asked him if he would testify and he

said, I don't want to get involved. So maybe he'd
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want to get involved now, I don't know, but that was

the one example; and then of course on my home, my

roofing.

Q So he did some demolition work for some other
people?

A Yeah.

Q And that was referred to in your statement

that you gave Mr. Mast before this deposition?
A Yes.
MR. CALLAHAN: Okay. That's all I have.
MR. MAST: Yeah, I want to follow up on that.
FURTHER EXAMINATION
BY MR. MAST:
Q He tends a garden. Do you ever watch him

tend the garden?

A I've seen him tend to his garden.
Q Since the accident?
A Physically walking in his garden and picking

vegetables, veah. I mean, as far as tilling and that,
no, I have not seen him labor as far as tilling,
although he did borrbw my'tiller to till it.
| Did I see -- Did I see him? No.
Q Okay. Have you ever seen him till his

garden?
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No.

The only thing you've seen him do since his

accident as far as his garden is to pick vegetables?

A

Q

Yeah. .

Okay. And that's just by when you drive by

you see him doing that?

A
there,

Q

A

e

A

He's -- He told me at those times when I was

you know, look at all the produce I have.

He told you when? What are we talking about?
When I was there.
After the accident?

Yeah. On those -- On those occasions that I

mentioned, he's got all his, you know, vegetables and

stuff lined up at his house.

Q‘

You're going too fast. On what occasions?

These conversations we talked about at the beginning

of this deposition weren't all at his house.

A

- OB

Q

No, the one where I was in the kitchen.
Right. That's the one time. You said --
Such as -- Such as that, YOu know, and --
Wait. Wait.

His brother doesn't tend the garden.

Hold on. Hold on. Stop. After the accident

how many times have you been to higs house?
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A As I had said.

Q How many?

A As I had said.

0 What is as I had said?' What answer -- How

many is that?

A You've got it written down right there.

0 How many? I don't know what you're talking
about. How many?
I told you the one time in the kitchen.
Right.
And there vyou gb._
So one time?

Yeah.

ORI O B T S

Okay. Just gay one then; that's the answer.
So the question is, how many times have you been to

Paul's house since his accident? It's one time,

right?
A Yeah.
Q Is that a yes?
A Yes.
Q Okay. So the times that you've seen anything

that he's done with his garden, have you ever visited
him to see what he does in the garden?

A No, I didn't witness him working in the
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garden.
Q  Okay. So what you're saving is the testimony
you just gave about him tending the garden is what you

have had that one conversation when you were at his

.house that one time after the accident, right?

A Yeah.

Q And that was a conversation you had with him

and he said, Hey, look at what I do when I tend my

garden?

A Yeah. .I was figuring maybe the dog helped
him, you know,

Q You know, I'm not trying to be funny. I'm
just trying to get the facts, okay? Because what ydu
say might -- you might not understand but it leaves a
lot of inferences. I'm trying to finish -- find out
exactly what you'mean as far as so I don't have to
infer what you mean, okay?

A Okay.

Q Sd I'm not trying to be funny about it. You

were there at his house one time after the accident,

right?
A Yes.
Q And that was the time four months after the

accident?
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A Yes.

@) Okay. And that's the information then that
you got about him tending his garden, correct?

A Yes.

Q Okay. You've never geen him tend his garden
since the accident, have you?

A Picking fruit, tending? Yeah. I mean, are
yvou talking about tilling so0il? Are you talking about
walking in the garden in the sense -- | |

Have you seen --—

A What are you saying is tending?

Q ~All right.

Av I don't understand.

0 Okay. i understand that.

A Okay.

Q How many times have you seen him in his

garden since the accident?
A We'll say ten times driving by his house,
going into the neighborhood that I used to live in, no

conversations, not stopping by, not talking to him.

Q T got the answer, ten times.
A But I'd usually seen him in his garden.
Q During those ten times vou've seen him in his

garden since the accident, what things have you seen
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A  Harvesting vegetables.

o) Picking.Vegetables?

A | Yes.

Q ‘Okay. With his hands?

A Yes.

0 Putting them in some type of basket or
something?

A Yés.

Q Okay. And you would see him just by passing
by so it'd be a matter of a couple seconds you would
see him, right?

A Yes.

0 For each of those ten times, right?

A Yes.

Q And those are ten separate dates?

A Yes.

Q Over a course of a summer?

A Over the course of since this occurrence.

YQ Okay. So that would be two summers?

A So two summers, right.

0 Okay. Very good. Let's talk about that

renovation work then. The renovation work that vyou're

talking about isn't something you saw him do, it's

Dulberg 000751
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something that somebody else told you that he has

done, right?

A Yes.

0 and who is the individual, what's his name?
A Mike Thomas.

Q Mike Thomas?

A Yeah.

Q He's the homosexual you were talking about?
A Yes,

0 And he lives in where?

A He lives in Twin Lakes.

Q .Okay{ Are you friends with him?

A No.

Q Okay. So you don't know personally what Paul

did, if anything, at Mike Thomas's house, you just
know what Mike Thomas told you, correct?

A Correct.

Q Okay. So whether he actually did renovation
work, meaning Paul, you don't know; fair enough?

A His basement was renovated.

Q Whether Paul did the work or not, vyou don't
know; fair enough? |

A I was told that he did the work.

0 Right, and so now I'm asking do you know if

Dulberg 000752






10
11
12
:‘m
14
15
16
17
18
19
20
21

22

423

24

Page 209
Paul did the work or just through what you were told?

A I was informed that Paul had done the work
inadvertently without-asking for me to be revealed
that soméone -~ someone had told me that I know this
person.

0 All right. Here, let me say it a'different
way.

A I know, yoﬁ're trying to work it your way.v

0 I'm not trying to work -- I'm just trying to
get the basigs of what you're saying and you didn't see
him do the work, right?

A No, I didn't see him do the WOrk.

Q So you don't know if he really did the work,
do you, other than what somebody told you, correct?

A | That's a fair assumption.

0 And Mike is the only person that told you he
did the renovation work, right? |

A That is correct.

Q And what part of the renovation work you
don't know; fair enough?

A That's a fair assumption.

Q Okay.

MR. MAST: That's all I have. Thanks.
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FURTHER EXAMINATION
BY MR. CALLAHAN:
0 I hate to do this but one more guestion.
Have you seen Mr. -- In the time you've seen
Mr. Dulberg after the accident, have you seen him
working on his computer?
A I've seen him working on his computer, vyes.
Q All right. And he seems to be able to use
both hands on the computer?
A He's always on his computer, yeah.
Q Okay.
A That's what he does.
MR. CALLAHAN: That's all I have. Thank you.
MR. MAST: ©Now I've got to ask you that. All
right.
FURTHER EXAMINATION

BY MR. MAST:

Q How many times have you been to Paul's house

since the accident, just that one time?

A' Yes.

Q Is that the only time you've seen him operate

his computer after the accident?
A That was the time that I've seen him, vyeah.

0 Okay. Fair enough.
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MR. MAST: All right.

MR. CALLAHAN:

Signature reserved.

(Witness excused.)

Page 211
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STATE OF ILLINOIS )
) SS.
COUNTY OF McHENRY )

IN THE CIRCUIT COURT FOR THE TWENTY-SECOND
. JUDICIAL CIRCUIT _
McHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,

12 LA 178

=
o)

vVS.

DAVID GAGNON, Individually,
and as Agent of CAROLINE
McGUIRE and BILL McGUIRE;
~and CAROLINE McGUIRE and
BILL McGUIRE, Individually,

T N e N S Nt e et et e e e e

Defendants.

I, DAVID A. GAGNON, state that T have read the
foregoing transcript of the testimony given by me at
my deposition on February 4, 2013, and that said
transcript constitutes a true and correct record of
the testimony given by me at the said deposition
except as I have so indicated on the errata sheets

provided herein.

DAVID A. GAGNON

No corrections (Please initial)
Number of errata sheets submitted (pgs.)

SUBSCRIBED AND SWORN to
before me this day
of . 2013.

NOTARY PUBLIC

Dulberg 000756
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STATE OF ILLINQIS )
) SS.
COUNTY OF COOK )

I, Margaret Maggie Orton, Certified Shorthand
Reporter and.Registered Professional Reporter, do
hereby certify that on February 4, 2013, the
deposition of the witness, DAVID A. GAGNON, called by
the Plaintiff, was taken before me, reported
stenographically, and wds thereafter reduced to
typewriting under my direction.

The said deposition was taken at theroffices of
Thomas J. Popovich, 3421 West Elm Street, McHenry,
Tllinois; and there were present counsel as previously
set forth.

The said witness, DAVID A. GAGNON, was first
duly sworn to tell the truth, the whole truth, and
nothing but the truth, and was then examined upon oral
interrogatorieg.

I further certify that the foregoing is a true,
accurate, and complete record of the questions asked
of and answers made by the said witness, DAVID A.

GAGNON, at the time and place hereinabove referred to.
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Page 214
The signature of the witness, DAVID A.‘GAGNON,

was reserved by agreement ofAcounsel.

| The undersigned is not interested in the within

case, nor of kin or counsel to’any of the parﬁies. |
Witness my official signature on this 9th day of

December, 2013,

/%ﬁ(\%%w @cﬁm/\,

MARGARET MAGGIE ORTON CSR, RPR

CSR No. 084-00404¢6
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3
; APPEARANCES: 1 THE REPORTER: Sir, can you raise your right
MR. HANS MAST 2 hand, please?
3 LAW OFFICES OF THOMAS J. POPOVICH
3416 W. Elm Street 3 WILLIAM McGUIRE,
4 McHenry, Illinois 60050 4 after being first duly sworn, deposeth and saith as
(815) 344-3797 5 follows:
5 :
Appeared on behalf of the Plaintiff. 6 EXAMINATION
6 .
MR. RONALD A. BARCH 7 BY MR. MAST:
7 CICERO, FRANCE, BARCH & ALEXANDER, PC 8 Q. Please state your name, sir.
6323 East Riverside Boulevard 9 A Willi McGui
8  Rockford, Illinois 61114 - Wililam Hctuire.
(815) 226-7700 10 MR. MAST: This is the discovery deposition of
9 - . . .
Appeared on behalf of the Defendants, Carolyn 11 William McGuire, taken pursuant to notice, in
10 and Bill McGuire. 12 accordance with the applicable rules.
11 MR. PERRY A. ACCARDO 13 BY MR. MAST:
LAW OFFICE OF M. GERARD GREGOIRE 14 Q. Mr. McGuire, what's your address?
12 200 North LaSalle Street
Suite 2650 15 A. 1016 West Elder Avenue, McHenry,
13 Chicago, Illinois 60601 16 Illinois 60051.
(312) 558-9821 . .
14 17 Q. Okay. And you live with Carolyn?
Appeared on behalf of the Defendant, David 18 A. Yes.
15 Gagnon. . .
16 19 Q. She is your wife?
17 20 A. Yes.
18 B * * *
19 21 Q. How long have you been married?
3(1) 22 A. I am not remembering very good. '91. Since
22 23 '91.
22 24 Q. Okay. And you have always lived at that

2
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1 address? 1 A. Yes.
2 A. Let's see. 2 Q. Okay. So you have some type of permanent
3 Q. I meant during your marriage. 3 chronic back problem?
4 A. I moved inin '89. 4 A. Yes.
5 Q. At the Elder address? 5 Q. All right. T am sure you have used a chain
6 A. Correct. 6 saw in your life, correct, or not?
7 Q. Before you were married? 7 A. No.
8 A. Yeah. Yes. 8 Q. So you never used a chain saw?
9 Q. Okay. Do you have any prior marriages? 9 A. No.
10 A. No. 10 Q. Okay. Although we have a chain saw here on
11 Q. Okay. Any children? 11 the table that I am understanding you and Carolyn
12 A. No. 12 purchased --
13 Q. Okay. Okay. And Carolyn has three children, 13 A. Correct.
14 two daughters and a son, correct? 14 Q. --the same year as Paul's accident at your
15 A. Yes. 15 house?
16 Q. And the son is David Gagnon? 16 A. Yes.
17 A. Yes. 17 Q. Okay. And I might be wrong but I am taking
18 Q. Okay. And have you known Dave -- Well, let 18 this from what Carolyn said but Carolyn said that
19 me ask this: How long before you were married did you |19 sometime early 2011 before Paul's June 2011 accident
20 know -- 20 you two purchased this chain saw that's here on the
21 A. I have known Dave since 1984. 21 desk today?
22 Q. How did you meet Dave? 22 A. Yes.
23 A. Through his mother. 23 Q. And it's a red bodied chain saw and it's a
24 Q. So you have known Carolyn since '84 as well? 24 gas chain saw, correct?
5 7
1 A. Correct. 1 A. Yes.
2 Q. Okay. Isthat when you started kind of 2 Q. From Efco, E-F-C-O, MT, 3500. That's what I
3 dating, that type of thing? 3 am reading off of it; is that right?
4 A. Yes. 4 A. Yes.
5 Q. Where did you meet? Through what kind of -- 5 Q. Yes?
6 A. Where did I meet Carolyn? 6 A. Yes.
7 Q. How did you meet Carolyn? I'm sorry. 7 Q. Okay. Who purchased it?
8 A. I met Carolyn at a marina. 8 A. 1did.
9 Q. Okay. And are you retired? 9 Q. Okay. Where did you purchase it from?
10 A. Yes. 10 A. Menards.
11 Q. What is your work -- Before you retired, what 11 Q. And since you have never used the chain saw
12 were you doing? 12 before and I am assuming because of your injury you
13 A. Carpenter. 13 weren't planning on using this one, why did you
14 Q. Okay. When did you retire? 14 purchase it?
15 A. '06. 15 A.  Well, I was wondering if we had a storm come
16 Q. Is that because of the disability? 16 through and some trees come down I would learn how to
17 A. Yes. 17 useit. I am a carpenter.
18 Q. Okay. Are you -- What's your injury? What's 18 Q. Okay.
19 your disability, back? 19 A. And I pick up things very quick but if I
20 A. Correct. 20 don't have to use it, I don't want to use it.
21 Q. Okay. So you are not able to do heavy type 21 Q. Okay. So you got it in case?
22 work; is that correct? 22 A. Emergency, correct.
23 A. No. 23 Q. Okay. And you got it for your use, not
24 Q. Is that correct? 24 anybody else's?

6

Page 5 to 8 of 53

POP 001438






1 A. Yes. 1 A. You know, probably -- I believe it was. 1
2 Q. For yours, I mean, you physically? 2 Dbelieve it was.
3 A. Personally. Personally in case we have trees 3 Q. Carolyn seemed to think the apple tree
4 come down or any of that problems. 4 cutting was sometime in May of that year.
5 Q. But for you to use, correct? Not for you to 5 A. You know, she was probably right. It was
6 have somebody else use. You got it for you to use; is 6 before the pine tree.
7 that correct? 7 Q. The evergreens or --
8 A. Basically I bought it if one of the kids 8 A. Well, I call them evergreen, pine tree.
9 wanted to borrow it, I would let them borrow it. 9 Q. Same thing. Right. Before Paul's accident?
10 Q. I understand the options there, but I am 10 A. Yes.
11 asking the reason you bought it is for you to use, not 11 Q. Right. Okay. So according to you, sometime
12 somebody else to use? 12 in May 2011 when the apple tree was being cut down by
13 A. Yes. 13 Dave, Paul was also there to help and he used it to
14 Q. There is options, anybody can use it. I get 14 cut the stump?
15 that. 15 A. The stump, the tree stump.
16 A. Yes. 16 Q. Down lower?
17 Q. But you bought it for yourself to use, 17 A. Yes.
18 though, correct? 18 Q. Okay. And that's the only time -- So the
19 A. Yes. 19 only time you ever saw Paul use a chain saw before his
20 Q. All right. How long have you known Paul 20 accident in June 2011 was the one time at your house
21 Dulberg? 21 when he cut the stump off that apple tree?
22 A. I probably met him in the '80s because David 22 A. Yes. He got the stump lower to the ground.
23 and him were probably friends and, you know, kids come | 23 Q. Isthat true? What I just said, is that
24 over and come and go and that's probably when I ran 24 true? I will say it again because you interrupted me
9 11
1 across him the first time. 1 by adding on. Let's just answer what my question is.
2 Q. All right. Before -- I think Paul's chain 2 Okay. My question is: The only time
3 saw accident at your house was sometime June 2011; is 3 you ever seen Paul use a chain saw before his accident
4 that your understanding? 4 at your house in June 2011 was when he cut the stump
5 A. Yeah. 5 down a little bit lower from the apple tree that was
6 Q. Okay. Did you know Paul to ever use a chain 6 at your house in May of 20117
7 saw before his injury at your house in 2011? 7 A. Yes. The one David Gagnon cut down and he
8 A. Yes. He was on the property and David used 8 got the stump down lower, yes.
9 the chain saw. 9 Q. Is whatI just said true?
10 Q. Are we talking the day of his accident? 10 A. Yes. Yes.
11 A. This is prior. 11 Q. All right. Because you keep adding. Just
12 Q. Okay. Go ahead. 12 answer -- If you don't understand my question, I will
13 A. Because you were asking if Paul -- I ever saw 13  reword it, but try to answer what I am asking instead
14 him operate a chain saw. 14 of adding on to what my question is, all right?
15 Q. You are right. 15 A. Okay.
16 A. And he was at the house. David cut down an 16 Q. Got me?
17 apple tree in the backyard and I saw Paul use the chain 17 A. Yeah.
18 saw on an apple -- the stump, the apple stump, to try 18 Q. Did you see Paul doing anything with the use
19 to get it closer to the ground. That's the only time I 19 of the chain saw that you thought dangerous or unsafe
20 ever seen him use the chain saw. 20 before his accident?
21 Q. Fair enough. Was that in the same year of 21 A. No.
22 his accident at your house? 22 Q. Did you know that Paul -- and I'm not sure he
23 A. That was prior. 23 was but I have to ask you. On the day of Paul's
24 Q. Same year, though? 24 injury at your house in June 2011, you know, with Dave

10
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1 there, do you know if Paul was ever even using the 1 honest. Okay. Why do you think he is a fibber?
2 chain saw that day? 2 A. You know, it should be cut and dry. I mean,
3 A. No. 3 it was an accident.
4 Q. Do you know? You don't know? 4 Q. Right. All right.
5 A. Idon't know if he was using the chain saw. 5 A. And that's all I know.
6 Q. That's what I am asking. Okay. Let me ask 6 Q. Isit-- SoI am reading into this, you can
7 you a couple questions and today -- Well, let me ask 7 tell me if I am wrong, but is it because a lawsuit was
8 it this way: When is the last time you spoke or saw 8 filed; is that why?
9 Paul? 9 A. Duh. Yes.
10 A. Probably three weeks ago in a grocery store. 10 Q. Well, listen, I have to ask these questions,
11 Q. Did you speak to him or just see him? 11 sir. Let me just go through this and make it easy for
12 A. Said hi. 12  me, all right?
13 Q. Did he say hi to you? 13 A. I'msorry. Yes.
14 A. Yes. 14 Q. You are making it hard. The fact that a
15 Q. Was thatit? 15 lawsuit was filed and you are part of that lawsuit has
16 A. Correct. 16 that made you feel that he is a fibber?
17 Q. Did you see him carrying anything? 17 A, Well --
18 A. No. 18 Q. Or1Iam trying to find out.
19 Q. Okay. Did you see him do anything that would | 19 A. Basically, since the lawsuit was filed and,
20 suggest he wasn't having problems with his arm that he 20 vyou know, it wasn't cut and dry, I just probably don't
21 cut in this chain saw accident at your house in 2011? 21 want nothing to do with him now, so.
22 A. 1did not see him doing anything but walking 22 Q. Okay. So let me -- again, I have -- because
23 with his mother. 23 some of the words you have used, I have to ask you
24 Q. Okay. Before Paul's accident in June 2011 at 24 about it. Do you feel he is a fibber or you just
13 15
1 your house, were -- did you consider him a friend, 1 don't like the fact that he filed a lawsuit against
2 just a friend of your stepson's? How did you -- What 2 you?
3 was his status with you? 3 A. 1don't like the fact that he filed a
4 A. I considered him a friend of my stepson. 4 lawsuit.
5 Q. Okay. So more of an acquaintance to you 5 Q. Okay. So fibber meaning liar, you are not
6 then? He wasn't somebody you'd socialize with outside 6 calling him a liar?
7 of your son or something then? 7 A. No. No. No. I'm sorry. Just because he
8 A. Correct. If he wasn't around for my son, he 8 filed a lawsuit.
9 didn't come around. 9 Q. All right. So let me -- Again, I got to
10 Q. So he wasn't like your buddy or anything? 10 clear that up now. Do you believe in your mind that
11 A. No. No. 11 Paul is a fibber or a liar or don't you know?
12 Q. Okay. So you were on good terms with him 12 A. Idon't know.
13 because he was obviously on good terms with your son 13 Q. Okay. And I meant more about this lawsuit
14 before this accident occurred, right? 14 obviously. You don't know if he is lying or fibbing
15 A. Yes. 15 about the lawsuit because you don't know what
16 Q. Did that change at all at least in your mind? 16 happened, right?
17 Now Dave has spoken his peace so we don't even need to | 17 A. Yes.
18 go into what Dave thinks, but in your mind has your 18 Q. Fair enough?
19 feelings about Paul changed today versus before his 19 A. Yes.
20 injury at your house? 20 Q. Okay. So you would not characterize him as a
21 A. Yes. 21 fibber for filing the lawsuit because you don't know
22 Q. Okay. Good, bad, indifferent, what? 22 if he is or not, true?
23 A. Well, I think he is a fibber. 23 A. True. True. Yes.
24 Q. Okay. Fair enough. You are just being 24 Q. Before the accident occurred at your house in

14
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1 June 2011, did you believe Paul was a credible, honest 1 Q. Hold on. Let me finish the question -- so he
2 soul, person? 2 can retire or make a lot of money out of this case?
3 A. Yes. 3 Has he said that?
4 Q. Okay. Did you have any reason to believe 4 A. No. Dave has never told me that.
5 that he would fib prior to this accident? 5 Q. Okay. Okay. SoI just want to make one
6 A. No. 6 other question on that just to make sure I covered
7 Q. Okay. All right. Have you heard -- Well, 7 everything.
8 let me put Dave aside for a minute. Other than 8 Is it fair to say then other than maybe
9 through Dave, have you heard that Paul was trying to 9 through your attorney you have never heard any
10 make more out of this accident than was warranted 10 allegation or suggestion whether by Paul or anybody
11 other than -- I'm sorry. Let me -- 11 else, Dave, Paul, anybody, that Paul was trying to
12 MR. BARCH: Other than David or his attorney. 12 make more out of this case than was justified and/or
13 BY MR. MAST: 13 trying to get people to talk in favor of him in return
14 Q. Yeah. Other than through Dave or Dave's 14 for anything? Have you ever heard those things?
15 attorney or your attorney I guess, have you heard 15 A. Other than David's comments or maybe my
16 either from Paul or anybody else -- 16 attorney a little bit, I haven't heard nobody else say
17 A. No. 17 a word.
18 Q. -- something to the effect that Paul was 18 Q. Okay. Including Paul, correct?
19 trying to make more out of this claim or accident than 19 A. Oh, yeah.
20 he should? 20 Q. Okay. So what did Dave tell you in that
21 A. I have not heard nothing, no. 21 regard?
22 Q. Okay. Have you ever heard Paul suggest since |22 A. Dave was saying that somehow the accident
23 his accident that he was trying to get people to say 23 happened different than when the way Paul was
24  things to make this case worth more than it is? 24 describing it.
17 19
1 A. No. 1 Q. Okay. And that's not quite what I asked so
2 Q. Have you ever heard Paul since his accident 2 let me go back because we are going to get into that.
3 or anybody -- Strike that. 3 Okay.
4 Have you ever heard Paul since his 4 Let me -- My question was framed more to
5 accident ever suggest that he may never have to work 5 other than your attorney, have you heard from anyone
6 again in his life or he is going to be able to be rich 6 including Paul, including Dave, anyone, that Paul was
7 or anything like that, those issues, since this 7 trying to get people to fabricate or lie to his favor
8 accident? 8 in this case or to help him recover in this case?
9 A. No. 9 A. No. Nobody told me that.
10 Q. Okay. Have you heard those through Dave? 10 Q. Not Dave, not Paul, nobody, right?
11 A. No. 11 A. The only thing I am saying is the question
12 Q. Dave has not even told you those things that 12 you are asking me is the same question I am saying is
13 Paul has said supposedly? 13 if it's got to pertain to the accident, David didn't
14 A. David has told me that he is not telling the 14 agree with the way Paul stated the accident happened.
15  truth. 15 Other than that --
16 Q. Okay. 16 Q. And I understand there is two versions of the
17 A. That's what he told me. 17 accident. I understand that.
18 Q. All right. So Dave told you Paul is not 18 A. Correct.
19 telling the truth about the accident. 19 Q. My question was different, though. My
20 A. Correct. 20 question was: Have you ever heard, other than through
21 Q. But has Dave ever told you since the accident |21 your attorney, that either Paul or Dave suggested that
22 that Paul was trying to get him to lie or get him to 22 Paul was wanting people to lie for him or to fabricate
23 say things so that they can retire? 23 anything?
24 A. Dave -- 24 A. Other than Dave and my attorney, no. Nobody

18
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1 has told me anything about -- 1 A. Uh-huh.
2 Q. Iam including Dave in that. What did Dave 2 Q. All right. So whatever the arrangement was
3 tell you about Paul wanting him to fabricate or lie? 3 between Carolyn and Dave as far as what he would get
4 Did he say that? 4 in return for doing this work, you don't know; fair
5 A. As far as Paul telling David to change the 5 enough?
6 story or fabricate? 6 A. Yes.
7 Q. Yeah. Did he do that? 7 Q. Okay. And what was Dave's experience, if you
8 A. David never mentioned it to me like that, no. 8 know, in use of a chain saw before this accident with
9 Q. Okay. So all right. So let me say the 9 Paul at your house?
10 question again then. Is it fair to say, and putting 10 A. Stuff I have heard, a project he worked on
11 your attorney's comments to you aside, okay, I am not 11 through the course of me living there and physically
12 asking you about your attorneys, but with regard to 12 seeing him prune the trees on the property with a chain
13 anybody else, you have never heard anyone suggest that | 13 saw.
14 Paul was trying to get Dave to lie, fabricate about 14 Q. Okay.
15 this case, fair enough? 15 A. That's about the extent of it.
16 A. Yeah. 16 Q. With a chain saw?
17 Q. Okay. You never heard that? 17 A. Correct.
18 A. No. 18 Q. With your chain saw?
19 Q. Allright. As I understand it, there are two 19 A. No. We didn't have it then.
20 evergreens in your backyard back in June 2011 that you |20 Q. Okay. With his chain saw on his property?
21 guys wanted cut down so you could put a storage shed 21 A. No. Back when David lived at the house.
22 back there, right? 22 Q. With you?
23 A. Yes. 23 A. On our property when David lived there --
24 Q. Okay. And as I understand it, I don't 24 Q. Right.
21 23
1 remember if it was you or your wife, but one of you 1 A. --Idon't know where he got the chain saw
2 asked Dave to do that work -- help with that work, 2 but he had a chain saw and he done some pruning on the
3 right? 3 property and that I have seen him do.
4 A. Yeah. Knock some lower branches down. 4 Q. Okay. Okay. And how often was that? Just
5 Q. Right. Who asked him to do that? 5 the one time or was it repeatedly?
6 A.  You know, I don't remember. 6 A. I would say a handful of times.
7 Q. Okay. It was either you or your wife? 7 Q. Okay. Over the course of several years?
8 A. Correct. 8 A. Yeah. Correct.
9 Q. And I think your wife said she was going to 9 Q. And that was while he was living with you?
10 pay Dave something for his gas or whatever, right? 10 A. Yeah.
11 A. Basically, she'd give him a pair of pants. I 11 Q. And that's the only time you have known him
12 don't know. They are always mothering the son, you 12 to use a chain saw other than in 2011?
13 know. 13 A. This goes back in, you know, in say in the
14 Q. Right. So what their arrangement was as far 14 mid '80s, in the '90s, you know, whenever he would go
15 as money or -- 15 around the yard and prune stuff up with the chain saw.
16 A.  Some kind of gift. 16 Q. Did you have a chain saw at the house at that
17 Q. Listen, you are going to make this last twice 17 point?
18 aslong as -- I'd like to get you in and out of here 18 A. Not mine. You know, he might have borrowed
19 as quick as possible but because I have to keep 19 one from a friend or he might have had one. I don't
20 repeating the question, it's going to make it 20 know.
21 difficult so I am just trying to tell you we can 21 Q. Okay. In 2011 other than the two evergreen
22 probably get out of here real quick but I am going to 22 trees he was going to take some of the branches down
23 have to keep backing up. So let me try to move 23 off of, did he do -- did Dave do any other work with
24 forward but let me finish my question, okay? 24 the chain saw on your property in that year?
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1 A. Cut the apple tree down. 1 A.  Watching TV.
2 Q. Okay. Anything else? 2 Q. Okay. Was that -- Do you know about what
3 A. No. 3 time Paul's accident occurred that day?
4 Q. Okay. 4 A. Idon't remember.
5 A.  You know, he did a little chain saw work. 5 Q. If you were watching TV when his accident
6 No. That was about it. That was about it that I 6 occurred, would that have been pretty much what you
7 remember. 7 were doing for most of the day prior to leading up to
8 Q. Okay. So the apple tree and the two 8 his accident or were you doing other things in the
9 evergreens, those are the only chain saw work he was 9 house?
10 doing at your house in 2011, correct? 10 A. I wasin the house. I am trying to
11 A. ThatIremember. You know, I'm trying to 11 remember -- I might have walked around a little bit,
12 remember because I know Paul took some scrap from the [ 12 you know, and then I was in the house.
13 front yard from a maple tree. 13 Q. Did you ever go outside the house while Paul
14 Q. Yeah. Your wife said just to -- 14 and Dave were in the backyard working?
15 A. And -- 15 A.  No.
16 Q. Go ahead. 16 Q. So would it be fair to say that day of Paul's
17 A. And I don't remember if he used the chain saw |17 accident before his injury, you don't know who was
18 to cut them pieces up a little further but I don't 18 doing what type of work, where, when or how?
19 remember that. 19 A. That's true.
20 Q. What your wife said was a tree company took 20 Q. Okay. And you never viewed at any time prior
21 that tree down. 21 to Paul's injury what they were doing back there in
22 A. Yes, they did. 22 the backyard, correct?
23 Q. Let me finish. And left some stumps or 23 A. That's correct.
24 sections and Paul and Dave cut those sections up so 24 Q. Do you know what -- I know that you said Dave
25 27
1 Paul could have firewood. That's what she said. 1 was going to cut down some limbs from the two
2 A I-- 2 evergreens, right?
3 Q. You don't know? 3 A. Yes.
4 A. I know Paul took the wood, the bulk of the 4 Q. And I think Carolyn then said ultimately once
5 wood. 5 the limbs were down, you were going to have the tree
6 Q. Who cut it up, you don't know? 6 company come out and cut the big base of the tree
7 A. No. 7 down, right?
8 Q. Okay. So the only time you know that Dave 8 A. Yes.
9 used a chain saw on your property in 2011 was the two 9 Q. So Dave's task was really just to take the
10 evergreens that he was cutting branches off at the 10 branches off the base of the tree, right?
11 time Paul was hurt and the one apple tree? 11 A. Yeah.
12 A. Yes. 12 Q. All the way up?
13 Q. Okay. I think Paul's accident was June 28, 13 A. No. No. It was too high.
14 2011. Do you know that to be true or not? 14 Q. So just up to a certain level?
15 A. You know, it sounds -- but I don't know. 15 A. Yes. Yes.
16 Q. Do you know what day of the week it was? 16 Q. Okay. How high, do you know?
17 A. No. 17 A. You know, I want to say, I don't know, 15, 20
18 Q. Okay. You were retired so you would have not |18 some feet. You know, I don't know. It was tall trees.
19 been working. Would you have been home at the time? 19 That's all I am saying.
20 A. Yes. 20 Q. And the limbs at the bottom are bigger than
21 Q. What were you doing at the time of Paul's 21 the limbs at the top, right?
22 injury? 22 A. Yes.
23 A. I was in the house. 23 Q. How wide -- if you have an estimate, how wide
24 Q. Doing what? 24 are the limbs, the branches, coming off the evergreens
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1 at the bottom of the trees? 1 was there?
2 A. Oh, they had to be -- in the base of it had 2 A. Yes.
3 to be, I don't know, four or five feet, something like 3 Q. You didn't know he was there by seeing him?
4  that. 4 A. Yes. I seen him on the property.
5 Q. How wide around? 5 Q. All right. When he got there or during the
6 A. Oh, wide around, inch and a half in diameter. 6 course of the day?
7 Q. Okay. All right. And do you have any idea 7 A. Idon't know when the exact time he arrived
8 of how many total branches needed to be cut down by 8 but I looked out in the yard and there was him and his
9 Dave? 9 dog.
10 A. No. 10 Q. Okay. And did you go outside when you saw
11 Q. Okay. Was it more than 20? 11 him there?
12 A. Oh, yeah. Probably. 12 A. Maybe I was outside or something. I don't
13 Q. There was a lot of them? 13 remember coming in and out but --
14 A. Probably, yes. 14 Q. This is what I am trying to understand, you
15 Q. Do you know when he started this work in 15 said you never saw what they were doing.
16 relationship to the day of the accident? 16 A. Right.
17 A. The day before. 17 Q. Paul and Dave, so I am assuming what did the
18 Q. Okay. Do you know how many hours he worked | 18 dog come inside and that's when you petted him or when
19 the day before? 19 did you pet the dog?
20 A. Maybe an hour and a half, a couple hours I 20 A. They were working behind the garage and I
21 think. I really don't remember. 21 didn't go behind the garage where they were working but
22 Q. Okay. So after working the day before, there 22 if you come up to the back -- the back of the house,
23 would have been branches already on the ground, right? |23 before you go around the garage, that's where I saw
24 A. Correct. 24 David, Paul and the dog. I went outside, petted the
29 31
1 Q. And did you know Paul was coming over to help 1 dog, said hi to Paul and I went back in the house.
2 out? 2 Q. All right. So you were only outside a minute
3 A. No. 3 ortwo?
4 Q. Did you know who invited him over? 4 A. Yeah. Not long.
5 A. No. 5 Q. Okay. And you went out there specifically to
6 Q. Okay. Did you even know he was on your 6 pet the dog and say hi to them or for some other
7 property when -- 7 reason?
8 A. Yes. 8 A. You know, I might have been taking out a bag
9 Q. Let me finish the question. Did you even 9 of trash. I don't remember.
10 know Paul was on your property by the time he got 10 Q. Okay. And where you saw Paul and Dave, were
11 hurt? 11 they engaged in the tree work at the time or had they
12 A. Yes. 12 taken a break? What were they doing?
13 Q. How did you know he was on the property? 13 A. No. No. Just chitchatting.
14 A. Because I seen him out in the yard. I petted 14 Q. Okay. So this is before they began work that
15 his dog. 15 day, during the midst of their work, do you know?
16 Q. You mean when he arrived? 16 A. I couldn't tell you.
17 A. Sometime through the course when he was 17 Q. Okay. What time was this, do you know?
18 there. 18 A. No. Idon't remember.
19 Q. Oh, because I asked you before if you ever 19 Q. Do you know how long Paul was at the property
20 saw them work during the process of their work and you 20 already by the time you went back to pet the dog and
21 said no, so. 21 say hi to him?
22 A. Ididn't see them working but I petted his 22 A. No.
23 dog. 23 Q. Okay. Where you saw them was that in the
24 Q. Oh, so you knew he was there because his dog |24 area that they would have been working to cut the tree
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1 down -- 1 they were getting in the vehicle to go to the -- to get
2 A. No. 2 patched up.
3 Q. -- or was that somewhere else? 3 Q. To go to the hospital?
4 A. It was in -- It was like by the driveway and 4 A. Yeah.
5 the work was in the back of the -- towards the back of 5 Q. Okay. So was Paul's arm already wrapped?
6 the yard. They were in the -- by the -- say around the 6 A.  You know, I am trying to remember if my wife
7 back door of the back porch. 7 was getting him a towel or something like that. I
8 Q. Of the house. 8 don't know but all I know is they were beelining it for
9 A. Correct. 9 the -- a vehicle.
10 Q. Why were they there in relationship to the 10 Q. Okay. So they were on their way from the
11 work they were doing? Do you have any idea? 11 house to the car?
12 A. No. Idon't know what they were doing. They |12 A. Yeah. Yeah. So I might have caught a
13 were standing there talking and the dog was sitting 13 glimpse of them by the back door going to the -- I am
14 there. 14 trying to remember and then something about -- oh.
15 Q. All right. Your wife was inside? 15 Yeah. I did hear him say from the vehicle please watch
16 A. Yes. 16 my dog.
17 Q. Did you know your wife ever to go outside 17 Q. Okay. Paul said that?
18 while they were working that day? 18 A. Yes. Yeah.
19 A. She might have -- Go ahead. 19 Q. It was Paul's dog?
20 Q. Did you know if your wife was ever outside 20 A. Yes and I believe he was already in the
21 that day of Paul's injury before his injury? 21 vehicle when he yelled out the window that.
22 A. Idon't keep track of her. 22 Q. Okay. So they were already basically gone --
23 Q. So the answer is you don't know? 23 A. Yeah.
24 A. Idon't know. 24 Q. You didn't have a chance to talk to them,
33 35
1 Q. Okay. All right. So when you went outside, 1 right?
2 you met up with them kind of at the rear of the house? 2 A. Idid not talk to them.
3 A. Yes. 3 Q. So by the time they were leaving for the
4 Q. But they were not engaged in the work at the 4 hospital in the car that you saw, you didn't know what
5 time, right? 5 happened other than there must have been some injury?
6 A. Right. 6 A. Correct.
7 Q. And you pet the dog and went back inside? 7 Q. Did you know who was injured?
8 A. Yes. 8 A. Yes. Paul.
9 Q. Okay. And that's the extent of your time 9 Q. How did you know that?
10 outside the house prior to Paul's injury to your 10 A. My wife said Paul is injured.
11 knowledge? 11 Q. Did she say how he got injured?
12 A.  Yeah. 12 A. No.
13 Q. Okay. So you don't know who was doing what [ 13 Q. Okay. After he left, Paul left with Dave to
14 that day, when and how, fair enough? 14 the hospital, when did you next see Paul and Dave?
15 A. Yes. Idon't know. 15 A. When they came back from the hospital.
16 Q. As far as Dave and Paul, you don't know who 16 Q. How many hours later?
17 was doing what -- whose tasks were what tasks or what |17 A. It seemed like three, four.
18 they were doing, fair enough? 18 Q. And did you speak to Paul and Dave?
19 A. Idon't know. I don't know. 19 A. Yeah.
20 Q. Is that fair enough then? 20 Q. What did they say?
21 A. That's -- I don't know. Correct. 21 A. Well, they weren't talking too much. I asked
22 Q. Okay. What is your first knowledge or notice 22  Paul how he is feeling. He said I am a little sore and
23 of Paul's accident then? 23 1 asked David, you know, and Dave says not too good.
24 A. I heard some commotion and I ran outside and |24 You know, he says -- weren't in a very talkative mood.
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1 Q. Not too good meaning Paul wasn't too good or 1 A. Dave didn't really talk.
2 what? 2 Q. Okay. How long did they stay home?
3 A.  Well, Paul basically just came back and he -- 3 A. A minute or something. He was collecting on
4 I am trying to figure out how he got home. Maybe 4 the dog.
5 Mike -- 5 Q. Okay. Then what did they do?
6 Q. I am not evening asking that right now. 6 A. Let's see. Mike McArtor picked the dog up.
7 A. Okay. 7 Maybe he took Paul, too. I don't remember.
8 Q. My question is: What did Paul and Dave say 8 Q. All right.
9 when they arrived home at the hospital? You said Paul 9 A. Idon't remember.
10 said I am sore. Then David -- 10 Q. At least what Carolyn says is that Dave and
11 A. David really wasn't talking at all. 11 Paul drove away to fill his prescription and then Dave
12 Q. Did either of them discuss how the accident 12 came back alone.
13 occurred with the chain saw? 13 A.  You know, they could have. They could have.
14 A. No. No. 14 Q. So you don't know that?
15 Q. How long were they back at the house? 15 A. Right.
16 Short -- Were they only there for a short period of 16 Q. Okay. All right. So by the time Dave
17 time? 17 returned home, whether Paul was with him or not, you
18 A. Yes. Yes. 18 don't know?
19 Q. And did they both leave again? 19 A. Idon't know.
20 A. I am trying to remember how he got home. 20 Q. Okay. Did Dave tell you -- now this is still
21 Q. I'm not asking how anybody got home. I am 21 the same day of the accident? Did Dave tell you how
22 asking once they arrived home with Paul and Dave, they 22 the accident occurred?
23 then left again or don't you know that? 23 A. No.
24 A.  You know, I don't remember if he came back to |24 Q. Has Dave ever described for you how the
37 39
1 our house or he came back to his house. 1 accident occurred?
2 Q. Who is "he"? Who, Paul? 2 A. Yeah.
3 A. After the emergency room. 3 Q. When? First time.
4 Q. Who? 4 A. Probably a day or so later.
5 A. Paul. 5 Q. What -- So a day or so after the accident,
6 Q. Who is "he"? Okay. 6 Dave had a conversation with you?
7 A. Idon't remember if he came back to our house 7 A.  Yeah.
8 orIdon't remember if David drove him directly home to 8 Q. What did he say?
9 his house. I don't remember that. I am trying to 9 A. He says -- How did it go? He stuck his
10 remember that. 10 arm --
11 Q. Okay. All right. So when -- You would not 11 Q. Who is "he"? I need names so I know who you
12 have talked at least -- 12 are talking about.
13 A.  Wait a minute. I do remember now. He did 13 A. Hang on. Hang on. He said that Paul stuck
14 come back to our house and I asked him how you doing 14 his arm --
15 and he says okay. And then -- 15 Q. Wait. Stop. Dave said that Paul --
16 Q. Whois "he"? I don't know who you are 16 MR. BARCH: Try to use names when you are
17 talking about. 17 referring to the people. That's all he is asking.
18 A. Paul, the guy that got hurt. 18 THE WITNESS: Okay. David said that when working
19 Q. Paul said I am okay? 19 with Paul, somehow Paul did something wrong and got
20 A. I asked him how are you doing? Paul said I 20 his arm cut.
21 am okay. 21 BY MR. MAST:
22 Q. Okay. Did he say anything else? 22 Q. Did he explain what he did wrong?
23 A. No. 23 A. No. He really didn't.
24 Q. And then what did Dave say? 24 Q. Did he say that he got his arm cut on the
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1 chain saw? 1 Q. Where you just said hi to him?
2 MR. BARCH: "He," David? 2 A. Correct.
3 MR. MAST: You got me. 3 Q. So since Paul's accident at your house with
4 THE WITNESS: David said he got his arm -- Paul 4 the chain saw, you have only spoken to him once and
5 got his arm cut on a chain saw. 5 that was at the supermarket when you said hi to him
6 BY MR. MAST: 6 and he said hi to you and that was it, right?
7 Q. But David didn't specify how or what he did 7 A.  You know, I think he did come over. I don't
8 to get cut? 8 remember. I think he did come over and I asked him,
9 A. No. No. 9 you know, how you doing or something like that and it
10 Q. Okay. Did Dave ever specify to you at any 10 was probably a week or so after.
11 other conversations about what Paul did and why it 11 Q. Okay. Let me go back then. My question was
12 caused him to get cut by the chain saw? 12  how many times have you spoken to Paul since the
13 A. No. 13 accident. Your answer is twice, right?
14 Q. So other than that first conversation with 14 A. Probably twice.
15 Dave where he just described generally that Paul did 15 Q. Okay. The first time is one week after the
16 something wrong to get cut -- 16 accident where Paul came over to the house, correct?
17 A. Yeah. 17 A. Yes.
18 Q. --did you have any other conversations with 18 Q. And who was present?
19 Dave about how the incident occurred? 19 A. My wife.
20 A. No. 20 Q. Okay. And Paul?
21 Q. Was that the only time? 21 A. Yes.
22 A. Basically, yeah. 22 Q. Okay. And what -- How long was Paul there?
23 Q. Okay. Dave never got more specific than 23 A. A couple minutes with his dog.
24 that? 24 Q. And what did Paul say to you or either of
41 43
1 A. No. 1 vyou?
2 Q. All right. So any time you have talked to 2 A. Well, you know, basically said I am going
3 Dave it's always been, well, Paul did something wrong 3 along. Everything is fine and, you know, my wife said
4 to get cut but he didn't specify anything more than 4 how you doing and exchanged pleasantries and that was
5 that? 5 about it.
6 A. No. 6 Q. Okay. Now, this is kind of what I'm wanting
7 Q. Is that correct? 7 to find out. Paul has obviously -- at least to me
8 A. Yes. He didn't want to talk about that, and 8 obviously, has had some follow-up treatment and has
9 he wasn't -- 9 had some difficulties with his arm because of this
10 Q. Is that correct what I just said? 10 accident. Okay. Are you aware of that or not?
11 A. Correct. 11 A. I have heard that, yes.
12 Q. Okay. Did you ever talk to Paul about how 12 Q. Okay. So when you say a week afterwards that
13 the accident occurred? 13 he said I am doing fine, are you saying that
14 A. No. 14 everything is great? He is not having --
15 Q. Since the accident, have you ever talked to 15 A. Well, he seemed to be --
16 Paul? 16 Q. Let me finish the question. Are you saying
17 A. Yes. 17 that he related to you that everything is great, he is
18 Q. How many times? 18 having no problems or was he just trying to exchange
19 A. Maybe -- I am trying to think here. That may 19 pleasantries and say yeah, everything is okay?
20 be once since the accident happened I have seen him in | 20 MR. BARCH: I just object to the form of the
21 the grocery store. 21 question but go ahead if you understand it.
22 Q. Is that the one you talked about earlier 22 THE WITNESS: When the guy said he is fine, I
23 today? 23 thought he was healing well and meant I am doing fine.
24 A. Correct. 24
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1 BY MR. MAST: 1 earlier in the year new from Menards, correct?

2 Q. Okay. Did he describe for you what he meant 2 A. Yes.

3 by fine other than use the word -- 3 Q. Okay. And Exhibit 2, is that a true and

4 A. No. No. No. 4 accurate copy of the manual for that same chain saw

5 Q. -- other than use the word fine in response 5 you purchased?

6 to yourinquiry? 6 A. I believe so.

7 A. No. He didn't describe fine. 7 Q. And Exhibit 3 I believe is some additional

8 Q. Okay. Did he say I am pain free? 8 paperwork that came with it as well as the receipt on

9 A. No. 9 the top, correct?
10 Q. Did he say I am back to normal or anything in [ 10 A. I assume so, yes.
11 that regard? 11 Q. Well, take a look. I need you to make sure.
12 A. No. 12 Is that what that is? Just take a look through all of
13 Q. Okay. Did he ever describe for you, again 13 those documents in Exhibit 3 just to make sure those
14 Paul, how the specifics of his accident occurred? 14 were all documents that came with the purchase of the
15 A. No. 15 chain saw.
16 Q. After that couple minutes at your house, he 16 A. Yes. They came with the chain saw.
17 left and you only saw him one other time, that was at 17 Q. So all of the materials, Exhibit 2 and 3, all
18 the supermarket where you exchanged hi's and that was | 18 those materials came with the purchase of the chain
19 it? 19 saw, correct?
20 A. Yes. Yes. 20 A. Yes.
21 Q. And that was the one you described earlier on | 21 Q. Okay. And they are all accurate copies of
22 in this deposition when you met him at the grocery 22 those documents, correct?
23 store? 23 A. Yeah.
24 A. Yes. 24 MR. MAST: Okay. Thank you. That's all I have.

45 47

1 Q. Okay. And you never spoken or talked to Paul 1 MR. ACCARDO: I do not have any questions.

2 other than those two times since the accident, 2 EXAMINATION

3 correct? 3 BY MR. BARCH:

4 A. Yeah. 4 Q. Just earlier when Mr. Mast was asking you

5 Q. Allright. IthinkIam -- Oh, wait. I 5 about what you knew about Dave's experience with a

6 wanted to ask you since I got these photographs, 1 6 chain saw, you mentioned that he did some pruning of

7 might as well get these marked. I will just mark one 7 trees. You saw him do that around your home?

8 of them because they are all the same. 8 A. Uh-huh.

9 (Whereupon, Deposition Exhibits 9 Q. Yes?
10 1, 2 and 3 were marked and 10 A. Yes.
11 dated.) 11 Q. Then you also said you heard some stuff about
12 BY MR. MAST: 12 him using chain saws?

13 Q. Okay. I just marked three exhibits. The 13 A. Yes.

14 first one is a photograph we took today of the chain 14 Q. And when you say you heard some stuff about
15 saw that's on the table in front of you, correct? 15 him using chain saws, what were you referencing?

16 A. Uh-huh. 16 A. I was referencing to him through the course
17 Q. Yes. I need you to verbalize the answer yes. 17 of the years when he was living there when I was living
18 A. Yes. 18 there when he was out helping friends and coming back
19 Q. Okay. Is that the chain saw you have talked 19 home and saying something like I did some work for --
20 about over the course of your deposition today? 20 pruning some trees on some people's property or, you
21 That's the chain saw that Dave was using at the time 21 know, helping a friend out.
22 of Paul's accident? 22 Q. Okay. So -- And to the extent David may have
23 A. Yes. 23 had some experience with a chain saw away from your
24 Q. And that's the chain saw that you purchased 24 home, you wouldn't know about that, you weren't there;

46

48

Page 45 to 48 of 53

POP 001448






IN THE CIRCUIT COURT

1 isthat fair? ; FOR THE 22ND JUDICIAL CIRCUIT
2 A.  True. 3 McHENRY COUNTY, ILLINOIS
3 Q. And at any time prior to Mr. Dulberg being 4 PAUL DULBERG, §
4 injured on June 28, 2011, did you have any reason to 5 Plaintiff, )
5 be concerned about the manner or method that David was 6 VS. ; No. 12 LA 178
6 using the chain saw? )
7 DAVID GAGNON, )
7 A.  No. I had no concern. Individually, and as )
8 Q. At any time that day or the day before, did 8 'I\AllgcgllJtszEiﬁzoéITLEMcGUIRE ;
9 you go out there and tell him how you wanted him to 9 and CAROLINE McGUIRE and)
10 use the chain saw? 10 ﬁ]I;I\_/iZISSIlIJyI,REI %
11 A. No. )
12 Q. Did you tell him how you wanted him to go " Defendants. )
13 about tending to the trees, the pruning of the trees? 12 I, WILLIAM McGUIRE, being first duly sworn, on
13 oath say that I am the deponent in the aforesaid
14 A. No. 14 deposition taken on March 20, 2013; that I have read
15 Q. Isit fair to say that you left all the 15 the foregoing transcript of my deposition, and affix
16 my signature to same.
16 cutting and the decisions on what to do and how to do 17
17 it up to David? 18 WILLIAM McGUIRE
18 A.  Yes.
19 Q. And with respect to what David and Paul may 19 E:f%srgir?'ﬁedtagdﬂcfgy
20 have talked about, if anything, that day, how they 20 of ___ ,2019
21 were going to go about using the chain saw, what they 21
22 were going to do with respect to those trees, you
23 weren't part of any of that? 2 Notary Public
24 A. True. I was not part of any of it. 22
49 51
1 MR. BARCH: That's all I have. 1 CERTIFICATE
2 MR. ACCARDO: I don't have anything. 2
3 MR. MAST: All right. 3
4 MR. BARCH: We are going to -- We are just going 4 I, Paula Ann Erickson, Certified Professional
5 to reserve. Carolyn is going to look at her 5 Reporter, Registered Professional Reporter and Notary
6 transcript. I will give you a chance to read it, too, 6 Public, do hereby certify:
7 before it's final. 7
8 THE WITNESS: Okay. 8 That the witness in the foregoing deposition
9 (FURTHER DEPONENT SAITH NOT.) 9 named was present at the time and place therein
10 10 specified;
11 11
12 12 That the said proceeding was taken before me
13 13 as a Notary Public at the same time and place and was
14 14 taken down in shorthand writing by me;
15 15
16 16 That this transcript is a true and accurate
17 17  transcript of my shorthand notes so taken, to the best
18 18 of my ability.
19 19
20 20
21 21
22 22
23 23
24 24
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1 I further certify that I am neither counsel for
2 nor related to or employed by any of the parties to
3 this action and that I am not a relative or employee
4 of any counsel employed by the parties hereto or
5 financially interested in the action.

6

7

8 Paula Ann Erickson

9 Certified Shorthand Reporter

10 Registered Professional Reporter

11 License No. 084-003899

12 Notary Public

13

14 Dated this___ day

15

16 of , 2019.

17

18

19
20
21
22
23
24
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of CAROLYN McGUIRE

Date: March 20, 2013

Case: Dulberg v. Gagnon
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IN THE CIRCUIT COURT
FOR THE 22ND JUDICIAL CIRCUIT

MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,

vSs. No., 12 LA 178
DAVID GAGNON,
Individually, and as
Agent of CAROLINE
McGUIRE and BILI; MCGUIRE
and CAROLINE McGUIRE and
BILI, McGUIRE,
individually,

T Nt Ml s s et Nt Nt Nt N i S St

Defendants.

The deposition of CAROLYN McGUIRE, taken in the
above-entitled cause, before Paula Ann Erickson,
Certified Shorthand Reporter, Registered Professional
Reporter and Notary Public, on March 20, 2013, at 3421
West Elm Street, McHenry, Illinois, at the approximate

hour of 1:00 p.m.

REPORTED BY: PAULA A. ERICKSON

C.S.R, LICENSE NO. 084-003899

Page 1

Dulberg 000436






10

» 11
12
13
14

15
16

17

18
19
20
21

22
:2'3

24

7 Page 2
APPEARANCES::

MR. HANS MAST

LAW OFFICES OF THOMAS J. POPOVICH
3416 W. Elm Street

McHenry, Illinois 60050

(815) 344-3797

Appeared on behalf of the Plaintiff.

MR. RONALD A. BARCH

CICERO, FRANCE, BARCH & ALEXANDER, PC
6323 East Riverside Boulevard
Rockford, Illinois 61114

(815) 226-7700

Appeared on behalf of the Defendants, Carolyn
and Bill McGuire.

MR. PERRY A. ACCARDO

LAW OFFICE OF M. GERARD GREGOIRE
200 North LaSalle Street

Suite 2650

Chicago, Illinois 60601

(312) 558-9821

Appeared on behalf of the Defendant, David
Gagnon.
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I NDEZX
WITNESS PAGE
CAROLYN McGUIRE
BY MR. MAS . ittt ittt et e et e eee e 4
BY MR. BARCH. . ...ttt innnnn 103

EXHIBTITS

(NO EXHIBITS MARKED)
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Page 4
THE REPORTER: Ma'am, can you railse your right

hand, please?
CAROLYN McGUIRE,

after being first duly sworn, deposeth and saith as
follows:

EXAMINATION
BY MR. MAST:
All right. Please state your name.
Carolyn McGuire.
Okay. And you are Dave Gagnon's mother?
Yes.
And you know why we are here today I assume?
Yes.
About the chain saw accident?
Yes.

Okay. And I represent Paul Dulberg.

>0 0O A ol A ol R .

Okay.

MR. MAST: This is the discovery deposition of
Carol McGuire -- Carolyn McGuire.

THE WITNESS: 1It's Carolyn, right.

MR. MAST: It's what?

THE WITNESS: It is Carolyn. I know it was
written -- It's C-A-R-O-L-Y-N,

MR. MAST: Okay. Very good. Taken pursuant to

Dulberg 000439
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Page 5

in the course of the applicable rules.

I am just going to ask you some

questions about this incident. I am trying to find

out what you know, so if you don't know things, that's

fine,

too, but I will just ask you some guestions and,

please let me finish my question before you answer so

we don't talk over each other and if you don't

understand the question, let me know and I will try to

rephrase it for vyou, okay?

THE WITNESS: Okay.

BY MR. MAST:

McHenry,

Q.

> 0 » oo

O S o I R &)

What's your date of birth?

November 26, 1946.

Okay. That makes you, what, 65°?

66 .

66. Okay. And what's your address?

1016 West Elder, that's E-L-D-E-R, Avenue,

Illinois, 60051.

And who do you live there with?

My husband, William McGuire.

Okay. How long have you been married?
Let's see. We got married in 1993.

20 years?

That would be 20 years I guess, yeah.

Dulberg 000440
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Page 6

Okay. And I understand that William is

David's stepfather, right?

A.

Q.
A.

Yes.

And what's his father's name?

His real father's name was Alan, A-L-A-N, A., -

Gagnon, G-A-G-N-O-N.

Q.

A
Q
A,
Q
A

Were you married?

Yes. We were married.
Did he pass?

Yes. He has passed on.
When did he pass on?

He died when he was 50 so that was 16 vyears

ago so 1990 --

> o P

L-U-T-7Z.
Q.
A.

Illinois.
Q.
A,

So was there a divorce?

Oh, we were divorced. Yeah.

Okay. Do you have any other children?

I have two daughters. I have a Diane Lutz,
She is my oldest.

Where does she live?

She lives at 4708 Wilmot Road, McHenry,

Okay.

And then I have another daughter. Her name

is Donna Giliovanni, G-I-0-V-A-N-N-I, and she lives on

Dulberg 000441
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Terrace in Johnsburg.

address.

Q.

G ol

A,
Geneva, Wi

Q.

A,
No. It's
Wisconsin.

Q.

A.

Q.
years ago,

A,

I can't think of it right offhand.
Okay. And Dave is married?

David is married.

How long hag he been married?

It was four years.

What's his wife's name?

Pam.

Okay. So they live up in where?

Page 7

I am trying to think of their

They live -- Well, their mailing address is

sconsin.
Lake Geneva?

But they don't live in Lake Geneva.

Oh --

Genoa. What am I saying. It's Genoa, Genoa,

Right near Lake Geneva?

Right. It's close.

Okay. And before being married to Pam four

did he live with vyou two?

No. They lived in that house where they live

now but they weren't married.

Q.
A,

Q.

How long did they live at that house?

At least 12 vyears.

Oh, that long?

Dulberg 000442
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long time.

then?

© o » o

house?
A,
Q.

A,

Q.

Page 8
Yeah. Maybe 12 vyears.

So 12 years ago was David living with you?
Yeah. He lived with me then.
For how long?

His whole life until he left. He wasgs there a

How old is Dave?
Dave i1sg 45 right now.

Okay. So he lived with you over 30 years

Probably. Yeah. Yeah.

Right?

30. Yes. Yep.

What does Dave do for a living?
He does auto body work.

Does he do it for somebody or out of his

He is self-employed.
Out of his house then?
Yeah. Right.

Okay. You are aware of this chain saw

accident involving my client Paul Dulberg at your

house, right-?

A.

Correct.

Dulberg 000443






10
11
y 12
13
14
15
16
17
18
19
20
21
22
s

24

Page 9

Q. And I think it happened in June of 2011.

Does that make sense?

A. Yes.
Q. Okay. Do you know the day?
A. I believe it was the 28th or the 29th of

June. It was towards the end there.

Q. Okay. And the incident occurred I think --
and just generally now, we are going to go into the
details, but I think Paul was helping Dave with some
tree, cutting down some branches or something on your

property, right?

A, Correct.
Q. Okay. And Dave has already been deposed and

I don't have -- I am just trying to remember what he
said. |

A, Uh-huh.

Q. But so I am going to ask you a little bit
about what your understanding was that he was doing
but as I recall, he said that he was taking a tree
down for you. Does that sound right?

A, Yeah. There was two trees in the back there.
They were evergreens.

Q. So there were two trees that you wanted him

to take down?

Dulberg 000444
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Page 10

A. Yes. Because we were going to put a shed up
back there. |
Q. Okay. ©So at some point I am assuming neither

you nor your husband are able to take a tree down with

a chain saw, right?

A. No.

Q. Is that right?

A, That's correct. We did not.

Q. Well, you aren't even able to do it because
you are just not -- you don't know how to do a chain
saw?

A, I am afraid of a chain saw.

Q. Probably your husband is the same?

A Yes. Hé never used one either, vyeah.

Q. So you knew that Dave had some experience

with chain saws?

A, Yes.

Q. Okay. If I were to go through what level of
experience he had in using chain saws before Paul's
accident, would you know?

A. He has used them many a times. If you go
from a one to a ten, I'd have to say a ten because he
has taken down trees at his house and so -- big trees.

Q, This is what I am asking, though --

Dulberg 000445
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Page 11

A.  Okay.

Q. Let me ask it this way: Before Paul's
accident, do you know how long Dave has had experience
using chain saws? A year, five years, ten years,
twenty vears, do you have any idea?

A, Well, I'd have to say probably as long as he
was probably on his own property because he had cut
down trees then and anything prior to that, I really
don't remember.

Q. Okay. ©So you are saying for at least the
last 12 years?

A, At least, vyes.

Q. Okay. ©So as soon as Dave began living up in
Genoa from that time until Paul's accident you knew he
was using chain saws?

A. Right.

Q. Before he began living up in Genoca 12 years
ago, what experience he had with chain saws you are
not sure; is that correct?

A. No, because like you said, he lived with me
for how many years and the only thing we ever cut down
on our property was the apple tree in the back.

Q. And did he do that?

A. Yeah. He did that.

Dulberg 000446
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With a chain saw?

With a chain saw, so that was before this

accident happened the timeframe.

Q.

So I want to get a summary of what you have

just said just so I understand.

A.

Q.

Okay.

So you are saying for the past 12 years while

Dave was living up in Genoa, you believed he has used

a chain saw regularly because that would be needed on

his property?

A,
Q.
A,

Q.

Uh-huh.
Right?
Right.

Okay. But 12 vyears ago, before 12 years ago

when he lived with you, you knew he took down a tree

but other than that, you are not aware of what

experience he had with chain saws; is that right?

A,
Q.
A.

Q.

No. I don't know if he had any.
Is that correct what I just said?
That's correct. That's correct.

T am going to say it again because the no and

the yeah messed it up.

A,

Q.

Ckay.

Before 12 years ago —-

Dulberg 000447
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Page 13
A. all right.

Q. ~-—- prior to that, other than Dave cutting
down a tree on your property while he was living with
you, you are not aware of any other experience hé had
using a chain saw during -- before 12 years ago; is
that correct?

| A. Correct.
Q. Okay. And how long did it take him to cut

that tree down more than 12 years ago on your

property?

A. Well, that wasn't even 12 years ago. That
tree was -- Okay. I'm sorry. The tree was actually
cut down before -- you know, not long before this

accident happened.

MR. BARCH: You got to listen to his questions
because he was asking you if the apple tree was cut
down more than 12 years ago so you got to listen to
his question.

MR. MAST: Let me say it again.

THE WITNESS: I was going to break in but then --
BY MR. MAST:

Q. I am happy to go through this to make sure
you ﬁnderstand it but if you don't understand it, you

got to let me know so we don't get it taken down

Dulberg 000448
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Page 14

wrbng, okay?

A. All right.

Q. So let's go back over that. All right. Over
the last 12 years while Dave was living up in Genoa
with his wife, you have known Dave to regularly use a
chain saw not only at his property but for you, right?
Is that correct? |

A. Okay. Correct.

Q. Okay. Prior to 12 years ago when Dave was
living with you for the rest of his life pretty much,
have you ever known what experience he has in use of a
chain saw?

A, No.

Q. Okay. Do you know if he ever used a chain
saw more than 12 years ago?

A. I don't know.

Q. Okay. So the answer is the first time you
are aware that Dave has used a chain saw was after he
moved from your house and moved up to Genoa and lived

with his wife?

A, Right.

Q. His soon to be wife, right?

A. Right.

Q. And that was for the last 12 years, correct?

Dulberg 000449
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Page 15

A. Correct.

Q. - Before that you are not sure what experience
or use he had of a chain saw, fair enough?

A. Fair enough. Right.

Q. Okay. 8o I am assuming, and you can correct
me if I am wrong, did you ever see Dave use a chain

saw over at his house?

A, No. I would --

Q You just knew he didv?

A, Right. I seen a tree down.

Q. Did he have his own chain saw?

A Uh-huh.

Q Yes?

A Yes.

Q. You can't block your mouth because we have to

make sure you say it loud for us, all right?

A, Yes.

Q. I am assuming, and you can correct me if I am
wrong, the only time you saw Dave use a chain saw has
been on your property?

A, Yes.

Q. And that would have been within the last
12 years?

A, Yes.
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Q. Okay. All right. So my next guestion
obviously is then before Paul's accident, how many
times have you known Dave to use a chain saw on your

property?

A. Twice.
Q. Okay. One was for the apple tree and the

other was for this accident, right?

A. No, and the other one was the tree in the
front we had taken down before this, too, within, you
know, a span of maybe a couple months and we had
somebody come and take down the whole tree but this was
like big pieces. It was a huge tree.

Q. Got it.

A. And so David and Paul were helping. They
were using Paul's chain saw.

Q. All right. I am going to get to that. It's
a little bit more wordy than I was asking. My
guestion was: How many times before Paul's accident
had Dave cut or used the chain saw on your property
and your answer is three?

A. Well, twice. The apple tree and the big tree
in the front.

Q. And he was also working on your property

before --
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A, Right, and --

Q. We can't talk over each other, though. You
got to let me come to an end, okay, and then you can
answer. I will let you say whatever you want but you
got to let me come to an end.

Would it be fair to say that Paul has
used a chain saw on your property in the last 12 years
three times, three separate times?

A. Did you just say Paul?

Q. I'm sorry I did, didn't I?

MR. ACCARDO: Yes.

MS. MAST: See, she i1g listening to me.

BY MR. MAST:

Q. Is it fair to say over the last 12 years Dave
has used a chain saw on yvour property on three
separate occasions?

A, Correct. Yes.

Q. Okay. The one occasion was in conjunction

with the work he was doing before Paul's accident?

A, Yes.

Q. The other was the apple tree?
A, Uh-huh.

Q. Yes?

A, Yes.
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Q. And the other was that tree in the front that

yvou had cut down and he had to cut it up?

A, Correct.

Q. Is that right?

A, Yes.

Q. All right. So now I want to try to get a

timeframe for those three occasions. I know when the

third occasion was because that's in June of 2011,
right? Right?

A. Right.

Q. Okay. So give me the timeframe of the other

two occasions if you can generally.

A. Well, let's see,.

Q. Because you were talking about months before
and stuff.

A, Yeah. Probably months in between. I would
have to say this was -- I'd probably have to say maybe

the beginning of May was the real big tree in the front

that he did help at the end cut up.

Q. May of what vyear?

A, The same year, 2011,

Q. I need you to say it, though. I don't want
to say it; ' |

A, Okay. May 2011.
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Okay.

And the apple tree, too, it was in 2011 and

it was probably shortly after that. Maybe the

beginnihg
Q.

a smaller
A,

yeah.

L@ ? LGN O

first use

of June.
Okay. Very good. Is the apple tree kind of
fruit tree that we are talking about then?

Yes. It was probably like that, the trunk,

I get it. Maybe about 6 or 8 inches?

Yeah. Diameter.

Diameter.

Yes.

So the first tree that Paul had to cut or the

of a chain saw on your property before

Paul's accident would have been that same year a month

before?

A, Uh-huh.

Yes?

A, Correct. Correct.

Q. All right.

A, Yes.

Q. And that was where the big tree in the front
was taken down already, Paul didn't -- or Dave didn't

have to do that, right?
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A. No.

0. Is that right?

A. Correct. He did not cut it down.

Q.' But you asked him -- you asked Dave to cut up

the trunk after the tree was already cut down; is that

right?
A, Can I elaborate on that and say something?
Q. Well, you can elaborate any time you want but

I'd first ask you to answer my question so that the
answer is shown on the record.

A. No. I did not ask him to cut it.

Q. Okay. What did you ask him to do?

A, But after the tree was removed, this big huge
tree by a tree company, there was a big huge stump out
there and what happens is they didn't take the wood
away because that would cost extra money and we knew
that Paul would probably want it for his fireplace
which he did and these things were huge so they were

cutting them into smaller pieces.

Q. Who is "they were"?
A. My son and Paul.
Q. So the stumps were left by the tree company

in May 2011 after they cut the tree down --
A, Uh-huh.
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Q. -- and Paul and Dave you didn't ask them to

but they -- Paul wanted to keep some of that wood so
he asked Dave and they worked together to cut up those
stumps?

A. Right. To cut up the big rounds. You know,
they took away branches and stuff but they left big
chunks and that's what they cut up.

Q. You mean "they" took away, the tree company
took away the branches?

A. Right. The branches.

Q. But left the stumps?

A, Okay. The stump. Well, the stump, right.
The stump. Yeah. The stump is still there.

Q. Well, there is other little stumps that are
cut apart, right?

A. Yeah. They were trunks of the tree, you
know, yeah. Uh-huh.

Q. All right. So after the tree company cut the
tree down in May of 2011, there were sections of the
tree that were cut up by the tree company that were
left behind?

A, Correct.

Q. And Paul and Dave cut them up so Paul could

use it as firewood at his house?
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Yes.

Do you know if Paul was using a chain saw

during that time?

A,
Q.
A,
they were
Q.

know.

accident,

A.

Q.

Well, it was his chain saw.

But you know what I am asking, right?

Yeah. You know, I can't really remember if
both doing it or --

All you have to say is I know or I don't

I don't know. I really don't know.

That's all you got to say and I will move on.
Had you ever seen -- Before Paul's

had you ever seen Paul use a chain saw?

No.

Okay. So whether he used it properly or

dangerously prior to Paul's accident you don't know if

Paul did or didn't?

A,

Q.

- No.

You seen Dave use it on occasion before

Paul's accident as we already talked about, right?

A.

Q
A.
Q

Right.
Did you believe he used it safely?
Yes.

Ever see him use it unsafely, this chain saw?
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A, No.
Q. Okay. Other than Paul and yourself, is there
anyone else Paul -- I'm sorry. Other than Paul, Dave

and yourself, is there anyone else that would have to

your knowledge seen Dave use a chain saw before Paul's

accident?

A,

Well, I'd have to say no because I can't

remember actually.

Q.

LOJN A O B

That's fine.

I seen him cut the tree.

I'm not asking you to put your name in there.
Nobody else, no.

Okay. How long did Paul and Dave work on

those tree sections cutting them up? How long did

that take?

A.

Q
A.
Q

One day, more than a day?
Couple hours.
Okay. ©So just one day then?
I believe.

Okay. And was anything left after they cut

those stumps up?

A.

Q.

A.

it.

No. Paul took it all.
Okay. Did he pay vou for it?

No. I gave it as a gift. He said he wanted
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Q. Very good. Okay. But who cut it up with the
chain saw you don't know, right?
- AL I don't remember if they both did it or if
David just did.

Q. Okay. Do you know -- Again, I am just asking
what you know. If you don't know, you can just say I
don't know.

Do you know between Paul and Dave before
Paul’'s accident who was more experienced on the chain
saw?

‘A. No.

Q. Okay. Then after that big tree in the front
was cut up, there was the apple tree that was cut up
shortly after that, right?

A, Correct.

Q Also in May or June of 2011, right?

A, Correct.

Q And that is a 6 to 8-inch diameter and were
there any branches off the tree had to be cut up or
just the tree cut down?

A. No. There was branches.

Q. Okay. Do you know -- Did you see that being
cut down?

A. Yeah. David was out there trimming.
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A,

Page 25

Who cut the apple tree down?

David did.

Did Paul -- Was Paul involved in the apple
g cut at all?

I believe no.

Okay. So David did all that work?

Yes.

How tall was that apple tree?

As tall as my house, 20 feet.

And, again, that might have taken a couple
that was over then?

Yes.

And who took the wood from that tree?

I believe we put it in the back. We have it

Okay. So that was -- Those are two tree
that we just talked about in May or June
right?

Correct. Yes.

The third project is the two trees that vyou

in the backyard that you wanted to put a

there so you wanted those trees cut down,

Yes.
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Q. And that was a project where you asked Dave

to do again, right?

A, Yes.

Q. You didn't ask Paul to do it, did you?

A, No.

Q. Okay. Sometime in June you told Dave, hey,

we need those two trees cut down in back, right?
A. Correct. Yes.

And vou asked him to do it, right?

A. Right.

Q. And he said he would do it for you?

A. Right.

Q. Okay. And the reason they had to be cut down

is you wanted to put a shed back there?

A, Right, and we didn't want to of course put a
shed up first and then take the trees down.

Q. Right. I understand. Okay. What was the
diameter of that -- of the two trees that were the
evergreens that were going to be taken down, if you
know?

A, Well, I'd have to say that they were probably
both at least 60 feet tall.

Q. Okay.

A, And the base of them was -- I don't know.
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A foot or so around?

Yeah. Maybe more.

Well, if you measure -- Hold on.
Okay.

If you measure it from one side to the other

side, is that about a foot wide?

» o @ 0 @ oo ¥

Q L]
occurred,

A,

No. It was more.

More than a foot wide?

More than a foot wide.

A foot and a half wide?

Yes. At least.

Both of the trees were the same size?

About the same.

Okay. Okay. And when Paul's accident

had both of the trees already been cut down?

David had gone up the trees by, you know, and

cut down --

Q.

We are going to start there later, but I am

asking you right now by the time of Paul's accident,

were both of the evergreen trees already cut down or

was he going limb by limb?

A.

David was cutting limb by limb but I believe

Paul came over when David needed him to help him.

Q.

You are going too far away. I am just asking
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you right now at the time of Paul's accident what the
condition of those two standing evergreens were. Were
they both still standing?

A. There was‘branches on the ground already.

Were the trunks still standing?

A. Okay. Yes.

Q. Okay. That's what I am trying to find out.
A, Okay.

Q. Do you know the process Déve was choosing to

cut the trees down? Wags he going first up the tree
and cutting the limbs down first and then he was going

to do the trunk or do you know?

A, He was going up the tree and cutting down the
branches.
Q. Okay. And then after the branches were cut

down, he would take the bases down and cut the trunks
down?
A, He didn't do that. We hired someone to take

the tree down the rest of it because they were so tall.

Q. I got vyou.
A. Okay.
Q. So you asked Dave then his job with regard to

these two evergreens in the backyard was just to take

the branches down?
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Q.  Right?

A. Correct.

Q.v And since the trunk was so big, you d

want Dave doing that because this was a big pro
You had a tree company come in to do that.

A. Right.

Page 29

idn't

ject.

Q. Okay. And I am assuming there is countless

branches on both of these evergreens, right?

A. Right.

Q. Do you know the size of the bigger branches
that came off the tree?

A, Probably at least that big.

0. Maybe about four inches from one side to the
other, ves?

MR. BARCH: I want to get -- I think we are
just -- I want to make sure that you are giving
estimates when you are or an accurate number. Just
clarify for when you are estimating or not. I don't
want you guessing.
BY MR. MAST:

Q. Now listen, I know you didn't go out with a

tape measure. What I'm asking is if you can es

If you can't, if it's just a guess, then fine b

timate.

ut hold

Dulberg

000464






10

11

Y 12

“ 13
14
15
16
17
18
19
20
21

22

BN

24

Page 30

on. Let me ask the guestion.

My question is: If you put your fingers
on both sides of the heavier bigger branches on these
evergreens and you measured one finger to the other --

A, Right.
Q. -- what is the approximate distance you think

yvou'd have for the width of those branches, the bigger

ones?

A. I would say maybe three inches.

Q. Okay. All right. And those would have
been -- the bigger ones would have been at the bottom

or closer to the base of the tree, the thinner ones up
at the top, right?

A, Yes.

Q. Okay. Now, and, again, if you don't know,
that's fine. I keep saying that because I don't want
you to guess but I am trying to find out what you
know. So my question is: By the time of Paul's
accident, the day of Paul's accident, was that the
first day Dave was beginning work on those two trees?

A. It's been awhile and I really can’'t remember.
I think he did come by the one day to start it and
because there was all these branches piled up, then

Paul came over the next day and helped.
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Q. Okay. And I think that might have been even

what he said so that sounds accurate.

A. Yeah, because he had to go someplace that
day. |

Q. So Paul to your knowledge -- Strike that.

To your knowledge, Dave had worked out

at your house on these two evergreens the day before
Paul's injury cutting some branches down.

A. Right.

And then Paul came over the next day to help?

A. Right.

Q. Is that your understanding?

A. Yes.

Q. Okay. Did Dave ask you if Paul could come

over and help or did he ever go through that with you
or did he just do that on his own?

A, He did it on his own.

Q. Were you going to pay Paul or not Paul. T
keep getting the names mixed up.

Were you going to pay Dave to do this

work for you?

A, He came over as a favor of my son to cut the
trees down and for his time I was going to give him

something for gas. He had to come up, you know, from
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his house and that I was going pay him something.

Q. Was it predetermined what you were going to
pay him?
A. No. I didn't know. I just figured I'd give

him something.

Q. Like 20 bucks or something for gas?
A. Money to just --
Q. So you were going to pay him, how much, you

don't know and it wasn't going to be a large amount,
fair enough?

A, Right. Yes.

Q. So the first day that Dave started the work
the day before Paul's accident was cutting some
branches down from the two evergreens?

A, Yes.

Q. Was he starting on one evergreen first or was
he going to do both kind of in tandem together, if vyou
know?

A. Well, there was a big pile of branches. I
really can't remember if when Paul came in both were
already trimmed up or if he had just done one of the
bigger ones.

Q. So the answer is I don't know.

A, T don't know.
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Q. Okay.

A, Right. I can't remember.

Q. All right. So the next question is: When
Paul came over the next day of this tree work that
Dave was doing, the status of the trees and how far up

one or more of them were cut you don't know; is that

correct?
A. Correct.
Q. Okay. But by the time Paul got there the day

of his accident, the second day in to doing the work,

some branches Dave had already cut the day earlier?

A. I can't remember. I don't know.

Q. Were there some branches on the ground
already?

A, They were on the ground but as he was cutting

and they were just falling down, okay?

Q. Right.

A, But T don't remember if he actually had
started to cut up branches himself that very first day
he was there, that it was just one big pile.

Q. Okay. And maybe I didn't word it properly
but my question_was: By the time Paul arrived at your
house on the day of the accident, there were already

branches that had been cut down from the tree that
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were on the ground?

A, Right.

Q. Were they piled up yet or were they all just
scattered on the ground?

A. I don't remember.

Q. Okay. And you don't know -~ I think what- you
were saying is you don't know if Dave had already
begun to cut up those branches that had been cut down
from the tree or whether they were still all together
in full lengths, right?

A, Yes.

Q. Okay. Do you know when Paul arrived at your
house the day of his accident?

A, I can't give you a precise time. It was
probably later morning, early afternoon.

Q. Other than late morning, early afternoon,
that's as specific as you can give me?

A. Right. I can't give you a time exactly.

Q. Okay. Late afternoon -- Late morning, early
afternoon seems to be around 12:00 or 1:00. Does that
sound about right?

A, Yeah.

Q. And did you greet or see Paul when he arrived

first at the house?
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A, I saw his truck in front so I knew he was
over.

Q. But how long he had been there when you first
saw the'truck you don't know; is that correct?

A. I don't remember, no.

Q. Is that correct then what I just said?

A. Correct. Uh-huh. |

Q. Okay. All right. When you saw Paul's truck
out in front, that would have been the 12:00 to 1:00
kind of timeframe?

A. Right.

MR. BARCH: Well, I need to object. It's an
approximation. I don't want it to be looked at we are
using that as if that is the time so I object to form
of the question.

BY MR. MAST:

Q. I saild earlier we are thinking somewhere
around 12:00 to 1:00 generally, fair enough?

A. Yes.

Q. And that's the first time you saw Paul's
truck in your drive, correct?

A. Uh-huh.

Q. Yes?

A Yes.
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Q. So whether Paul was there before you saw his

truck or how long you saw his truck, you don't know,

correct?
A, No.
Q Is that correct?
A. Correct.
Q What Paul was doing by the time you saw his

truck around 12:00 to 1:00 generally out at your
property, you don't know, correct? Is that correct?

A, Correct.

Q. Okay. You know he was helping Dave but
exactly what Paul's tasks were, do you know?

A. No.

Q. Did you at any time that day before Paul's
accident observe their work?

A, I went out there to give them some water
because it was a hot day but that was it.

Q. Did you go out there to give both Paul and

Dave water?

A. Yeah. I gave them water.

Q. A glass of watex?

A, Probably a bottle, like this.

Q. Okay. And how many times did you do that

before Paul's accident?
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A, Maybe once. I don't exactly -~ Once. Say

once.

Q. Okay. Okay. And when you went out there,
how long were you out there?

A. Probably a few minutes. I talked to him.
Said hello and --

Q. Were bave and Paul working at any point while
you were out there giving them water?

A, No. ©Not that I can remember, no.

Q. Okay. So what Paul's tasks were doing --
Strike that.

What Paul's tasks were during the work
and what Dave's tasks were during the work, you did
not observe; is that correct?

A, Correct.

Q. All right. So now I am going to summarize
this, and you can correct me if I am wrong, but before
Paul's accident, is it fair to say you only went out
of the house and saw what they were -- saw the
progress of the work once; is that correct?

A. Correct.

Q. And that wag to deliver water to him for a
couple of minutes you were out there?

A, Correct.

Dulberg 000472






10

11

oz

| 13
14
15
16
17
18
19
20
21
22
: 23

24

Page 38

Q. And during the time you were out there for a
couple minutes delivering water that one time, you did
not see either of them do any work that you can
recall, correct?

A. Correct.

Q. Okay. So as far as who was doing what work
before Paul's chain saw accident on your property that

day, you don't know who was doing what, correct?

A, No.

Q. Is that correct?

A, Correct.

Q. Okay. When you say no, that's why I have to

ask to make sure you understand my gquestion. Is that

correct?
A. Correct.
Q. Okay. Do you know if Paul -- at any point

that day of his accident at your house, do you know if
Paul operated that chain saw that they were using to
trim these branches, do you know 1f he did?

A, No.

Q. Okay. You know that Dave was using the chain
saw, correct?

A, Yes.

Q. Okay. Other than the chain saw -- Well,
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strike that.

The chain saw Dave was using to cut the
branches up at your housge the day of Paul's accident,

was that the chain saw that was your chain saw?

A. Yes.

Q. Do you know if Paul had his own -- Strike
that.

Do you know 1f Dave had his own chain

saw?

A. Not with him.

Q. He had his own but it was at home, right?

A, Yes. |

Q. Okay. Instead of him bringing his chain saw,

he used vours, right?

A. Yes.

Q. Is there a reason he decided to use yours as
opposed to bringing his own?

A, Ours was new.

Q. Is yours the one that's sitting here on the
table today?

A, Yes.

Q. Okay. At the time of Paul's accident at your
house with the chain saw, did you own more than one

chain saw?
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A, We have an electric one in the basement but

we didn't use it.

Q. Okay. So at the time of Paul's accident ~-
A, Yes. I'm sorry.
Q. Once I start I am assuming you are done.

Okay. At the time of Paul's accident, you owned and
had available to use an electric chain saw and aAgas
chain saw, correct?

A. Yes.

0. The electric chain saw was in the basement
and was not being used for any of the work that Dave
and Paul were doing, correct?

A, Yes.

Q. All right. Why was that not being used?

A, It wasn't big enough and the chain on it was
dull.

Q. Okay. So Dave chose to use the gas one at

your house, correct?

A. Yes.

Q. That was by his choice. You didn't make him,
did you?

A, No. I didn't make him. Yeah. I know you

don't want me to elaborate. No. He chose to use that

one. It was new and it had never been used and the
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blade was sharp.

Q. And, again, it's not that I don't want you to
elabbrate. I want you to elaborate if you think it's
necessafy. All I am saying is if you are not
answering the question, then I need to ask the
question again, okay? Okay. You can say whatever you
want to say, okay?

A. Okay.

Q. So the chain saw we have today here on the
table is the gas chain saw that Dave was using to cut
up the branches when Paul was injured, correct?

A, Yes.

Q. Okay. And this was the only gas saw you had
present and available and that you owned on your
property at the time of Paul's injury, correct?

A. Yes.

Q. Had Dave ever used this particular chain saw
before the day of Paul's accident?

A. I can't remember if he actually did use it to
cut up the apple tree or not. I don't remember.

Q. When you say 1t was new, you mean it was --
Wait. I just started my question.

When you say this chain saw was new as

of the day of Paul's accident, are you saying it had
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never been used or you don't know if it had been used?

A. I don't remember. All I know is it was new
and we bought it in that year.

Q. You bought it in 20117

A, Yes.

Q. Where did you buy it from?

A. It's on the manual inside the date where it
waé purchased at and everything.

Q. I am asking you.

A. I don't remember but it's written on the
manual so if you want that information, I don't know.

Q. Listen, I can get it anyway. I am asking
you. If you don't know, you can just say.

A. I don't remember. It was just in 2011 we
purchased it.

Q. All right. And why did you purchase it?

A, Because we had trees that we knew needed to
be}cut down.

Q. Okay. Did you purchase it, however, though,
for you or your husband to use or for somebody else to
use that might have to use.on your property?

| A. I guess we purchased to have a chain saw that
worked well and was new and had a sharp blade and I

didn't particularly buy it for, you know what I mean,
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say, oh, I am buying a new chain saw here. We bought
itvbecause we needed a chain saw.

Q. This is my question: I'm sorry if you think
my questions are funny but my question is this: Did
you purchase it expecting that you or your husband was
going to use it or that somebody else other than you
and your husband were going to use it?

A. Someone else.

Q. Okay. Not necessarily Dave but somebody else
other than you and your husband?

A. Right.

Q. Okay. And whether this chain saw, this gas
chain saw, that yvou purchased new in 2011 had been
used prior to cutting these two evergreens down in
June, 2011 you are not sure, correct?

A. I don't remember, no.

Q. Okay. If it had been used prior to the two
evergreens, that job in June of 2011, it had only been
used once before and that might have been the apple
tree job, correct?

A, Yes.

Q. Okay. Where these evergreens were and where
Dave and Paul were working, that would have been in

the backyard of your house?
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A.  Yes.
Q. If you -- What were you doing that day? I am

sure you were in the house, correct?

A, Right.
Q. You weren't working outside, were you?
A. I was outside for awhile playing with his dog

in the backyard but, I mean, I didn't stay out there
for any length of time and I was in the house most of
the time.

Q. Okay. So other than delivering water to Paul
and Dave before Paul's accident and maybe being out of
the house to run around with the dog for a few
minutes, everything else, all of your other activities
would have been inside the house that day, correct?

A, Yes. Yes.

Q. Okay. And if you ran the dog outside for a
few minutes, do you recall doing that before Paul's

injury or not?

A, Yeah.

Q. Do you know how long? It was just a few
minuteg?

A. Yeah. Probably. I mean, just throw a ball

around and get a bone.

0. And would that have been near where Dave and
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Paul were working?

A. Yeah. I mean, my yard is not that big. Yes.
It's near.

Q. Okay. Do you recall having any observations
of what they were doing at the time you were outside
playing with the dog?

A. No. I don't remember. No. I would say no.

Q. Okay. Was that after you saw Paul's truck in
the drive that you said yvou first noticed Paul would
have been over by that time around 12:00 or 1:00,
somewhere around there?

A, Yes. It was after I was out there with the
dog.

Q. Okay. Do you know about what time -- How did
yvou first learn Paul was injured?

A, They came running in the house. He was
bleeding and I gave him a clean towel to wrap around
his arm and David drove him to the hospital in Paul's
truck.

Q. Okay.

A, It was fast. I mean, they didn't waste any
time getting to the hospital.

Q. Okay. We are going to go through all that

step by step. About what time was that that Paul ran
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in the house?
A, I don't remember. It was maybe an hour,
maybe it was 2:00. I don't know, an hour later.
Q. An hour later meaning -- hold on -- an hour
after you first saw Paul's truck was in the drive

around 12:00 or 1:00 or approximately sometime around

there?
A. Right. They were working.
Q. So I am trying to get the chronology of this

and I understand it's not exact, I get that, but you
are saying again very generally 12:00 or 1:00 was when
you saw Paul's truck in the drive. An hour from
whénever that was later was approximately when Paul

ran in the house and said he was injured?

A, Right.

Q. And he was bleeding from what arm, if you
know?

A. I don't remember. I think it was his right
arm.

Q. Okay. You are not positive or are you sure

about that?
A, I am not positive.
Q. Okay. Hold on a minute. All right. So

during that approximate hour time that you knew Paul

Dulberg 000481






10

11

12

| 13
14
15
16
17
18
19
20
21

22

23

24

Page 47

and Dave were working on those -- on the trees, you
had been out there just a couple minutes outside
running with the dog and then delivering water during
that oné hour time?

A, Yes.

Q. Okay. Were you doing anything in particular
inside the house? |

A. What I usually do every day.

Q. What's that?

A, Dishes, wash clothes, clean up, whatever. T

don't remember, you know, but working inside the house,

veah.
Q. Okay. What was your husband doing?
A. Probably watching television.
Q. Okay. Do you remember what day of the week

this was?

A, I think it was during the week.

Q. And I didn't ask you thig before but are you
retired?

A. I am.

Okay. Is your husband retired as well?

A. Uh-huh.
Q. Yes?
A. Yes.
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Okay. What kind of work did you do before

you retired?

A. I worked at Intermatic.

Q. What is that?

A. It was in Spring Grove. I worked in
production.

0. What kind of company is that?

A, They made lighting sets, timers.

Q. Is that like factory type work?

A, It was factory, yeah.

Q. Okay. And what was your husband's kind of
job he did before he retired?

A. He was a carpenter.

Q. Okay. I didn't even ask this. William, how
old is William?

A. He was born in 1953. He will be 60 this
year.

OIS o N B I |

Okay. Is he in good health?

Huh?

Is he in good health?

He is on Social Security disability.
For what kind of disability?

For he got injured at work.

What?
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A, His back.

Q. Okay. So he is not able to be real active?

A. No. He can't 1lift up heavy things.

Q. That's what I am trying to understand.

A. Yeah.

Q. Okay. Are you healthy?

A. Yeah. I am all right. I am living. That's
about it.

Do you have any disabilities?

A. No. I am not -- I am on Social Security
but -- Okay. No. I am not.

Q. All right. Let me just ask the guestion. Do

you have any physical disabilities whatsoever?

A. I am okay.

Q. Okay. All right. The work that you were
doing in the house, if you wanted to, would you have
been able to just look out the window and see the work
that Paul and Dave were doing or were they doing it at
a spot where you really couldn't see them?

A. I couldn't see them.

Q. So even in the house had you looked out a
certain part of the house, you wouldn't have been able
to visualize them outside working; is that correct?

A, Correct.
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Q. Okay. So in order to see what they are
doing, you'd have to go outside and take a look?

A. Yes,

Q.‘ Right?

A. Yes.

Q. And you didn't do that except for when you
went to deliver water. That's the only time you went
outside in the area where they were working, correct?

A. Right and played with the dog twice. That
was it.

Q. Right but playing with the dog you weren't
even paying attention to what you were doing, correct?

A, Yeah. I was paying attention to the dog.

No, I wasn't.

Q. Is that correct?
A, Yes. That's correct.
Q. So the only time you would have been in the

area to observe what they were doing is when you
delivered the water?

A. Right.

Q. And that's the time you remember telling me
you don't remember seeing what they were doing; is
that correct?

A, No. I don't remember.
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Is that correct?
Correct. Correct.

All right. Did your husband ever go outside

while Dave and Paul were working?

>ooF

Q.

I don't remember.
Okay.
I don't remember.

Did you ever talk to your husband about the

incident with Paul?

A.
Q
A
Q.
A

Q.

You mean about thisgs whole thing?
Yes.

Yes.

Well, not --

Oh.

Hold on. Not about what happened as a result

of the incident, meaning the lawsuit and things like

that. I am asking about did you ever talk to your

husband about how the incident may have occurred?

A.

I probably -- Well, I wasn't there to see it

so I couldn't really tell him how I thought it

happened.
Q.
A,

Q.

Well, did you ask him if he saw it or --
He didn't see nothing, no.

Okay. All right. When Paul came in, ran in
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the house as you described from being injured --

A. Right.

Q. -- you offered him to wrap his arm?

A. Yes.

Q. And then so how long was he in the house

physically or did he just run in and run out with
Dave?

A, I have to say it might have been a minute. I
ran immediately, got a clean towel, put it on his arm

and they went to hospital.

Q. Did you visualize the injury? Did you see
it?

A. I could see the cut.

Q. That's what I am asking.

A. Yes. I could see the cut.

Q. How long was the cut?

A. Probably like this I would think.

Q. About six inches or so?

A. Yeah. He -- probably like that on the
foreaxrm.

Q. Approximately six?

A, Yeah. Maybe on his forearm.

Q. And did you do anything to determine how deep

the cut was?
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A. No. I got a towel and no, I didn't.

Q. Okay. All right. So although you know it's
about six inches long, you don't know how deep it was;

is that correct?

A, No. I don't know.

Q. Is that correct?

A, Correct.

Q. After wrapping it, and this is all within a

minute, Paul runs out with Dave and Dave takes him to

the hospital?

A, Correct.

Q. What hospital?

A, McHenry .

Q. NIMC?

A, Yes. NIMC.

Q. Do you know how long they were at the
hospital?

A. Well, I called -~ I don't know. I ddn't

know. I called the hospital to see.

Q. What?

A. I called probably after they got there. What
does it take, 15 minutes to get there. Maybe a half
hour or something I called after.

Q. Just to find out the status?
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A. Yeah. See how he was doing.

Q. Did you learn anything?

A. Yes.

Q. What did they tell you?

A. In the emergency room they told me that as
far as they could -- their knowledge, he didn't have

any damage done other than a superficial wound that

they would clean up and stitch up and give him

medication, you know, for pain and antibiotics for

infection.

Q.

That's what the nurse people told you, the

people attending in the ER?

A,
Q.
A.

Q.

Uh-huh.
Yes?
Yes.

Okay. And then did you -- Did Dave or Paul

have a cell phone with them when they went to the

hospital?

A,

L@ F) Fﬂ 0

I can't recollect for sure.
Does Dave have a cell phone?
Yes, he does.

Did he have it at the time?
I don't remember.

Okay. Did either of them -- Well, strike
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that.

After Dave and Paul went to the hospital
right after the accident occurred, did you hear from
either of them while they were at the hospital?

A. No. When they came back, no.
Q. Okay. It wasn't until they came back from

the hospital?

A. To my house.

Q. Was that Dave or both Dave and Paul?

A. Both Dave and Paul were at my house
afterwards.

Q. Do you know how long that was after the time

they left to go to the hospital that they arrived back
at your house?

A, The length of time he wag gone I am not quite
sure,

Q. What did you say?

A. I am not quite sure. Maybe an hour and a
half or something I mean by the time they did their job
and --

Q. Okay. All right. So it's your understanding
that Paul was injured, he runs into the house. Does
Dave run into the house, too?

A. He is right behind him.
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Q. So they both run into the house, tight? Yes?
Yes?

A. Yes.

Q.' You wrap the arm, then they run back out.

They go to the hospital. They are at the hospital
approximately, and I know you didn't time it, but
approximately an hour and a half at the ER?

A. Uh~huh.

Q. And they come back to your house, correct?

A, Correct. Yes.

Q. And then Paul and Dave come into the house
again?

A. Yeah.

Q. Okay. And do you sit down and talk to him or

what happens?

A. Well, Paul needed medication to have refilled
and he didn't have any insurance and didn't have any
money on him so I gave him $50 to go get the
prescriptions refilled.

Q. Okay.

A, Not knowing how much they would cost but you
know.

Q. So as I understand it, Paul comes back to

your house from the ER and says, hey, I need to refill
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this prescription for pain medication and don't have
any money and you give him $507

A, Yes.

Q. Okay. So he asked -- Did he ask -- Hold on.
Did he -~ It looks like you want to talk. Did he ask
you for the $50 or did you just offer it to him?

A, I offered it to him. He didn't ask.

Q. How long was Paul in the house when he
returned from the ER until he left to get the
prescrip;@on filled?

A. They weren't there maybe a few minutes and
they went to the drug store.

Q. So Dave then took Paul in Paul's truck and
went to the drug store to £ill the prescription?

A. Uh-huh.

Q. And then when Dave returned, did he return

alone or with Paul again?

A. T beliéve he took Paul home.
Q. Right.
A. And he could walk from Paul's house.

Right. So it's your belief that Dave would
haVe walked from Paul's house back to home and that's
when he arrived home then?

A. Right.
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Q. Was that within the hour?

A, I don't know how long he was at Paul's house
once he -~
Q. Okay. But after Dave and Paul left in Paul's

truck to go £ill the prescription, Dave then returned

next alone to the house, right?

A. Back to my house.

0. Yes.

A. Yes, because he --

Q. So it was your feeling that he probably

dropped Paul after and left the truck at Paul's house?

A. Yeah. It was his truck. Paul's truck.
Q. I understand.
A, Okay.

Q. All right. Okay. ©Now, let's go back a
little bit and let me ask a couple follow-up
questions. When Paul ran into the house after the
accident, okay --

A. Uh-huh.

Q. -- with the injury, did he say anything about
how it happened?

A. There wasn't time. No.

Q. I understand there might not be time. I am

just asking if. If they didn't you can just say they

Dulberg 000493
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didn't.
A. No.
Q. Let me ask the question again because you

didn't answer it directly. When Paul arrived into the
house -~
| MR. BARCH: I know you are frustrated with the
way she answers questions but I think she is trying
her best.
MR. MAST: There is no question she is trving her
best.

BY MR. MAST:

Q. I'm not saying you are not trying your best.
A, I'm sorry. I know.
Q. You are doing fine actually. It's just

actually when you do answer it kind of indirectly, I
need to go back and I'm telling you why I need to go
back. You are doing fine. There is no problem with
what you are doing. I just need you to understand why
I am asking the guestion again.

So when Paul runs in the house after
being injured for the first time, I think you said
Dave followed, right?

A, Uh-huh.

Q. Yes?
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AQ YeSO

Q. You saw the injury, you wrapped it and then
they left immediately to go to the hospital, right?
A, Yes.
| Q; During the time after the accident before
they left to go to the hospital, did Paul say anything

about how the accident occurred?

A, No.

Q. Did Dave say anything how the accident
occurred?

A, No.

Q. So by the time Paul and Dave left to the

hospital to the emergency room to treat Paul's injury,
you did not know how it happened other than you
assumed I am assuming you felt it was probably due to

the chain saw, right?

A, Yes.

Q. But you didn't know that?

A, No.

Q. And they never -- either of them never told

you how i1t happened, correct? Is that correct?
A, Correct.
Q. Okay. So they are at the hospital. You

don't talk to them now until they arrive back at your
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house after the ER, right?

A. Correct.

Q. And they are only there for a couple of
minutes‘until they go £ill the prescription for pain
medication, right?

A, Right.

Q. And while they are there for a couple of
minutes at your house before filling the pain
prescription, does Dave or Paul tell you anything more
about how the accident occurred?

A, No.

Q. Okay. I am assuming you put the dots
together and you felt it was because of the chaln saw
but nobody told you that, fair enough?

A. Correct. Right.

Q. Is that correct?

A, Yes.

Q. Okay. So by the time Dave now returns home
alone after dropping Paul off, you have not yet heard
from Dave or Paul at that point how the accident
occurred; is that correct?

A. Well, Dave would have had to come back to my
house.

Q. That's where I am starting this question. By
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the time he returns to your house, by that time you
still have not talked to either of them about how it

happened, correct?

A, No.

Q. Is that correct?

A, Correct.

Q. Okay. ©So Dave returns to your house alone

and we are probably talking now, what, in the evening

hours?

A. Yeah. FEarly evening.

Q. Maybe 4:00 to 5:00, somewhefe in that general
area®?

A. Right. Yes.
Q. Okay. 4:00 to 5:00 p.m., Dave arrives home

approximately and is there a conversation about what

happened?
A. I can't remember.
0. Okay. Any time the rest of that day does

Dave make any statement about what happened?

A. Can I say something?
Q. . Sure. If you want to.
A. In the aspect of all this thing happening so

fast, coming into the house, literally wrapping his arm

and rushing him to the hospital because he was really

Dulberg 000497






10
11
~ 12
13
14
15
16
17
18
19
20
21

22

=23

24

Page 63

concerned, when they came back to the house, they were
only there a few minutes‘also. I gave them the money.
When David came back obviously he drove Paul home
because it was his truck, he came back to my house
because that's where hig car was, he was all upset and
everything. I don't remember that anything really was
said, you know, that Paul -~ you know, little bit about
Paul, you know, as far as not how the accident
happened, how he was doing, you know, and that they got
the prescriptions and then he went home but he didn't
ever at that point at that time on that day, so.

Q. All you are saying then in summary is Dave
never mentioned how the accideht happened?

A. Not on that day.

Q. Hold on. You got to let me finish my
question -- my statement. All you are saying is on
the day of Paul's accident at no time did you hear

from Dave or Paul for that matter how the accident

occurred?
A, No.
Q. Is that correct?
A. Correct.
Q. Okay. So even when Dave arrived back from

dropping Paul off, he stayed, what, for a few minutes?
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A, Yeah. He didn't stay long. I can't really
remember, you know, but he probably did stay, you know.
Q. Stayed for awhile?

A, For a bit, veah.

Q. Did he ever go back and finish the work up?
A, No. He went home.
Q. So by the time Dave left for now home the day

of Paul's accident, he still never told you what his

version of the accident was; is that correct?

A, No.

Q. Is that correct?

A. Correct.

Q. Did you see Dave the following day?

A, I can't remember but he must have come back

because the branches. You know, this is a year and a
half ago, no.

Q. Listen, Carolyn, you don't have to tell me
why. I have been doing this long enough. I know that
memories aren't the best sometimes so you don't need

to tell me why. My job, though, is to find out what

you know.
A. No, I don't.
Q. So I have to go through this with you, okay?

So let's just get through this. You are doing the
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best you can. Let's just keep going.

Did you ever at any time after Paul's
accident at your house ever talk to Dave about how it
happened? |

A, Yes. He did tell me.
Q. Okay. How many times have you talked to Dave
where you heard Déve's version of it? Just once or

more than once?

A, Maybe more than once.,

Q. How many times?

A. I don't know. Twice.

Q. Okay. When was the first time after the

accident that you spoke to Dave about how it happened?

The next day, days later, how soon after the accident?

A, I don't remember.

Q. Do you know if it was within days of the
accident?

A, No. I don't remember.

Q. Okay. Was it within at least a month after

the accident?
A. Yeah. Probably.
Q. Okay. And was it at your housge?
A. Or was it on the phone. I don't remember if

it was.
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Q. So it was either in person or on the phone?
A. Right.
Q. Okay. Do you know if anybody else was a

party to that conversation meaning overheard that
conversation?

A, No. Just me.

Q. So Dave would have either called you or he
would have been at your house and he would have told
you this, right?

A. Right. Correct.

Q. Okay. What did he tell you?

A. What happened. That he was out there with
Paul, that Paul was helping him. David was using the
chain saw and Paul was holding the branches and they
had been cutting out there for awhile branches and
everything seemed to be okay and then the one branch
that when the accident happened that Paul was holding,
Paul had repositioned his hand at the split second and
moved his hand up on the branch because I guess it was
flexing and he just instantly and then David was in the
position, it only takes a second and that's how he
ended up injuring his arm because Paul had moved his
hand out of the position.

0. So Dave blamed Paul for the accident then?
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A. If he didn't move his hand -- They had been -

cutting for an hour and everything was going fine until
this one incident happened, yeah.

Q. So the reason for the accident then according
to Dave was because Paul was moving his hand and he
didn't know he was moving his hand and he cut the hand
or-the arm with the chain saw, correct?

A. Right. Right.

Q. And, again, and if you don't know, that's
fine but you don't know how long after the incident

occurred that Dave first told you this, do you?

A. Well, it wasn't that day because he was all
upset.

Q. I am just asking how long, if you know.

A. I don't know. Maybe a couple weeks. I don't

know or next week, the week after.
Q. Okay. And you said maybe a couple times Dave
had told vyou this, correct?

A, Uh-huh.

Yes?
A, Yes.
Q. When was the next time?
A, Well, I don't know. He probably told -- I

don't know. Maybe before -- Well, I think it was
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probably before he got the letter from you in December,
you know. Up to that point, you know, he just thought
that things would not end up this way not knowing, you

know, and then when he found out the way he knew it

- happened and he told me and he knew what Paul had said

the way it happened, he was kind of upset.

Q. Okay. But my question was: When is the‘next
time you spoke to him? Hold on. You got to let me --

A, I am thinking.

Q. My question is: When is the next time after
this first time of one or two weeks after the accident
when 1s the next time you heard Dave express his
version of the accident?

A. Probably a couple months went by.

Q. Okay. And that was after he heard Paul's
vergsion of the incident or not?

A. I think so. Yeah.

Q. And Dave got mad after he heard Paul's

version of the incident?

A. He was kind of upset.
Q. Did he tell you why he was upset?
A, For what's written -- because he figured if

Paul hadn't moved his arm forward to reposition on the

branch David would have never cut him.
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Is that what Dave said to you?

Q.

A. Uh~huh.

Q. Yes?

A. Yes.

Q. See, this is what I am trying to find out. I

am trying to find out everything that Dave said
describing the incident and his feelings versus Paul's

version of the incident. That's what I am trying to

find out.
A. Right.
Q. I don't want to know your version. I want to

know what Dave said.

A, No.

Q. So Dave told you he is upset because he heard
of Paul's version which is different from his version
of the incident, correct?

A. Uh-huh.

Q. Is that correct?
A, Yes.
Q. Anything else that Dave discussed with you

regarding how the incident occurred or his feelings
regarding how Paul described the incident?
A, No. I mean, no. He just -- What he had said

what his version was and knowing what Paul had said.
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Q. Do you know what Paul's version is? Do you?

A. Well, I don't know if I put my foot in my
mouth now because --

MR. BARCH: I think he is asking you what you
have heard about Paul's version.

THE WITNESS: The version that I know is that
Paul is saying that he was holding the branch and
threw it down on the ground, that David had revved up
the chain saw and came towards him to cut the branch
that he didn't even have. He had already thrown the
branch down on the ground. What would that make it
seem like, David didn't even see hisgs arm was there and
that the branch --

BY MR. MAST:

Q. Carolyn, I don't want to get into an argument
about what happened, okay. That's not my purpose
here. What I am trying to find out is who told you
What, when and how. Okay. That's what I am trying to
find out. What you think makes sense or what I think
makes sense is not the topic today, okay.

The version that you just described,
whose version ig that?

A. That's what Paul had said in his -- one of

his -- Paul had said.
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Q. In what? When did he tell you?

A. No. To your -- you, to the lawyer or in some
kind of --

Q.‘ How do you know that?

A. Because my lawyer told me.

Q. Okay. All right. Sorry.

MR. BARCH: Here's the thing, let me just say
this, Carolyn, if he is asking you guestions which
require you to relate what I have told you --

THE WITNESS: Yes.

MR. BARCH: -- don't give that information. He
is asking you about other people. Not about what you
and I have talked about.

BY MR. MAST:

Q. All right. So let's go back. Okay. What I
want to try to find out is this: I want to know
everything Dave told you and everything Paul told you
and everything anybody else might have told you other
than your attorneys, okay? That's what I am trying to
find out, three things. We have gone pretty far with
regard to Dave so I am going to follow that up by
saying: Have you told me everything that Dave has
told you concerning the accident or Paul's injuries?

A, Yegs.
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Q. Is there anything else you want to add to

that other than what you have already told me?

A, No.

Q.‘ Regarding Dave now. Is that it?

A, Yes.

Q. Okay. So Dave has never told you more about

what he thinks as far as Paul's injuries, nothing

more? You have never told me anything about that.

A. You mean if David knew the extent of Paul's
injuries?

Q. Yes. Has he discussed that with you at all?

A, He only knew, too, the day of when it

happened what I had told him what I learned from the --

Q. ER?

A. -~ from the hospital, from the ER.

Q. That's all Dave knows?

A, That's all he knew until all this started to

unroll, right.

Q. Right. So you have told me now everything
that Dave has ever told you regarding the incident and
how it occurred and medically how Paul was injured
from it, correct?

A, Yes.

Q. Okay. And there are only two times that Dave
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really discussed the specifics of how it happened and
both times he told you that Paul was shifting his
hahds when he was lifting this chain saw up and caught
Paul on»the arm, correct?

A, Correct.

Q. Okay. Dave never accepted responsibility for
this accident then in your view, correct? He did not
believe he wasg responsible for it; is that correct?

A, Correct.

Q. Okay. And he never accepted reSponsibility
for it to you as far as you knew, correct?

A, Correct.

Q. Okay. How many times now have you talked to
Paul about the incident after his accident?

A. I have never talked to Paul. The only time I
talked to Paul was after it happened a few days and T
went by to see how he was feeling and when he was going
to get his stitches out and I maybe talked to him on
the phone maybe once.

Q. All right. Well, see, this is my confusion.
I asked you how mahy times you talked to Paul since
the accident about this and yvou said I never had and
you mentioned two times.

A. Well --
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Q. Stop. Stop. So we got to go through those,
okay? So it's your testimony that you only spoke to

Paul twice after this accident?

A. Yes. Twice.

Q. Right?

A. Right.

Q. Not any other times than two times, right?
A. Just twice.

Q. Okay. Before the accident, let's say a vyear
before the accident, how many times did you talk to
Paul?

A. T don't know. A few times.

Q. Okay. So talking to him twice after the
accident, is that within a year of the accident, after
the accident?

A, The time span which I did talk to him was
probably when it happened into the late part of the

yvear. Well, no. It was probably when I first talked

to him --
Q. You are not listening to the guestion.
A, I know. I am going off the edge again.

MR. BARCH: He is talking about a different

timeframe than you are.
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BY MR. MAST:

Q. From the day of Paul's accident during the
time that you talked to him these two occasions about
the accident, how much time elapsed? Just --

A. A couple weeks only.

Q. Okay. So the two times -- the two times you
talked to Paul about his accident with the chaih saw
was within a couple of weeks of his accident, yes?

A. Right. Correct.

Q. And that would have been sometime still in
July of 2011, right?

A. Uh-huh.

Q. Yes?
A, Yes.
Q. And you have not talked to Paul since July,

2011 until today, correct?

I did in September.

So there is another time?

He came by my house.

September of what?

2011, that vyear.

So there is three times you talked to Paul?

Uh-huh.

©» o oo P

Yes?
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Yes.

So since September of 2011, have you talked

to Paul until today?

A.

Q.

No.

From the time of Paul's accident until today

you have talked to him only three times?

A,

(ORI ol R e

first time you talked to Paul after his accident about

Correct. Yes.

Have they all been in person?

Two are in person.

One wasg on the phone?

One was on the phone that I remember.

Okay. All right. So let's start with the

the incident, okay?

A.

Q.
A,

Uh-huh.
You say that was a couple weeks later?

It was probably -- It's before he had

stitches out even so it was within a week.

Q.

> O » 0o ¥

Okay.

When I had seen him in person.

And was it at your house or where?
At his house.

You visited him?

Uh-huh.
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Q. Yes?

A. Yes.

Q. And how long were you at his house?

A. I don't know.

Q. Couple minutes?

A. Maybe. I don't know. I was visiting maybe
an hour.

Q. Okay. And how much time did you spend of

that hour talking about the incident?

A, I only asked him how he was doing.
Q. Okay. And what did he say?
A, He says that he seems he is doing okay but of

course it hurts and I says, well, I can understand
that, you know, and that was about it. He didn't go on
and elaborate anything.

Q. Okay. At any time during that first wvisit
with him, within a week of the incident, was it ever
discussed how the accident occurred?

A, No.

Q. Okay. And other than him saying, okay, it
still hurts, did you ever talk more about his injury?

A. No. Other than that one time I called him on
the phone.

Q. No. No. I am just talking about --
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No. No.

A,

Q. You met with him --

A, No.

Q.» When you met with him a week after the

accident and visited for about an hour at his house,
the only thing you talked about regarding his injury
was, okay, it still hurts. That's all he said?

A. Right. Correct.

Q. So the rest of that visit was unrelated to

this incident or his injury, correct?

A. Correct.

Q. It was just being friendly talk?

A. Uh-huh.

Q. Yes?

A, Yes.

Q. Okay. Who was present during that visit?

A. His mother.

Q. Was she -- Was she able to hear the words
that were exchanged between you two?

A. She was sitting right next to me.

Q. Okay. Anybody else present?

A. I don't remember. I think she was just home.

Q. Did Paul ever suggest at any time since his

accident that he was wanting yvou or Dave or anybody to
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say something in- order so that he can get a lot of

money in the case? Did he ever say anything like that

to you?
A.» To me, no.
Q. Did he say it to somebody else?
A. You mean so he could -- Well, you can say

it's hearsay again. How can I prove it? Paul had said
something to David.

Q. And Dave told you that?

A, David told me that.

Q. So I understand that. I know that already
but you didn't hear Paul say that. You heard Dave

tell you that he said that?

A. Right.
Q. You knew they were -- Hold on. You are
not -- you did not -- Let me say the question again.

You have not heard Paul at any time say anything like
that, correct?

A.  Correct.

Q. You have not heard Paul ever say since his
accident that he wanted to try and make money, he
wanted to try to stay off of work, he wanted to try to
'get people to help him get the money or anything like

that? You never heard any of those conversations from
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A, No.
Q. Okay.
you, correct?
A. Right.

Q. Okay .

Page 80

You heard them indirectly from Dave to

So you are not a witness to what

anything Paul said regarding those issues of trying to

make money or trying to not have to work
his life or any of those kind of things,

heard any of those things from Paul,

A. No.

Q. Okay.

that from is from Dave,

A, Right.

Q. All right.

And the only person vyou

correct?

Wherein Dave said,

the rest of
you never

you?

have heard

hey, Paul told

me he wants me to say this to try to get him more
money, something like that?

A. Uh-huh.

Q. Right?

A. Right.

Q. Did you ever report that to anybody that Paul
said that?

A, I don't know if I mentioned it to Ron or not.

Q. Your attorney?
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Yeah. My attorney.

Page 81

Okay. Did you ever mention it to anybody

Well, if I mentioned it to my husband, he

probably won't remember anything.

Q.
A.

Q.

that one visit,

Okay. Anybody else?

No.

Okay. All right. So far we talked about

the first wvisit, with Paul after the

accident about a week later, you had an hour over at

his house and there wasn't a lot discussed about the

accident,
Al
Q.
A.
Q.

was again
A,
Q.

though.

A.

correct?
No.
Correct?

Correct.

Okay. The second time you met with him it

in person?

Yes. It was in the end of September of 2011.

No. I thought you met with him two times,

Yes. When he -- you wrote down three times

in that year. It was three times.

Q.

We are on the second time.

third time.

September was the
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A. Okay. It was on the phone.
Q. Let's go back because now we are all unclear
again because of that.
The first time you spoke to Paul after
the accident was when you visited in his home about a

week later for that hour for that visit, right?

A. Correct.

Q. The second time was on the phone call?

A. Yes.

Q. How long after that first wvisit with him was

that phone call?

A. Not long. I can't say.

0. A day, a week, a month, a year?
A. I don't know. Maybe two weeks.
Q. Okay. And that was a telephone call did you

make to him or he made to you?

A. T called him.

Q. Why did you call him?

A, Just to see how he was doing. How -- He had
his stitches out, you know.

Q. So what was said?

A. Well, he says the stitches are out and he
seems he is doing okay and left it at that.

Q. Did he say he is recovered?
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A. No. I can't -- No. No.

Q. Did you know if he still had problems with

the injury or not or you don't know?

A. I don't know.

Q. Okay. How long was that conversation on the
phone?

A. Probably a few minutes only.

Q. Did Paul ever discuss the specifics of how

his chain saw accident occurred?
A; No. Not to me, no.
Q. Did he tell you what he thinks Dave did wrong

in that accident or causing his injury or anything

like that?
A, No.
Q. Did he ever suggest that he wants to try to

make money out of this case in that conversation?

A, No.

Q. Or any other conversation did he ever suggest
that?

A, No.

Q. Okay. Did he ever ask vyou for your insurance
information?

A; I offered it to him.

Q. When?
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A. Right after the accident happened.

Q. You mean while he was still on the way to the
ER or that week later? |
A. No. After the fact. Yeah. Maybe after a
week. After a week later.
I am trying to find out when.
A week later. |
When you went to his house?
Possibly. I gave him -- ves.
Wailt.

I can't remember.

© » o PO po

Hold on. We are talking about the times you
spoke to Paul and there was only three times. It's
got to be the first time, the second time or the third
time that you dffered your insurance information to
him,

A. It must have been when I went over to the

house then because I remember writing stuff down.

Q. The first time?
A, The first time.
Q. Okay. ©So during that hour conversation with

Paul at his house, you gsaid, here, I will give you my
insurance information, right?

A. Right.
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Did he thank you for it?

Q.

A. I guess. Yeah.

Q. Was he polite?

A, He was polite, vyes.

Q. Was he trying to make more out of the case

than you thought?

A. No.

Q. Did Paul ever make you feel uncomfortable in
the way he described his accident or what his injuries
were?

MR. BARCH: I object. She said he didn't
describe it‘to her.

BY MR. MAST:

Q. Well, in any way that he described his
injuries or the accident did he ever make you feel
uncomfortable like he was trying to make more out of
it than he should?

A. No.

Q. Okay. So we talked about your first vigit
with him at his house for an hour. We talked two
weeks later the telephone call for a few minutes and
all he said was he is doing okay and that was about
all that was discussed, right?

A, Right.
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Q.
present?

A,

Q.

A.

Page 86

No specifics regarding the accident?
Okay.

Then the third and final conversation you had
was in person, correct?

Yes.

September, 201172

Uh-huh.

Yes?

Yes.

And where was that?

At my house.

So he came over to your house?

Yes.

Was he alone?

Yes.

Was anyone else other than you and him

Just me and him.
Okay. And how long was that conversation?

Well, he wasn't there too long. He was

taking a tiller off the back of his truck by himself

that's two and a half feet off the ground.

Q.

Al

Off the back like a pickup truck?

Yeah. The vehicle that Mike came in here. T
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don't know what you would call it. TIt's like a

suburban and he had a flatbed on the back of it

attached.

Q.
A.

Q.
tillers?
A.
Q.
A.

thing.

wide.

wheels.

yeah.

P 0O » 0O

S0 P o0 P 0

He had a trailer on it?
Yes. A flatbed.

And the tiller was it one of those garden

No. It was a big tiller.
well -~

It's not a Mantis. A Mantig is a little tiny

This is a full size tiller, probably about this

Three feet wide?

Yes.

Does it have wheels?

Wheels? You mean --

Does it have wheels to roll it on?

Yeah. When you have to till, you got to have

Okay. It got wheels on it. It's a tiller,

All right. Do you know how much it weighs?
I asked him if he needed help.
That's not what my question was.

No. I don't know. It probably weighed,
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what, 200 pounds at least.
Q. Okay. Had you ever lifted it or moved it

around yourself?

A, No.

Q. Who was going to use it?

A. Paul used it at his house to till his garden.
Q. Who was going to use it at your house?

A, He brought it back to my house so David could

pick it up and bring it back to his house.

So Dave was going to use it?

A. It was his.

Q. It was Dave's tiller?

A. It's Dave's tiller.

Q. So apparently Dave had let Paul use it before

the accident, right?

A. No. It was after the accident. He had a big
garden. It was time to till the garden --

Q. You are not letting me take vou through this
because I got to ask the guestion before you are

answering me otherwise your answer doesn't mean

anything.
A, I know. Okay.
0. Do you know when Dave first lent this tiller

to Paul?
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A. Probably the beginning of September I'd say.

Q. Do you know that for sure?

A. I am only basing it on the fact that the
gafden Was done and he wanted to till up his garden.

Q. Who is "he"? |

A. Paul wanted to till up his garden and he
asked David if he could use his big tiller. |

Q. Do you know when Dave asked or when Paul
asked Dave to use the big tiller?

A. Beginning of September mavbe.

Q. Why? Were you there when Paul asked Dave
that? How do you know that?

A, He brought the tiller back from his house the

day --

Q. Paul did?

A, -- that David had borrowed him.

Q. I need names so I know who you are talking
about.

A, David's tiller he borrowed to Paul to till up

his garden.

Q. This is my question: Do you know when Paul
borrowed the tiller?

A. In the beginning of September.

Q. How do you know that?
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A, Because David said that Paul had the tiller.
Q. Okay. That's what I am trying to find out.
A. Okay. All right.

Q. So your -- the basis for what -- your

thinking that Paul used the tiller beginning in
September of 2011 was what Dave told vyou, right? You
didn't have direct knowledge of that. You just knew
it from Dave, right?

A, Right. I just knew that Paul had it. Right.

Q. Okay .

A. Yes.

MR. BARCH: Just, Carolyn, you don't have to feel
bad if you don't know when he got it or how he got it.
It's okay.

MR. MAST: It's not a big deal. I am just trying
to find out.

THE WITNESS: Okay. So probably. Yeah.

MR. MAST: I am just trying to find information
out.

BY MR. MAST:

Q. Okay. All right. So what you are saying is
sometime in September Dave gsaid Paul is borrowing my
tiller, is that what you are saying?

A, Right.
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Q. Okay. When Paul began
know, right?

A, No.

Q. You don't know who was
Paul's house?

A, No.

Q. You never saw Paul use

A, No. No.

0. So who used the tiller
yvou'don't know?

A. No, I don't.

Page 91

to use it, you don't

using it over at

it, did you?

over at Paul's house

Q. Okay. But Paul brought it back to your house

to return to Dave, correct?

A. Yes.

Q. And that was in September, 2011°7?

A, Correct.

Q. Okay. And how long was Paul at your house
that day?

A, I don't know. Not long. A few minutes
mavybe.

Q. What's that mean, a few minutes?

A, Okay. 15 minutes he wag there.

Q. Was he inside your house or just outside?

A, He was outside.
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Q. During the 15 minutes he was at your house,
were you with him that entire time?
A. Yes.,

Was anybody with him at that time?

A, No.

Q. So just you and him again?

A, Right.

Q. Okay. And that visit was meant only for Paul

to drop off the tiller?

A, Correct.

Q. Okay. Did you and Paul engage in any
conversation about the chain saw accident, how it
occurred or hig injuries as a result of that?

A, No.

Q. Okay. So the only conversation that you had

with him pertained to returning the tiller?

A. Yes.

Q. Okay. And what was said then regarding that
lssue?

A, I just said that tiller looks awfully big and

it's pretty heavy. I says would you like me to help
you take it down and my husband I believe was not home
at the time so I was there and he says no. It's okay.

I can do it.
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Q. Okay. Were you there when he took it down?

A, Yes.

Q. Okay. How high was the trailer off the
ground? About a foot and a half, foot maybe?

A, About two feet maybe.

Q. About two feet?
A. Yeah.
Q. Okay. And is there a ramp off of the trailer

or does he have to roll it off or how does he get it
off?

There was no ramp.

Okay.

It was just the flatbed, you know.

S0 how did he get it off then?

p oo p oo op

He picked it up.

0. Okay. He picked the whole tiller up with
both arms?

A, He picked it up, yeah. How else do you pick
up 200 some --

Q. Listen, Carolyn, I am just trying to find
ocut. T am not going to assume anything so don't get
upset with this but I have to go through the steps of
what happened, okay?

A. Uh-huh.
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You watched him pick up the tiller?
Uh-huh.

Yes?

Yes.,

I need a yes or no, okay?

Yes.

Did you watch him pick it up with both arms?

0 » O PO oo

Yes.

Q. Okay. Did he wrap his arms around the engine
and the wheels or just around the top handlebars?

A; Like that. Around the engine and the top so
he could get it down.

Q. Okay. Was the engine of the tiller up by the
edge, the rear edge of the trailer when he picked it
up or was it in the middle of the trailer? Where was
ite

A, It was towards the back.

Q. Did he pick it up from standing on the ground
or from standing on the trailer?

A. I think he was on the ground and because it
was towards the edge so he was on the ground where he
could, you know, grab on to it.

Q. So as I understand from you, the tiller is at

the end of or the back of the trailer which is an open
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ended trailer, right?
A. Correct.
0. Paul takes his arms and wraps it around from

standing on the ground?

A. Right.

Q. Which is a foot or two feet lower than that?
A, Right.

Q. Correct?

A. Right.

Q. Wraps his arms around the engine and the

whéels, that whole compartment, picks it --

MR. BARCH: I think she said he grabbed the
handle and then the engine at the same time.

MR. MAST: Did he?

MR. BARCH: She reached like that.

THE WITNESS: He put higs hand here and here so
he'd have leverage to put the thing down on the
ground.

BY MR. MAST:

Q. Here and here, I don't know what that means.
Hold on. I need to follow this up with a question,
okay?

Where was Paul's left hand or arm with

regard to the tiller when he picked it up? Was it on
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the engine part of it or was it on the handle or

where?
A. I'd have to -- I don't know.
Q.. Or don't you know?
A. I don't know. I know he had to use both

hands to take it down.
Q. Okay. Where was his right arm when he picked

up the tiller, on what part of the tiller?

A. Towards the heavier part.

Q. His right arm.

A, Where the engine is at, you know.

Q. Okay. You don't know where his left arm was

but his right arm was by the heavier part of the
engine?

A. Yes because, let's see, if I was standing in
my driveway, yeah, and his back was that way, his right
arm was here and the other arm would have been up.

Q. Up where, on what?

A. Well, towards the handle part of the tiller.
It was like a bar.

Q. When you were looking at this, were you
watching him do it?

A, Yes.

Q. What part of his body was facing you when he
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was doing this?

A, His face was facing me. He was facing -- I
was looking like I am looking at vyou.

Q. Right.

A. Okay. And --

Q. So let me stop you. So he had his pickup .
truck with him, right?
Uh~-huh.
Yes? I need a yes or a no.

Yes.

© O ¥

The trailer was on the back of the pickup
truck and he pulled into your driveway, right?

A. Right.

Q. And you are in the front of the house looking
toward him, right?

A, Yes.

Q. So if he is at the back‘of the trailer, you
are saying he'd be facing you, right?

A. Right.

0. Okay. And then he'd have his left arm up
somewhere maybe by the handles and his right arm
surrounded the engine of the tiller, right?

A. Right.

Q. And then did he just pick it up?
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A. Yeah. He picked it up and put it on the
ground.

Q. Okay. How high off of the bottom of the open
trailer‘did he pick the tiller up?

CA, I am not qguite sure.

Q. Okay. Then did he just shift himself around
and let it straight down after he moved over from
above the trailer?

A, No. He didn't -- He lifted it off and put it
on the ground.

Q. That's what I am sayving.

A. Yeah.

Q. When he lifted it up, did he back up ten
feet? Did he just turn around and twist himself and
drop it next to him? How did he drop it to the
ground?

A. I don't remember the exact procedure.

Q. Okay. Okay. But after he picked it up and
moved away from the trailer, he put it back on the
ground then, right?

A. Right.

Q Okay. And then what did he do with it?

A, And then we put it in the garage.
Q

"We put it," who put it?
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I think he pushed it into the garage for me.
On its wheels?

Yeah. On the wheels.

(ORI S B

Did it have rubber wheels, plastic wheels?

What kind of wheelgs did it have?

A, It has rubber wheels on it I believe.

Q And who has that tiller today?

A, David.

Q Okay. Again, that visit in September, 2011

where Paul was dropping off the tiller never included
any conversation about the chain saw accident or his
injuries, correct?

A, No. No.

Q. Is that correct?

A, Yes. Uh-huh.

Q. So you have now told me everything, every
communication and every visit that you have had with
Paul since his accident, corfect?

A, Right. Correct.

Q. At no time then did Paul ever describe for
you how the specifics of the accident occurred; is
that correct?

A, Correct.

Q. Okay. Okay. And how long have you known
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Paul?
A, Ever since he was in high school.
_Q. So for over ten years?
A. Ten years. Paul is 45 and I have known him

ever since he was probably 18 or 17.

Q. So over 20 years then. Have you always known
him to be a trustworthy, credible person?

A, Yeah. As far as I know, ves.

Q. Do you today -- And I know the lawsuit is
here so I understand. That's fine. And you are kind
of a defendant in the lawsuit so I get that but if vyou
put the lawsuit aside, do you still consider him a
friend or are you thinking of him in more negative
terms now because of all of this?

A, Negative.

Q. Why do you think of him in negative terms
other than the fact that you are named in a lawsuit?
What's the reason?

A. Because, I mean, it happened as a bad
accident of course and you know --

Q. Wait. It happened -- What?

A, It happened as a bad accident but when I
heard from the ER on how the injuries went and then as

time went on, many months went by, it wasn't until
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December we knew that Paul had gotten your services

that there was anything that would come to this
recourse and he never said anything to me about the
accident either thinking that his arm, you know, might
just -- you know, thank God it was okay and then all of

this came out, so.

Q. I mean, you are not a doctor and I am not a
doctor --

A. No.

Q. -- and I guess we have to defer to what they
think.

A. Uh-huh.

Q. What you are basically saying is you thought
it was just a relatively small injury, right?

A.v What about EKGs?

Q Again, I am not going to get into the --

A, Medical. Forget that.

Q -~ into the medical. All I am asking you
is -- My question is: Why are you now kind of feeling
negative toward Paul today? What igs the issue? Is it
because you thought this wasn't much of an injury or
you just don't think Dave did anything wrong or what?
What is the reason?

A, Well, usually I have had those testg done.
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0. Listen, I don't want to get into all that.

A. It's because of the testing that he had done
it proved that he didn't have any nerve damage done at
one poiht and then along the way it all happened and
then he --

Q. So your negative feelings toward Paul today
is because you think that the medical treatment that
he is getting isn't related to this accident but he
thinks it is. Is that what you are saying?

A, I am saying that his EKG that he had done to
prove nerve damage didn't show positive, so. |

Q. That's up to his doctors to talk about.

A. Oh, I see. Okay.

Q. That's not him. He is not a doctor. He is
not going to testify to his EKG. You know --

A. Okay. Fine.

Q. He doesn't know --

MR. BARCH: Carolyn, slow down. Answer the

question. He wants to know why you view him

negatively. Is i1t just because of the lawsuit and his

claimed injuries or is there something more?
THE WITNESS: It's just the claim from the

lawsuit.
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BY MR. MAST:

The injuries?
Yes.

The injuries issue, right?

A Ol S ©)

Right.

MR. MAST: Okay. I don't have any more.

MR. ACCARDO: I got nothing.

THE WITNESS: He probably had enough of me
already probably. Good thing I ran out of water.

MR. BARCH: Hold on one second.

MR. MAST: How do you feel about me, negatively?

THE WITNESS: I don't feel negatively about any
of you guys. I am just glad I am not a lawyer, I am
not a doctor, I am not a police officer.

MR. BARCH: Let's not talk about things that are
not associated with the deposition on the record at
least.

THE WITNESS: Okay.

EXAMINATION
BY MR. BARCH:

Q. With respect to the tree branches, the size
of the trees, the size of the branches that were being
cut, those were all estimates that you gave, correct?

A. They were, vyes.
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Q. You didn't go out thére and measure any of
this stuff?

A, No.

Q.~ Okay. And with respect to David using the
chain saw that day that Paul was injured or the day he
cut the apple tree up or the day he cut up the
branches from that larger tree, did you feel that you
had any skill that you could give to him? Did you
feel you could teach him anything about the use of
chain saws because you had never used one?

A, No.

Q. Did you at any point see anything in
connection with David's use of a chain saw that was a
concern for you based upon what you did know, if
anything, about using chain saws?

A, No.

Q. Was there anything about the way David was
using a chain saw that you suspected was dangerous?

A. No.

Q. Did you feel like -- Knowing that Paul was

out there that day, knowing that David wag out there

the day he, Paul, was hurt, did vou believe there was
any -- did you feel compelled to tell them that they

could be hurt by a moving chain blade?
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A. No.,

Q. Did you think that -- did you believe that
was something obvious?

A, Right.

MR. BARCH: That's all I have.

MR. MAST: Okay.

MR. BARCH: We are going to probably reserve
signature on this one.

(FURTHER DEPONENT SAITH NOT.)
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IN THE CIRCUIT COURT
FOR THE 22ND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS
PAUL DULBERG,

Plaintiff,

vSs. No. 12 LA 178
DAVID GAGNON,
Individually, and as
Agent of CAROLINE
McGUIRE and BILL McGUIRE
and CAROLINE McGUIRE and
BILIL, McGUIRE,
individually,

R e i i s i S e N P L N N P

Defendants.

I, CAROLYN McGUIRE, being first duly sworn, on
oath say that I am the deponent in the aforesaid
deposition taken on March 20, 2013; that I have read
the foregoing transcript of my deposition, and affix

my signature to same.

CAROLYN McGUIRE

Subscribed and sworn to
before me this day
of , 2013

Notary Public
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CERTIFICATE

I, Paula Ann Erickson, Certified Professional
Reporter, Registered Professional Reporter and Notary

Public, do hereby certify:

That the witness in the foregoing deposition
named was present at the time and place therein

specified;

' That the said proceeding was taken before me
as a Notary Public at the same time and place and was

taken down in shorthand writing by me;

That this transcript is a true and accurate
transcript of my shorthand notes so taken, to the best

of my ability.
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| I further certify that I am neither counsel for
nor related to or employed by any of the parties to
this action and that I am not a relative or employee
of any éounsél employed by the parties hereto or

financially interested in the action.

Pégégggﬁéléiigiéiﬁﬁﬁy”“

Certified Shorthand Reporter
Registered Professional Reporter
License No. 084-003899

Notary Public

Dated this G “J“Qda‘y
of féH%%}L(“, 2013.
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