Date : 9/18/2023 10:18:48 AM

From : "Alphonse Talarico"

To : "Paul Dulberg" , '""Paul Dulberg" , "T Kost"

Subject : Response to Mt. Prospect and Freidman

Attachment : File Stamped Resp Freidman 2615.pdf; File Stamped NOF Freidman
2615.pdf; File Stamped Resp Village 2615.pdf; File Stamped NOF Village 2615.pdf;

Gentlemen,

Please see the attached.
Thank you,

Alphonse A. Talarico Esq.
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Defendants,

NOTICE OF FILING

TO: All Attorneys of Record (Please see the attached Service List)
PLEASE TAKE NOTICE that on the 15th day of September 2023, I filed with the Clerk of
the Circuit Court of Cook, Illinois:

PLAINTIFFS RESPONSE TO the S. B. Freidman Defendants’ 735 ILCS 5/2-615
Motion to Dismiss.

September 15, 2023

ALPHONSE A. TALARICO

Law Office of Alphonse A. Talarico
ARDC No. 6184530
CC 53293
707 Skokie Boulevard, Suite 600
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Northbrook, Illinois 60062

(312) 808-1410

Attorney for Plaintiffs
contact@lawofficeofalphonsetalarico.com

AFFIDAVIT OF SERVICE

I, the undersigned attorney, certify that this Notice was served to all parties listed on the
attached Service List by E-filing with the Clerk of the Circuit Court of Cook County, Illinois. Under
penalties as provided by law pursuant to 735 ILCS 5/1-109, I certify that the statements set forth

herein are true and correct.

s/ Alphonse A. Talarico

Alphonse A. Talarico
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS COUNTY
DEPARTMENT, CHANCERY DIVISION
2023 CH 04351

SERVICE LIST

Michael J. Pollock (michael.pollock@saul.com)
Saul Ewing LLP

161 North Clark Street, Suite 4200

Chicago, lllinois 60601

(312) 876-7100

Firm 1.D.: 62702

Howard C. Jablecki (hcjablecki@ktjlaw.com)
Klein, Thorpe & Jenkins, Ltd.

15010 S. Ravinia Avenue, Suite 10

Orland Park, IL 60462

312-984-6400

Firm No. 90446
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Defendants,

PLAINTIFFS’ RESPONSE TO DEFENDANT VILLAGE OF MOUNT PROSPECT’S
735 ILCS 5/2-615 MOTION TO DISMISS

NOW COMES the Plaintiffs, RICHARD W. KOST and THOMAS W. KOST, (hereinafter “KOST
PLAINTIFFS”), by and through their attorney, Alphonse A. Talarico and responding to Defendants,
VILLAGE OF MOUNT PROSPECT, PAUL WM. HOEFERT, ANGOSTINO FILIPPONE, JOHN J.
MATUSZAK, TERRI GENS, RICHARD F. ROGERS, COLLEEN E. SACCOTELLI, PEGGY
PISSARRECK, WILLIAM J. COONEY JR, CONNOR HARMON, NELLIE BECKNER, LANCE
MALINA, MICHAEL J. CASSADY, AMIT THAKKAR (the “Village Defendants”), state as follows:.

1.The Kost Plaintiffs deny the Village Defendants allegations in their 735 ILCS 5/2-615
Motion to Dismiss and affirmatively state that Kost Plaintiffs’ Complaint in paragraphs

24(b), and 46-49 absolutely indicate how the TIF act requirements were violated.
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2. The Kost Plaintiffs state that the Supremacy Clause contained in the United State
Constitution Article VI requires compliance with the U.S. Constitution regarding laws
touching on an Eminent Domain “taking” such as using State (Illinois) TIF laws to * grease
the way” and Public Use requirements of the Fifth Amendment to the US Constitution and

the Constitution of the State of Illinois Article 1 Bill of Rights Section 15.

United States Constitution Article VI, Clause 2:

This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all
Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme
Law of the Land,; and the Judges in every State shall be bound thereby, any Thing in the Constitution or

Laws of any State to the Contrary notwithstanding.

United States Constitution Fifth Amendment:

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or
indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in
actual service in time of War or public danger, nor shall any person be subject for the same offence to be
twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against
himself, nor be deprived of life, liberty, or property, without due process of law, nor shall private

property be taken for public use, without just compensation.

[llinois Constitution Article 1 Section 15:
RIGHT OF EMINENT DOMAIN
Private property shall not be taken or damaged for public use without just compensation as provided by

law. Such compensation shall be determined by a jury as provided by law.
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3. The Kost Plaintiffs respond that there is one significant difference between the applicable public use

requirements in the United States Constitution versus the Illinois Constitution and that being “ nor be
deprived of life, liberty, or property, without due process of law.”

4. The Kost Plaintiffs respond further that based upon the Supremacy Clause of the United States
Constitution the Village Defendants were required to establish said TIF District in compliance
with the procedures and requirements contained in the Tax Increment Allocation Redevelopment Act, 65
ILCS 5/11-74.4, et seq. (the “TIF ACT”)

5. The Kost Plaintiffs have pled the Village Defendants (and the S.B. Friedman Defendants) violations of
the procedures and requirements contained in the Tax Increment Allocation Redevelopment Act,

throughout Plaintiffs’ Complaint generally and specifically in 924(b) and 446-949.

6. Additionally, the Kost Plaintiffs state that within the ambience of the Fifth Amendment to the U.S.
Constitution “due process” and “public use” sections were violated by the Village Defendants (and the
S.B. Friedman Defendants) as alleged within Plaintiff’s Complaint.

7. The Village Defendants (and by adoption of the Village Defendants Motion To Dismiss) allege that the
Kost Plaintiffs have “ no dog in the fight” by claiming that “ Plaintiffs are residents of the Village of

Mount Prospect , who allegedly [emphasis added] own property within the South Mount Prospect Tax

Increment Financing (‘TIF District”).” (Please see Village Defendants Motion to Dismiss 9[1)

8. The Kost Plaintiffs respond that q8 and Exhibit 1 of Plaintiff’s Complaint establish that the Kost

Plaintiffs’ home is within the South Mount Prospect Tax Increment Financing (‘TIF District”) and that

said Complaint is verified by certification pursuant to 735 ILCS 1-109.

Since the Village Defendants (nor the Friedman Defendants) have not filed any verified pleading or
affidavit in opposition such facts should be viewed as true and correct.

Therefore, the Kost Plaintiffs do have “a dog in this fight” and have established that there is an actual
controversy, that being the creation of the “TIF District” was illegally established and that the Kost

3
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Plaintiffs have an interest in the controversy, that their home can be taken by eminent domain.

9. The Kost Plaintiffs further state that they have satisfied the requirements for injunctive relief as

follows:

a) their right to continue ownership in their home which is now threatened by an eminent domain
action based upon an illegally establish TIF District;
b) they will suffer irreparable harm as being part of the TIF District because inclusion within a

legally enacted TIF District establishes the condemnor’s prima facia case,
shifting the burden of proof from the condemnor (the Village Defendants) to the property owner
(the Kost Plaintiffs) thus changing the evidentiary standard for contesting the legality of the
establishment of the TIF district from the preponderance of the evidence in this matter to clear
and convincing evidence in opposing any eminent domain action subsequently taken by the
Village Defendants.

10. The Kost Plaintiffs respond to the Village Defendants (and by adoption of this Motion to Dismiss

by the Friedman Defendants) that the statements contained specifically in the Village Defendants’ Motion

to Dismiss 19, and the concept promoted generally that a lawsuit against a government

employee or official in his or her official capacity “generally represent[s] only another way

of pleading an action against an entity of which an officer is an agent.” If the official’s

government entity has notice and an opportunity to respond, “an official-capacity suit is, in

all respects other than name, to be treated as a suit against the entity” and “the real party in

interest is the entity.” This is a misstatement of the Kost Plaintiffs’ Complaint as every

individual named, whether a director, officer, employee or independent contractor of the

Village Defendants and the S.B. Friedman Defendants is named because of outrageous

actions outside their authority and scope of employment.

11. The Kost Plaintiffs respond that it should be noted that even the Illinois Local

4
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Governmental and Governmental Employees Tort Immunity Act 745 ILCS 10/1-101)
contains limitations on the immunity given such there is no total immunity for certain
willful and wanton acts or acts outside the scope of the employee’s authority (Please see 745
ILCS 10/2-201 Immunity of Public Employees).

12. The Kost Plaintiffs state that within their Complaint they specify direct contact with the
Village Defendants’ and the Friedman Defendants before the adoption of the TIF District
Ordinance that would serve the basis of personal liability if proven to be intentionally

abusive. (Please see the Kost Plaintiffs’ Complaint §12-9 35

Wherefore, the Kost Plaintiffs pray that this Honorable Court deny the Village
Defendants Motion to Dismiss jointed by the Friedman Defendants in its entirety, that no
individual Defendants be dismissed and for such other relief as this Court deems just and

equitable.

Dated: September 15, 2023 Respectfully submitted,

By: /s/ Alphonse A. Talarico
ARDC 6184530

CC 53293

707 Skokie Boulevard suite 600
Northbrook, Illinois 60062
(312) 808-1410

contact@lawofficeofalphonsetalarico.com
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Attorney for the KOST Plaintiffs.

VERIFICATION BY CERTIFICATION PURSUANT TO SECTION 1-109
Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil Procedure, the

undersigned certifies that the statements set forth in this instrument are true and correct, except as to
matters therein stated to be on information and belief, and as to such matters the undersigned certifies as

aforesaid that he verily believes the same to be true.

/s/ Thomas W. Kost
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Case No. 2023 CH 04351

NOW COMES the Plaintiffs, RICHARD W. KOST and THOMAS W. KOST, (hereinafter
“KOST PLAINTIFFS”), by and through their attorney, Alphonse A. Talarico and responding to
Defendants S. B. FRIEDMAN & COMPANY, RANADIP BOSE, GEOFFERY DICKINSON,
RYAN HAGARTY, FRAN LEFOR ROOD, TONY SMITH, LANCE DORN, STEVEN B.

FRIEDMAN, state as follows:

1. The defendants stated, "The SBF Defendants Join and Adopt the Arguments made in

)
The Village Defendants Motion to Dismiss." Plaintiff's answers to the arguments are made in

"Plaintiff's Response to Village of Mount Prospect Defendants Motion to Dismiss".

2. The defendants stated, '"Here, Plaintiffs allege that the Village, in approving a TIF
District, violated the Public Use Clause of the Illinois Constitution. See Compl., 1 46.

Nowhere, however, do the Plaintiffs allege that the SBF Defendants had any role in
1





approving the TIF District. Plaintiffs only allegations related to the SBF Defendants, is that
S.B. Friedman & Company prepared a report for the Village regarding the proposed TIF
district, nothing more. See Compl., 9 11 & 25. This Ione allegation is clearly not enough to

allow Plaintiffs to maintain their claim."

During the April 19, 2022 Board meeting Mount Prospect Trustees and especially Mayor
Paul Wm Hoeffert referred to S.B. Friedman representative Geoffery Dickenson to answer to

every concern expressed.

. Though there are many examples, especially revealing is when S.B. Friedman representative

FILED DATE: 9/15/2023 8:43 PM 2023CH04351

Geoffery Dickenson stated "Esri has the maps that it has" and not a single trustee questioned
such an absurd comment. The Plaintiff attempted to point out some technical background to

show how absurd such a statement is, but the Plaintiff was not allowed to comment.

5. Also, any Mount Prospect trustee could have quickly realized that the Village of Mount
Prospect's own website uses an Esri basemap which doesn't have any problem with "the
missing roads", but none did. They simply deferred | emphasis added] to whatever

S.B. Friedman representative Geoffery Dickenson claimed, no matter how absurd.

6. Similar interactions occurred as Geoffery Dickenson described the meaning of "below
code". Just like the missing roads, this topic was discussed and analyzed through a dialog
between only two people: S.B. Friedman representative Geoffery Dickenson and Mayor Paul

Wm Hoeffert.
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7. The April 19, 2022 Board meeting showed that S.B Friedman representative Geoffery Dickenson
could say whatever he wanted [emphasis added] and the Mayor would agree (while Plaintiff was

not allowed to speak),

8. The dependency that Village of Mount Prospect Officials had on information provided by

S.B. Friedman can be seen in these examples:

The highest-ranking supervisors on TIF couldn't point out problems with the 5 homes without
referring to a private report by S.B. Friedman. When Plaintiff asked to see the private report,

he was told that the Village of Mount Prospect supervisors did not have it and would have to
obtain it from S. B. Friedman. When the Plaintiff asked

the supervisor to accompany him to the property to point out the problems himself, the supervisor

refused to do so.

Village trustees were completely unable or unwilling to question or fact-check the statement
"Esri has the maps that it has". The interaction demonstrates how whatever Geoffery Dickenson

claimed to be true was accepted by Village trustees (while the plaintiff was not allowed to speak).

The way S.B. Friedman representative Geoffery Dickenson and Mayor Paul Wm Hoeffert alone
defined the term "below code" in a highly simplistic, improvisational way without any reference to

code, law, or statute (or any interest in doing so, while the plaintiff was not allowed to speak)

All Village of Mount Prospect trustees simply deferred [emphasis added] to whatever S.B. Friedman

representative Goeffery Dickenson said at the April 19, 2022 meeting

9. The Defendants stated, "This failure to allege specific facts against the SBF Defendants is
especially glaring considering only one of the individual defendants is mentioned by name in the
Complaint. Geoffrey Dickson is the only individual SBF Defendant mentioned and is mentioned
only as having made a statement at a Village meeting. Compl., §31. There is not a single allegation

that connects any SBF Defendant to the wrong allegedly caused to Plaintiffs."

10. The plaintiff cannot know how office tasks are assigned at S.B. Friedman but somebody or some
3
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people intentionally altered the basemaps used in "South Mount Prospect Redevelopment Project Area

Tax Increment Financing District Eligibility Report".

11. Plaintiff asserts that it is technically impossible to "accidentally" remove portions of certain streets.
The basemaps were intentionally altered. It is almost impossible that the road maps were altered by

accident since to alter a map requires at least 3 steps that must be done intentionally. The 3 steps are:

1) Import map file into a vector-based program like 'adobe illustrator

2) Alter road

3) Export the altered file.
12. In addition, the engagement letter of September 28, 2021 also used Esri basemaps but did not have the
problem with the missing roads. The Village of Mount Prospect's own website uses an Esri basemap and
does not have a problem with the missing roads. As stated in the Complaint, no known online Esri

basemap has any problem with the missing roads. Therefore is nearly impossible the maps were altered

accidentally.

13. When S.B. Friedman representative Dickenson stated, "Esri has the maps that it has", it is most

likely he was intentionally concealing the fact that the maps were intentionally altered. S.B.

Friedman was in possession of the 24-page document the Plaintiff gave to all

Board members (through the Village clerk) on April 16, 2022. The Plaintiff offered Geoffery Dickenson a
copy of the document before the Board meeting began, and Dickenson informed the Plaintiff he already
had a copy. Representatives of S.B. Friedman were informed of the problem with the maps beforehand.

They had time to prepare an answer. And when asked, Dickenson

stated, "Esri has the maps that it has." This can be viewed as an act of concealment pending Discovery and

it is most likely intentional.

14. The Defendants stated, "Specifically, Plaintiffs Complaint does not contain any
allegations as to how any of the SBF Defendants were involved in the Village's decision to approve
the TIF district or how any conduct by the SBF Defendants rises to a violation of the Public Use

Clause as to be considered a “taking”.
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15. The examples given demonstrate Village trustees were highly dependent on information provided by
S.B. Friedman. All Village of Mount Prospect trustees simply deferred [emphasis added] to whatever
S.B. Friedman representative Goeffery Dickenson said at the April 19, 2022 Board meeting. Altered
basemaps incorrectly sourced to Esri were probably intentional and most likely originated in the office of

S.B. Friedman.

Wherefore, the Kost Plaintiff pray that the S.B. Friedman Defendants 735 ILCS 5/2-615 Motion to
Dismiss in its entirety ( in addition to the portion adopted by the S.B. Friedman Defendants of the Village
Defendants 735 ILCS 5/2-615 Motion to Dismiss and grant Plaintiff any and all further relief that is just

and equitable.

Dated: September 15, 2023 Respectfully submitted,

By: /s/ Alphonse A. Talarico
ARDC 6184530

CC 53293

707 Skokie Boulevard suite 600
Northbrook, Illinois 60062
(312) 808-1410

contact@lawofficeofalphonsetalarico.com

Attorney for the KOST Plaintiffs.
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VERIFICATION BY CERTIFICATION PURSUANT TO SECTION 1-109
Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil Procedure, the

undersigned certifies that the statements set forth in this instrument are true and correct, except as to
matters therein stated to be on information and belief, and as to such matters the undersigned certifies as

aforesaid that he verily believes the same to be true.

/s/ Thomas W. Kost
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Defendants,

NOTICE OF FILING

TO: All Attorneys of Record (Please see the attached Service List)
PLEASE TAKE NOTICE that on the 15th day of September 2023, I filed with the Clerk of
the Circuit Court of Cook, Illinois:
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Northbrook, Illinois 60062
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Attorney for Plaintiffs
contact@lawofficeofalphonsetalarico.com

AFFIDAVIT OF SERVICE

I, the undersigned attorney, certify that this Notice was served to all parties listed on the
attached Service List by E-filing with the Clerk of the Circuit Court of Cook County, Illinois. Under
penalties as provided by law pursuant to 735 ILCS 5/1-109, I certify that the statements set forth

herein are true and correct.

s/ Alphonse A. Talarico

Alphonse A. Talarico
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