Date : 12/19/2022 12:50:46 PM

From : "Alphonse Talarico"

To : "Paul Dulberg" , "Paul Dulberg"

Subject : The Last Draft

Attachment : Plaintiff's Reply to Defendants Response to Plaintiff's Motion To Exclude
Deposition of Hans Mast taken on June 25 2020.doc;

Please see the attached and review.




 IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT


McHENRY COUNTY, ILLINOIS

PAUL DULBERG,
                       

)


                                             


)





Plaintiff,


)









)









)


v. ) Case No. 17 LA 377

)

THE LAW OFFICE OF THOMAS J.

)


POPOVICH, P.C., and HANS MAST

)









)





Defendants.


)

PLAINTIFF’S REPLY TO DEFENDANTS THE  LAW OFFICES OF THOMAS J.  POPOVICH, P.C. AND HANS MAST’S RESPONSE TO PLAINTIFF’S 2ND AMENDED MOTION TO EXCLUDE THE DEPOSITION OF HANS MAST TO PLAINTIFF’S MOTION TO EXCLUDE THE DEPOSITION OF DEFENDANT HANS MAST TAKEN IN VIOLATION OF SUPREME COURT RULE 206 h(2) REMOTE ELECTRONIC MEANS DEPOSITIONS and ORDERS OF THE ILLINOIS SUPREME COURT In re: ILLINOIS COURTS RESPONSE to COVID-19 EMERGENCY/IMPACT ON DISCOVERY M.R.30370 CORRECTED ORDER APRIL 29, 2020 and M.R.30370 AMENDED ORDER JUNE 4, 2020 and to GRANT LEAVE TO TAKE THE DISCOVERY DEPOSITION OF DEFENDANT HANS MAST  

Now Comes Plaintiff Paul Dulberg, by and through his attorney Alphonse A. Talarico, and for his REPLY to Defendants’ RESPONSE to Plaintiff’s Motion To Exclude the Discovery Deposition of Defendant Hans Mast taken in violation of Supreme Court Rule 206 h(2) and Supreme Court Orders  states as follows:

1)  Defendants misstate, mischaracterize, misread, or do not understand Plaintiff’s Motion to Exclude the Deposition of Hans Mast taken in violation of Supreme Court Rules and Supreme Court Orders.


1a) Plaintiff first learned of the aforesaid violations during a hearing on April 27, 2022 when the Honorable Judge Thomas A. Meyer was sent the hard copy of said deposition without any exhibits [emphasis added] from Defendants’ Attorney’s office. (Please see Report of Proceedings April 27, 2022 page 2 line 23-24 and page 4 line 7-9 which is part of the Clerk’s online file)


1b) Plaintiff’s current Attorney objected to the use of the discovery deposition of Defendant Hans Mast during the hearing because there’s exhibit(s) missing. (Please see Report of Proceedings April 27, 2022 page 31 line 21-24 which is part of the Clerk’s online file)


1c) Plaintiff’s  current Attorney more completely explained to the Court that the discovery deposition of Hans Mast in all its variations was missing exhibit 12. (Please see Report of Proceedings April 27, 2022 page 36 line 19-24 to page 37 line 1-3 which is part of the Clerk’s online file)


1d) This Honorable Court ordered Defendants’ Attorney to produce exhibit 12 if he has it. (Please see Report of Proceedings April 27, 2022 page 39 line 16-21 which is part of the Clerk’s online file)


1e) ) On April 28, 2022 Plaintiff’s current  Attorney received  an email from Defendants’ Attorney’s office with a link at https://www.dropbox.com to access Mast Dep Ex.12. (Please see Plaintiff’s Exhibit #1 attached to Plaintiff’s 2nd Amended Motion To Exclude)


1f) Plaintiff’s current Attorney noticed that the label purporting to be authentic on Hans Mast’s discovery deposition exhibit 12 did not to match the other 14 exhibit label as to fonts, shape, color, and DEPONENT’s NAME (Hans Mist not Hans Mast).

1g) On May 18, 2022 Plaintiff’s current Attorney caused to be served upon Certified Shorthand Reporter Barbara G. Smith  a Subpoena For Records in which she was requested to produce “The original discovery deposition of Hans Mast taken in this matter on June 25, 2020 including all pages, all indexes, all exhibits and all stenographic/shorthand notes.”


1h) Certified Shorthand Reporter Barbara G. Smith’s complete response submitted on a flash drive was received on June 16, 2022.


1i) Contained on the flash drive is a file titled HPSCANS and therein were a series of communications and handwritten notes between the Certified Shorthand Reporter Barbara G. Smith and Noelle Kappes of US Legal Support and Plaintiff’s former attorney Julia C. Williams clearly indicating that Hans Mast discovery deposition taken June 25, 2020 did not have exhibit 12 sent before the deposition nor uploaded during the deposition and said exhibit was never in the Certified Shorthand Reporter Barbara G. Smith’s possession before, during or after the deposition was taken, transcribed or submitted for transmission. (Please see Plaintiff’s Group Exhibit #2 Barbara G. Smith  job papers0001.pdf and job papers0002.pdf attached to Plaintiff’s 2nd Amended Motion To Exclude)


1j) On July 11, 2022 Plaintiff’s current Attorney received an email from Defendants’ Attorney stating that the Hans Mist exhibit 12 alleged to be part of Defendant Hans Mast’s discovery deposition was received apart from U.S. Legal Support by both his office and Plaintiff’s former Attorney Julia Williams on July 14, 2020 while the Deposition and Exhibits 1-11 and 13-15 were received from U.S. Legal Support by both his office and Plaintiff’s former Attorney Julia Williams on July 10, 2020. (Please see Plaintiff’s Exhibit #4 attached to Plaintiff’s 2nd Amended Motion To Exclude)


Therefore the first violation was of Illinois Supreme Court Rule 206(h)(2) because Exhibit 12 that was to be presented to the deponent by any party at the deposition was not provided to the officer administering the oath and all other parties within a reasonable period of time prior to the deposition, nor were the deposition participants  able to view the exhibits in real time during the deposition.

1k)  Contrary to Defendants inaccurate allegation they contributed mightily to the problems experienced in this remote deposition because in no way was the failure of Defendants’ electric equipment (internet ?)  during the deposition or Defendants’ attorney’s failure to print the few exhibits he had received before the deposition (to save paper ?) Plaintiff’s fault. (emphasis added)

1l) The Deposition of Hans Mast was done remotely at the suggestion of Defendants’ Attorney  because on April 30, 2020 Defendants’ Counsel sent an email to Plaintiff’s former Counsel Julia C. Williams indicating an awareness of the current Supreme Court rules regarding depositions when he wrote ”The recent temporary amendment to Rule 206 (facilitating depositions during the Covid crisis), prompted me to touch base and inquire whether you may want to consider attempting to depose Hans Mast remotely in the 2nd half of May..” (Please see Plaintiff’s Exhibit #7 attached to


 Plaintiff’s 2nd Amended Motion To Exclude)


1m) On June 23, 2020 Plaintiff’s former attorney Julia C. Williams emailed Defendants’ attorney 23 exhibits that she may [emphasis added] use in the discovery Deposition of Defendant Hans Mast on June 25, 2020. Additionally she indicated that there could be additions [emphasis added] and there may be subtractions [emphasis added]. Additionally she wrote ”…and I will do my best to send them ahead of time.” (Please see Plaintiff’s Exhibit #9  attached to  Plaintiff’s 2nd Amended Motion To Exclude)


1n) At the time the Deposition of Hans Mast was taken Illinois Supreme Court Rule 206(h)(2) was amended by SUPREME COURT  ORDER  M.R.30370 titled In re: Illinois Courts Response to Covid-19 Emergency/Impact On Discovery  as follows:


(2) Any exhibits or other demonstrative evidence to be presented to the deponent by any party at the deposition shall be provided to the officer administering the oath and all other parties within a reasonable period of time prior to the deposition, unless the deposition participants are able to view the exhibits in real time during the deposition. 

(Please note that the underline emphasis was so written by the Illinois Supreme Court)


(Please see Plaintiff’s Exhibit #5 and exhibit #6 attached to  Plaintiff’s 2nd Amended Motion To Exclude)


1o) The Committee Comments to Illinois Supreme Court Rule Paragraph (h) (Revised October 22, 1999)  state “The parties may agree pursuant to Rule 201(i) to  amend or waive any conditions of paragraph (h).” 


1p) Defendants have not provided any proof, whether written or oral, of any waiver or amendment.


Therefore the second violation was of Illinois Supreme Court Rule 206(h)(2) and Illinois Supreme Court Order was because the 15 Exhibits that were to be presented to the deponent by any party at the deposition were not provided to the officer administering the oath and all other parties within a reasonable period of time prior to the deposition, nor were the deposition participants able to view many of the exhibits in real time during the deposition.

2. Plaintiff’s “late filing” of his 2nd Amended Motion to Exclude is a typical diversion of Defendants’ and best described by quoting the play “ Macbeth’ Act 5, scene 5, lines 26-28 by Shakespeare “…It is a tale told…, full of sound and fury, signifying nothing.” because the facts are as follows:


2a) Plaintiff, by Court Order of November 4, 2022 was granted up to and including November 21, 2022 to file and serve his  Amended Motion to Exclude the Discovery Deposition of Defendant Hans Mast.

2b) Plaintiff filed and served his Amended Motion to Exclude the Discovery Deposition of Defendant Hans Mast on Defendants’ Counsel on November 21, 2022 with all 17 Exhibits individually sent and titled Exhibits 1 through Exhibit 17. The same Amended Motion to exclude the Deposition of Defendant Hans Mast was filed, served, and accepted by the Circuit Clerk of McHenry County also on November 21, 2021. Therefore Plaintiff had complied with the November 4, 2022 order.

2c) Upon review of the Circuit Clerks filing Plaintiff’s Attorney noticed that the last page of the filing (Exhibit 17) did not reflect the Exhibit Stamp and number( although the email sent to Defendants’ Counsel was titled Exhibit 17) .


2d) Rather than waste this Courts’ valuable time in motion practice Plaintiff refiled the motion with the only difference being the Exhibit 17 label was visible. Plaintiff titled it Plaintiff 2nd Amended Motion to Exclude the Deposition of Defendant Hans Mast. The Circuit Court Clerk accepted said filing on November 23, 2022.


2e) Defendants’ counsel was made aware of the missing  Exhibit 17 label on the last page of the initial timey filing but was out of his office at the time on personal business.

2d) In Defendants’ Response to Plaintiff’s 2nd Amended Motion to Exclude the Deposition of Defendant Hans Mast page 1  last sentence through page 2 first paragraph Defendants’ Counsel states “Defendants hereby adopt their (oral) arguments contained in the transcript from the 11-4-22 hearing (Exhibit A) and submit this additional [emphasis added] response in opposition to Plaintiff’s motion”

Therefore both Plaintiff and Defendants had “two bites of the apple”, the Plaintiff’s was a technical correction while Defendants was substantive.

3) Defendants complain that Plaintiff filed the Motion on October 23, 2022 but Defendants fail to state that what triggered this motion was an appropriate investigation into the facts based upon multiple subpoenas served upon  persons involved after Plaintiff first learned of the aforesaid violations during a hearing on April 27, 2022 when the Honorable Judge Thomas A. Meyer was sent the hard copy of said deposition without any exhibits [emphasis added] from Defendants’ Attorney’s office. (Please see Report of Proceedings April 27, 2022 page 2 line 23-24 and page 4 line 7-9 which is part of the Clerk’s online file)


3a) Plaintiffs rely not only upon his investigation triggered by Defendants attempting to use the Deposition without the 15 exhibits in April 2022 but also based upon Statute,  Rules of Evidence, and case law.


3b)  Plaintiff, pursuant to Illinois Rules of Evidence, Rule 201. JUDICIAL NOTICE OF ADJUDICATIVE FACTS:

(b) Kinds of Facts. A judicially noticed fact must be one not subject to reasonable dispute in that it is either (1) generally known within the territorial jurisdiction of the trial court or (2) capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned

(d) When mandatory. A court shall take judicial notice if requested by a party and supplied with the necessary information.

(f) Time of Taking Notice. Judicial notice may be taken at any stage of the proceeding.


Plaintiff requests that this Honorable Court take JUDICIAL NOTICE of the adjudicative fact that Discovery Depositions when attached to a motion for summary judgment are evidence.


3c) Plaintiff advances two Appellate Court Cases, one civil and one criminal to show that depositions attached to motions, and in fact attached to a motion for summary judgement are evidence.

“Initially, we note trial courts may entertain


motions by defendants for summary judgment


where the only evidence considered is plaintiff's


own deposition testimony. (See e.g. Ralston v.


Casanova (1984), 129 Ill.App.3d 1050, 85 Ill.Dec.


76, 473 N.E.2d 444.)”


Page 935 


Austin v. St. Joseph Hosp., 187 Ill.App.3d 891, 543 N.E.2d 932, 135 Ill. Dec. 364 (Ill. App.


1989)


Page 649


[143 Ill.Dec. 714] The record contains only


one item of testimonial evidence, a deposition of


defendant Donald Gaydosh submitted to the court


by the plaintiff in connection with its motion to


reconsider the granting of the motion to dismiss.


Townsend v. Gaydosh, 554 N.E.2d 648, 197 Ill.App.3d 339, 143 Ill.Dec. 713

 (Ill. App. 1990)

3d) Plaintiff relies upon Illinois Supreme Court Rule 211(c)(1) to timely challenge the admissibility of the testimonial evidence of the Discovery Deposition of Defendant Hans Mast as Defendants are now trying to get this evidence admitted as an exhibit offered in evidence as an exhibit attached to their Motion for Summary Judgment.

3e) Dulberg properly seeks to exclude the discovery Deposition of Defendant Hans Mast based upon the Illinois Constitution, Illinois Statutes, Illinois Supreme Court Rules, and the Orders of the Illinois Supreme Court which the Defendants have decided do not apply to them based upon absurd theories.


4) What is truly “absurd” is Defendants attempt to characterize the combined violations of Illinois Supreme Court Rules and Orders of all parties as nothing more than  a series of inconsequential de minimis actions.

5) Defendants’  fail to realize that they are not the Judge herein nor do they cite any rules, orders, cases etc. when they state “ But he should be required to take a position as to who committed the alleged violation(s).


(Please see Defendants’ THE  LAW OFFICES OF THOMAS J.  POPOVICH, P.C., AND HANS MAST’S RESPONSE TO PLAINTIFF’S 2ND AMENDED MOTION TO EXCLUDE THE DEPOSITION OF HANS MAST  page 2 number 5)

5a)  Further replying, Plaintiff has continuously stated, and herein states again that the violations of Illinois Supreme Court Rules and Orders were committed by all parties involved.


6) Defendants’  again fail to realize that they are not the Judge herein nor do they

cite  any rules, orders, cases etc. when they state “ Paul Dulberg personally observed

 the discovery deposition of Hans Mast taken remotely (by Zoom) on June 25, 2020. If 

he had an objections to alleged irregularities with the deposition, he had ample time to

[emphasis added]  bring such issues to the attention of his counsel, Julia Williams, and

 to his current counsel who appeared on his behalf on October 23, 2020.


(Please see Defendants’ THE  LAW OFFICES OF THOMAS J.  POPOVICH, P.C., AND HANS MAST’S RESPONSE TO PLAINTIFF’S 2ND AMENDED MOTION TO EXCLUDE THE DEPOSITION OF HANS MAST  page 3 number 6)


6a) First, Defendants fail to acknowledge that what triggered this motion was an appropriate investigation into the facts based upon multiple subpoenas served upon  persons involved after Plaintiff first learned of the aforesaid violations during a hearing on April 27, 2022 when the Honorable Judge Thomas A. Meyer was sent the hard copy of said deposition of Hans Mast without any exhibits [emphasis added] from Defendants’ Attorney’s office. (Please see Report of Proceedings April 27, 2022 page 2 line 23-24 and page 4 line 7-9 which is part of the Clerk’s online file)

6b) Next, Plaintiff Motion to Exclude rests upon the laws of the State of Illinois as follows:

 (735 ILCS 5/1-104) (from Ch. 110, par. 1-104)
    Sec. 1-104. Power of courts to make rules. (a) The Supreme Court of this State has power to make rules of pleading, practice and procedure for the circuit, Appellate and Supreme Courts supplementary to, but not inconsistent with the provisions of this Act, and to amend the same, for the purpose of making this Act effective for the convenient administration of justice, and otherwise simplifying judicial procedure, and power to make rules governing pleading, practice and procedure in small claims actions, including service of process in connection therewith. Unless otherwise indicated by the text, references in this Act to rules are to rules of the Supreme Court.

(735 ILCS 5/2-1003) (from Ch. 110, par. 2-1003)
    Sec. 2-1003. Discovery and depositions.
    (a) Discovery, such as admissions of fact and of genuineness of documents, physical and mental examinations of parties and other persons, the taking of any depositions, and interrogatories, shall be in accordance with rules. 

[emphasis added]


6c) Additionally, in relation to when an objection to (testimonial) evidence can be made Plaintiff relies on Illinois Supreme Court Rule 211(c)(1) which states:

(c) As to Competency of Deponent; Admissibility of Testimony; Questions and Answers; Misconduct; Irregularities.


(1) Grounds of objection to the competency of the deponent or admissibility of testimony which might have been corrected if presented during the taking of the deposition are waived by failure to make them at that time; otherwise objections to the competency of the deponent or admissibility of testimony may be made when the testimony is offered in evidence. [emphasis added]

6d) Defendants are currently attempting to have the discovery deposition of Hans Mast admitted into evidence as an exhibit to Defendants’ Motion for Summary Judgement and therefore the time for objecting is now.


7) Defendants again fail to realize that they are not the Judge herein when they

state “ Illinois Supreme Court Rule 211 governs this issue”

(Please see Defendants’ THE  LAW OFFICES OF THOMAS J.  POPOVICH, P.C., AND HANS MAST’S RESPONSE TO PLAINTIFF’S 2ND AMENDED MOTION TO EXCLUDE THE DEPOSITION OF HANS MAST  page 3 number 7)


7a) Plaintiff does not deny that Illinois Supreme Court Rule 211 applies generally but Plaintiff states that the Illinois Constitution, other Illinois Statutes and Illinois Supreme Court Rules and their committee comments, Illinois Rules of Evidence Illinois case law and Illinois Supreme Court Orders apply specifically. Since Defendants have no relevant response to all the other, they want this Honorable Court to see only what they believe best supports their position while ignoring the other. Defendants’ position can best be expressed as “Pay no attention to that man behind the curtain!” From: The Wizard of Oz.

8) Plaintiff does not deny that Illinois Supreme Court Rule 211(c)(2) applies generally requiring affirmative action or waiver without said affirmative action but it is “trumped” by Illinois Supreme Court Rule 206(h) Remote Electronic Means Depositions and specifically by Illinois Supreme Court Rule 206(h)(2) Any exhibits or other demonstrative evidence to be presented to the deponent by any party at the deposition shall be provided to the officer administering the oath and all other parties within a reasonable period of time prior to the deposition, unless the deposition participants are able to view the exhibits in real time during the deposition. 

8a) The Committee Comments make it clear that waiver of those violations may be done by affirmative action. “Paragraph (h) … The Parties may agree pursuant to rule 201(i) to amend or waive any conditions of paragraph (h).”


 The following is Illinois Supreme Court Rule 201 (i) Stipulations. If the parties so stipulate, discovery may take place before any person, for any purpose, at any time or place, and in any manner.

8b) Defendants have not provided evidence of any affirmative action (stipulation) although they have had ample time to do so.

8c) Additionally, if this Honorable Court  decides that Illinois Supreme Court Rules generally can be waived by inaction or positive action Plaintiff advances that Illinois Supreme Court Order  M.R.30370 and Illinois Supreme Court Corrected Order M.R.30370 are both the “mirror image” of Illinois Supreme Court Rule 206(h)(2). (Please see Plaintiff’s Exhibit 5 and Exhibit 6 attached to Plaintiff’s Motion To Exclude)

8d) Although there are occasions where Illinois Supreme Court Rules may be waived, Defendants have not produced evidence that parties can waive ILLINOIS SUPREME COURT ORDERS.

9) Defendant again raises the issue of timeliness to which Plaintiff has already replied herein in great detail.


9a) Defendant then somewhat withdraws from the issue of timeliness, which the Plaintiff herein previously replied to, in order to again advance the position that Defendants did nothing wrong and all violations were caused  “solely  by Dulberg or his agents” to which Plaintiff has already replied to herein that Defendants’ attorney was an integral part of the problems as it was his suggestion to do a remote deposition and Defendants equipment and internet failures and Defendants’ counsel’s “saving paper” that caused the “lion’s share” of the problems.

9b) Defendants thereafter launch into an axiomatic litany that is common when there are no

 true valid defenses, and without any proof, that “2) …any irregularities were harmless,


 3)…any alleged irregularities simply be given its weight by the finder of fact (if as to any


 fact issue), 4)…no remedy be  ordered in Dulberg’s favor, and 5) the court weigh any


 remedy in favor of defendants it sees fit to order under Rule 201 © (1)(2) and (3).

(Please see DEFENDANTS THE  LAW OFFICES OF THOMAS J.  POPOVICH, P.C. 

AND HANS MAST’S RESPONSE TO PLAINTIFF’S 2ND AMENDED MOTION TO 

EXCLUDE THE DEPOSITION OF HANS MAST page 3 last sentence to page 4 first


 paragraph.


9c) Defendants confuse what is “a prayer for relief “ with what is required to be

 “Responses” to Plaintiff’s Motion To Exclude and  as such Defendants’ axiomatic litany


 should be stricken as nonresponsive.

10) In Defendants’ Response #10 Defendants admit the violation of Illinois Supreme


 Court Rule(s), Order(s)  and defendants to follow Committee Comments as stated in

 Plaintiff’s Reply 8), 8a), 8b, 8c and 8d) herein above. 


10a) Defendants Response is as follows: 10) In response to Dulberg’s argument at

 paragraph A3.3 of his 2nd Amended Motion to Exclude relating to his exhibit 16 (Email

 from defendant’s counsel George K. Flynn) Dulberg takes the position that there was

 no discussion of any errors or irregularities in the “just concluded deposition.” That is

 exactly right. [emphasis added] Dulberg’s counsel did not raise any issues or

 objections in response to the email. She was apparently satisfied with the outcome,


despite some minor technical difficulties during the deposition. She never voiced any

 suggestion that an additional session of Hans Mast’s deposition was necessary or

 requested. Flynn didn’t make any mention of it because any technical difficulties

 seemed inconsequential.

11) Defendants misstate the facts as Plaintiff has in hearings and status calls before this


 Honorable Court, in written Motions to Exclude and in this REPLY stated that the 


problems he complains of were caused by all parties.


11a) Contrary to Defendants allegation Plaintiff, from the time he was made aware 


of the aforesaid violations during a hearing on April 27, 2022 when the Honorable Judge


 Thomas A. Meyer was sent the hard copy of said deposition without any exhibits

 [emphasis added] from Defendants’ Attorney’s office. (Please see Report of


 Proceedings April 27, 2022 page 2 line 23-24 and page 4 line 7-9 which is part of the


 Clerk’s online file)  the many problems in the Deposition of Hans Mast has stated the


 relief he seeks in the exclusion of Hans Mast discovery Deposition and the granting of 


his request to take the discovery deposition within a reasonable time. 

12) The Tilschner vs Spangler  Appellate Court certified slip ruling Dulberg provided as 


an exhibit in the Motion to Exclude the deposition of Hans Mast is a case that the


 Popovich Firm and Hans Mast personally appeared in, argued, and received a copy of


 from the Appellate Court.


 12a) The Tilschner vs Spangler Appellate court certified slip ruling is file stamped May

 6, 2011 and was finalized/re-certified in November 2011, 6 months after the certified

 slip ruling was made and became superseded by the finalized/re-certified ruling within

 the Appellate clerks file.


12b) The Tilschner vs Spangler Appellate Court slip ruling is a document that existed in

 the public realm on file at the Clerk of the Appellate Court and does not need to be

 disclosed during discovery in any cause of action.


12c) The Tilschner vs Spangler certified slip ruling was superseded by the finalized/re-

certified ruling before Dulberg hired Mast on 12/1/2011.


12d)  On November 11, 2013 at 7:26 AM Plaintiff emails Defendant Hans Mast the


 following message which has been given to Defendants in response to discovery


 requests “ Ok we can meet. I will call Sheila today and set up a time. Please send me a 

link to the current Illinois Statute citing that the property owner is not liable for work done

 on their property resulting in injury to a neighbor. I need to read it myself and any links

 to recent case law in this area would be helpful as well…” (Please see Plaintiff’s exhibit


 A attached)

12e) On November 20, 2013 Defendant Hans Mast admits to the above referenced


 meeting by (internal) Memorandum that was given to Plaintiff in response to discovery


 requests. (Please see Plaintiff’s Exhibit B attached) 

12f) On November 20, 2013, Plaintiff, and his friend (brother) Tom Kost met with

 Defendant Hans Mast to discuss the McGuire’s $5,000 settlement offer and other

 issues with  regard to this case.


12g) Tom Kost kept a rough set of handwritten notes of the November 20, 2013 meeting 

with Defendant Hans Mast. The handwritten notes were given to Defendants in


 response to discovery requests. (Please see Plaintiff’s exhibit C attached) 

12h) Tom Kost's handwritten notes are as follows:

 statement of torts sect 318 not applicable in Illinois


agent vs. contractor

12i)  Plaintiff requests that pursuant to Illinois Rules of Evidence, Rule 201. JUDICIAL NOTICE OF ADJUDICATIVE FACTS:


That any reference made by Plaintiff Paul Dulberg, by Tom Kost or Defendant Hans Mast to Restatement (Second) of Torts Section 318 impliedly references Tilschner v. Spangler because up to and including the day of filing this Reply the major search engines available for the legal profession searching within Illinois outcomes reflect Tilschner v. Spangler as the number one result.

12j) Plaintiff requests that this Honorable Court take JUDICIAL NOTICE of the adjudicative fact that the references to Restatement (Second) of Torts Section 318 impliedly references Tilschner v. Spangler .

12k) Plaintiff could not obtain the Tilschner v. Spangler slip opinion dated May 6, 2011


on November 20, 2013 without the aid of Defendant Hans Mast who appeared in the


 matter.

12l) Plaintiff was questioned in his deposition about the "friend" at the November 20, 

2013 meeting with Mast. Plaintiff Identified the "Friend" as his brother Tom Kost.


12m) Dulberg did turn over the handwritten notes taken during the November 20, 2013

 meeting with Tom Kost and Defendant Hans Mast.  (Please see Plaintiff’s exhibit C 


attached)

12n) Dulberg did not answer discovery questions about Tilschner vs Spangler because


 Dulberg  was not asked about Tilschner vs Spangler.


12o) It was Mast’s equipment problems and Defendants’ Counsel  saving of paper and

 ink that was the cause of the breakdown during the discovery deposition of Hans Mast

 and why Mast only had the “Lajato” case when questioned regarding exhibit 12.

Wherefore, Plaintiff Paul Dulberg prays that this Honorable Court finds for


 Plaintiff and orders that Plaintiff’s Motion to Exclude the discovery deposition of

 Defendant Hans Mast taken remotely on June 25, 2020 is granted, that Plaintiff’s


 request to take the deposition of Defendant Hans Mast is granted and

 for any other additional relief this Honorable Court deems fair and equitable.

Respectfully submitted,


/s/ Alphonse A. Talarico




Alphonse A. Talarico

By: Alphonse A. Talarico


Plaintiff’s attorney


707 Skokie Boulevard Suite 600 


Northbrook, Illinois 60022


(312) 808-1410


ARDC No. 6184530


contact@lawofficeofalphonsetalarico.com


alphonsetalarico@gmail.com 
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