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554 N.E.2d 648
197 Ill.App.3d 339, 143 Ill.Dec. 713
Jami Jo TOWNSEND, Plaintiff-Appellant,
V.
Donald L. GAYDOSH, Defendant-Appellee
(Kim M. Chatellier, Defendant).
No. 4-89-0241.
Appellate Court of Illinois,
Fourth District.
April 19, 1990.
Rehearing Denied May 31, 1990.

[197 1ll.LApp.3d 340] Jerome Mirza &
Associates, Ltd., Bloomington (David V. Dorris, of
counsel), for plaintiff-appellant.

Neil F. Hartigan, Atty. Gen., Chicago, Robert
J. Ruiz, Sol. Gen., Deborah L. Ahlstrand, Asst.
Atty. Gen., for defendant-appellee.

Presiding Justice KNECHT delivered the
opinion of the court:

The plaintiff appeals, pursuant to Supreme
Court Rule 304(a) (107 Ill.2d R. 304(a)), an order
of the trial court granting defendant Gaydosh's
motion to dismiss the complaint
(1ll.Rev.Stat.1987, ch. 110, par. 2-619), with
prejudice, as to him. The trial court held (1) by
virtue of defendant being a State highway worker,
he is expressly exempted from the statutory
violations of the Illinois Vehicle Code (Code)
alleged by the plaintiff and protected by sovereign
immunity (Ill.Rev.Stat.1985, ch. 95 1/2, par. 11-
205(f)), as he was acting within the scope of his
employment; and therefore (2) the court could
not find he violated any legal duty imposed on
him individually; (3) the proceeding was, in
reality, against the State; and (4) tort claims
against the State must be pursued in the Court of
Claims. The circuit court granted defendant
Gaydosh's motion to dismiss as to him.
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[143 Ill.Dec. 714] The record contains only
one item of testimonial evidence, a deposition of

defendant Donald Gaydosh submitted to the court
by the plaintiff in connection with its motion to
reconsider the granting of the motion to dismiss.
According to this deposition, and an affidavit
signed by the defendant, Gaydosh worked for the
Illinois Department [197 IlLApp.3d 341] of
Transportation (DOT) as a highway maintenance
man. On the day of the accident, December 15,
1986, Gaydosh arrived at work at 7:20 a.m. and
received his work assignment, which was to burn
high spots off the highway. As part of the work
crew, Gaydosh was assigned to operate the
highway grader. There were four men assigned to
this job, Gaydosh, two flagmen, and a man who
drove the "bump burner," which heats up and
softens the pavement. The work site was near the
intersection of Highways 136 and 29.

Gaydosh drove the grader to the work site
without incident, arriving there at about 8:20
a.m., and parked on the shoulder of the road
adjacent to the westbound lane of Highway 136,
approximately 21 to 26 inches away from the
road. The road ditch allegedly prevented him
from pulling the grader farther from the road.
Gaydosh then turned off his headlights and
taillights, but left on the oscillating light. At this
point, knowing (1) the flagmen were setting up
the signs about two miles up the road, which
would take about 10 minutes, and (2) the bump
burner had not arrived at the scene, Gaydosh sat
in the grader with the engine and oscillating light
on and the grading blade tucked in the travel
position under the tractor. According to Gaydosh,
the temperature outside was below freezing, and
it was a clear, dry day.

While Gaydosh waited for the other
equipment to get into position so that he could
begin his task, he decided to pour himself some
coffee he had brought with him. During this time
he never left the grader. Approximately five
minutes after Gaydosh had parked the grader, a
vehicle--with the plaintiff as passenger--hit the
grader. The plaintiff alleged she sustained
multiple injuries as a result of the crash.

In plaintiff's original complaint count I
alleges negligence on the part of Gaydosh, in that





Townsend v. Gaydosh, 554 N.E.2d 648, 197 Ill.App.3d 339, 143 Ill.Dec. 713 (Ill. App. 1990)

he violated sections 11-1301 and 11-1304 of the
Code by not pulling his grader off the road as far
as practicable. (Ill.Rev.Stat.1987, ch. 95 1/2, pars.
11-1301, 11-1304.) The plaintiff also alleges the
defendant failed to place proper warning signs or
signals or post a flagman. Count II of the
complaint alleges negligence against the driver of
the vehicle, and is not involved in this appeal.

Defendant's motion to dismiss was made
pursuant to sections 2-615 and 2-619 of the Code
of Civil Procedure (Ill.Rev.Stat.1985, ch. 110, pars.
2-615, 2-619), and referenced section 11-205(f) of
the Code (Ill.Rev.Stat.1985, ch. 95 1/2, par. 11-
205(f)). The trial court, on May 6, 1988,
dismissed the plaintiff's complaint as it applied to
Gaydosh, with leave to amend. The amended
complaint added an allegation[197 Ill.App.3d
342] that at the time of the accident defendant
was taking a coffee break and traveling to the
work site. Defendant Gaydosh renewed his
motion to dismiss.

The court dismissed the case with prejudice
on August 12, 1988, nunc pro tunc to August 2,
1988, based on lack of subject-matter jurisdiction.
The plaintiff filed a motion to reconsider on
August 24, and a hearing was granted. After
reviewing the discovery deposition of Gaydosh
submitted by the plaintiff, the court denied
plaintiff's motion to reconsider and affirmed its
prior order to dismiss Gaydosh as a defendant for
the reasons stated in its May 6, 1988, order. The
court granted plaintiff's motion pursuant to
Supreme Court Rule 304(a) (107 Ill.2d R. 304(a)),
that there was no just reason to delay
enforcement or appeal of the dismissal, and
proceedings on count II were stayed pending the
result of this appeal.

Section 11-205(f) of the Code provides an
exemption from the Code for all "persons, motor
vehicles and equipment while actually engaged in
work upon a highway * * *" with this exception
not applying to "persons and vehicles when
traveling to or from such  work."
(Tll.Rev.Stat.1987, ch. 95 1/2, par. 11-205(f).)
There is no dispute
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[143 Tl.Dec. 715] the defendant was employed by
the State, and was operating a motor grader,
which is a piece of "[s]pecial mobile equipment,"”
not used primarily for transportation of persons
or property, but only incidentally operated or
moved over a highway. (Ill.Rev.Stat.1987, ch. 95
1/2, par. 1-191.) The fact defendant was employed
as a highway maintenance man for DOT and
operated State-owned equipment at the time of
the accident was established by an affidavit
accompanying the defendant's motion to dismiss.

At the time of the accident, Gaydosh's
activities were within his normal and official
functions and activities as a highway maintainer.
As such, his actions were a condition of his
employment. Any obligations to the plaintiff
resulting from such actions were incurred solely
by virtue of his employment and, therefore, the
suit should be deemed to be against the State.
(Gocheff v. State Community College (1979), 69
Ill.App.3d 178, 184, 25 Ill.Dec. 477, 481, 386
N.E.2d 1141, 1145.) "Legal official acts of State
agents, performed within the bounds of their
official authority or duties, are normally
considered acts of the State itself." (Robb v.
Sutton (1986), 147 Ill.App.3d 710, 713, 101 Ill.Dec.
85, 88, 498 N.E.2d 267, 270.) Highway
maintenance workers such as defendant have
been held to be agents of the State, whose acts
require official discretion and judgment. (Mower
v. Williams (1949), 402 Ill. 486, 493, 84 N.E.2d
435, 438.) "[T]he determination whether an
action is one against the State, and therefore one
that must be brought in the [197 IIl.App.3d 343]
Court of Claims, does not depend on the formal
identification of the parties. A plaintiff may not
avoid the scope of the Court of Claims Act by the
simple expedient of suing only individual
defendants.” (Healy v. Vaupel (1990), 133 Ill.2d
295, 314-15, 140 Ill.Dec. 368, 378, 549 N.E.2d
1240, 1250.) Therefore, although the State itself is
not a named party in the plaintiff's complaint, a
cause of action against this defendant is one
against the State itself.
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The State of Illinois cannot be made a
defendant or party in any court except under the
exclusive jurisdiction of the Court of Claims.
(Tll.Rev.Stat.1987, ch. 127, par. 801.) "All claims
against the State for damages in cases sounding in
tort * * * " are under the exclusive jurisdiction of
the Court of Claims. (Ill.Rev.Stat.1987, ch. 37, par.
439.8(d).) Therefore, since section 11-205(f) of
the Code exempts defendant from the statutory
obligations alleged by the plaintiff, and since any
negligence cause of action against the defendant
as an agent of the State must be brought in the
Court of Claims (Mora v. Illinois (1977), 68 Ill.2d
223, 228, 12 Ill.Dec. 161, 163, 369 N.E.2d 868,
870), plaintiff's complaint must be dismissed, as
to defendant Gaydosh, for lack of subject-matter
jurisdiction.

The plaintiff argues the defendant was acting
outside the scope of his employment, and liability
resulted from defendant's own acts of negligence,
so defendant can be held liable for such acts, and
any claim of tort against a State employee can be
held in any proper jurisdictional forum. For this
she cites Kaiser v. Emrich (1980), 84 Ill.App.3d
775, 776-77, 40 Ill.Dec. 506, 507-08, 406 N.E.2d
207, 208-09. Yet, Kaiser deals specifically with a
statute involving State employees covered by self-
insurance, something not alleged here. (Kaiser,
84 Ill.App.3d at 776, 40 Ill.Dec. at 507, 406
N.E.2d at 208.) The plaintiff cites the rule that
"non-governmental activities of State employees
can form the basis of a negligence action in circuit
court, and such claims are not required to be
asserted in the Court of Claims." (Bartholomew v.
Crockett (1985), 131 Ill.App.3d 456, 462, 86
Ill.Dec. 656, 660, 475 N.E.2d 1035, 1039.) The
plaintiff contends this rule applies based on her
contention defendant, at the time of the accident,
was not yet engaged in the work assigned, but was
simply sitting in his truck taking a "coffee break."
Since the defendant Gaydosh was not actually
engaged in the work at the time of the accident,
and the act of parking is arguably an act of
driving, plaintiff argues defendant was not
covered by the statutory exemption discussed
previously.

This case presents a difficult question as to
when a highway worker is actually engaged in the
work assigned, and whether a
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[143 Ill.Dec. 716] worker parked at the work site is
actually engaged in driving to the site. Once a
worker arrives at the construction or work site, he
is actually engaged in the work. Section 11-205(f)
of the Code was designed[197 Ill.App.3d 344] to
protect State workers from traffic violation
liability while performing road work construction,
i.e., enabling the driver to drive the grader the
wrong way on the wrong side of the road in order
to repair and smooth over a bump on the
pavement. While driving to the work site, the
rules of the road apply, but once at the work site,
the rules of road construction apply, during which
the highway worker is afforded the statutory
immunity of section 11-205(f).

Defendant Gaydosh, once he arrived at the
scene, was no longer driving to the work site, but
was actually engaged in the work, and therefore
was immune from allegations based on Code
violations. Defendant could not begin his part of
the work assignment until the signs were in place
and the bump burner arrived to soften the
pavement. Since the defendant knew he had 10
minutes to wait, and the day was cold, it was
reasonable he would pour himself a cup of coffee.
Such an act cannot be reasonably called a coffee
break so as to transform his conduct into a
category of a nongovernmental activity.

This case is distinguishable from the cases
the plaintiff cites which remove the State worker
from sovereign immunity for acts of negligence
occurring during or on the way to the work site. In
all cases cited by the plaintiff, the negligent State
worker was traveling to or between work sites.
(Bartholomew, 131 Ill.App.3d at 458, 86 Ill.Dec.
at 658, 475 N.E.2d at 1037; Pree v. Hymbaugh
(1959), 23 Ill.App.2d 211, 213, 162 N.E.2d 297,
298; Gocheff, 69 Ill.App.3d at 180, 25 Ill.Dec. at
478, 386 N.E.2d at 1142.) Plaintiff cites Creamer
v. Rude (1962), 37 Ill.App.2d 148, 152, 185 N.E.2d
345, 346, where the defendant State highway's
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snowplow and maintenance truck stopped on the Affirmed.
highway to assist a semitrailer truck gain
sufficient traction to get up a hill. The Creamer GREEN and McCULLOUGH, JJ., concur.

court held a jury instruction which allowed the
jury to consider the statutory violation of the
Illinois Vehicle Code was reversible error, in that
such workers, even while doing what could
arguably be called a "good samaritan" act not
required by the work assignment, and not actually
plowing snow, were still actually engaged in their
work at the time of the accident. (Creamer, 37
Il.App.2d at 157, 185 N.E.2d at 349.) The
Creamer court then reversed and remanded the
case to the trial court to determine whether the
defendant was liable under common law
negligence, since it determined such a
governmental employee should be expected to act
with the same prudence as a person similarly
employed. Creamer, 37 IlL.App.2d at 155, 185
N.E.2d at 348.

In Creamer, however, the fact pattern is
decidedly different, since the Creamer defendants'
actions were clearly beyond what the State
employer assigned them to do, while this
defendant was clearly doing what his work
assignment required of him. Also, in Creamer, the
issue[197 I1l.App.3d 345] of whether such a cause
of action against the State employee was properly
before the court was never raised at the trial level
and was not decided on appeal. Here, the trial
court specifically dismissed the case on the basis
of lack of proper jurisdiction. The defendant
never disputed he should be held accountable for
not exercising proper due care as a State highway
worker. He simply argues he is exempt from the
alleged statutory violation, any negligence claim
cannot be based on such violation, and any
common law tort claim must be brought before
the Court of Claims. Therefore, the issue of
jurisdiction was never before the appellate or trial
court in Creamer, and Creamer is therefore not
dispositive.

The trial court properly dismissed count I for
lack of jurisdiction. Since this is dispositive, we
need not discuss the issue of public official
immunity.
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543 N.E.2d 932
187 I11.App.3d 891, 135 Ill.Dec. 364
Annie AUSTIN, Plaintiff-Appellant,
V.
ST. JOSEPH HOSPITAL, Defendant-
Appellee.
No. 1-87-3351.
Appellate Court of Illinois,
First District, Fifth Division.

Aug. 25, 1989.

Dissenting Opinion Sept. 8, 1989.

[187 Ill.App.3d 892] Stamos, Rimland,
Halprin & Clark, Chicago, for plaintiff-appellant.

Johnson & Drozdzik, Ltd., Chicago, for
defendant-appellee.

Justice LORENZ delivered the opinion of the
court:

Plaintiff appeals from an order of the circuit
court of Cook County granting summary
judgment (Tll.Rev.Stat.1985, ch. 110, par. 2-1005)
for defendant.

We affirm.

On October 7, 1985, plaintiff, Annie Austin,
filed a complaint against defendant, St. Joseph
Hospital (St. Joseph), her former employer,
alleging she was discharged from employment as
a staff nurse in retaliation for filing a workers'
compensation claim with the Illinois [187
Il.App.3d  893] Industrial ~ Commission.
Defendant denied the material allegations of the
complaint.

On September 4, 1986, defendant moved for
summary judgment. Defendant supported the
motion with plaintiff's own deposition testimony,
relevant portions of which we summarize below,
and exhibits offered in conjunction therewith.

Plaintiff testified she was hired by St. Joseph
on January 25, 1982. Plaintiff acknowledged that

an employee handbook, in effect at the time she
was discharged, embodied the employment
agreement between plaintiff and St. Joseph.
Plaintiff's signature on a receipt slip for the
handbook appeared below an acknowledgment
that the policies contained in the handbook were
"explained or provided" to her. Her signature also
appeared on a second similar receipt indicating
her understanding that policies contained in the
handbook were subject to change without notice.

Plaintiff testified that she injured her back on
May 7, 1984, while lifting a patient out of bed. At
some point following her injury, plaintiff filled out
an injury report. She was examined by one of the
physicians in the emergency room and was sent
home. She was also sent home early on her next
scheduled day of duty at the hospital. Plaintiff
reported to work on her next scheduled day of
duty thereafter and was examined by Dr. Shin.
Sometime before being examined by Shin,
plaintiff had been examined by Dr. Avora at
Chicago Health Service upon her father's referral.
Plaintiff
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[135 Ill.Dec. 365] was placed on "light duty"
status at the hospital.

During the last two weeks of May, plaintiff
was also examined by Dr. Hyman, a staff
physician at St. Joseph. Hyman released her for
work, but limited her activities to duties which did
not require her to lift more than five pounds.
After Hyman's release, she spoke to her
supervisor, Ellen O'Mara, about the possibility of
returning to work with those restrictions, but was
told no such work was available.

For approximately five days in June 1984,
plaintiff was hospitalized at St. Joseph. Plaintiff
was treated there by Hyman, Dr. Horwitz, a
neurologist, and Dr. Scott, an internist. However,
plaintiff testified, because she was not receiving
adequate attention, she requested a transfer to
Rush Presbyterian St. Luke's Hospital (Rush),
where plaintiff's internist, Dr. Williamson, was
affiliated. Plaintiff stated St. Joseph initially
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refused to pay for the transfer. Plaintiff stated
that when she arranged, independently through
her sister, to hire an ambulance for that purpose,
defendant acquiesced. She stated that Hyman told
her that if she left St. Joseph without being

Ll

transferred, she would lose her "workers'.

[187 1. App.3d 894] Plaintiff stated that after
being examined at Rush by a physical therapist,
she developed the impression that she would be
under the care of the physical therapist for two to
three weeks "based on what [was] uncovered.”
Plaintiff stated that later that day she spoke with
O'Mara and told O'Mara what the therapist had
discovered. Plaintiff stated that the physical
therapist thereafter "changed her plans" and
decided she did not need to see plaintiff for two to
three weeks. Plaintiff stated the therapist
"couldn't or wouldn't" explain her reasons.
Plaintiff also stated that during her
hospitalization at Rush, St. Joseph wanted to
refer her to a particular neurologist but that she
"refused him" because she "felt he may have had a
bias." She did not recall the physician's name.

Plaintiff acknowledged she believed "very
strongly” that her refusal to see the physician
referred by St. Joseph somehow affected the
treatment she received from Williamson. Plaintiff
explained that when she arrived at Rush, there
was a "discrepancy" between the treatment she
expected and the treatment she received.

Plaintiff stated that she began to receive
workers' compensation payments retroactively in
May or June, but had received no benefits
between the period of her hospitalization at St.
Joseph and her stay at Rush. Plaintiff stated that
after she was discharged from Rush in July 1984,
she complained about not receiving benefits
during that time. Plaintiff also stated that on July
6, 1984, she had filed an application for
adjustment of her workers' compensation claim
with the Illinois Industrial Commission. Plaintiff
acknowledged, however, that she did receive the
entirety of benefits due. Plaintiff's benefits
terminated in October of 1984.

Plaintiff testified that following her discharge
from Rush, she continued to receive treatment
from Williamson and a treatment group at Cook
County Hospital. Plaintiff paid for that treatment
herself.

In August 1984, she was examined by Dr.
Leonard Smith at the request of either St. Joseph
or the insurance carrier associated with the
workers' compensation benefits. Following that
examination on October 15, 1984, plaintiff spoke
with Pam Linke of St. Joseph over the telephone
about returning to work. Plaintiff was advised
that Smith had determined plaintiff could return
to work and that she was to do so on October 22,
1984. Plaintiff was also advised that her workers'
compensation benefits would stop on October 19,
1984. Plaintiff told Linke that her physicians had
not yet released her to return to work but told her
she could return to work if she did not have to lift
anything and if she could control the amount of
standing or sitting required.

[187 Ill.App.3d 895] Plaintiff testified that
later that month, she received a letter from Janet
Poeppelman, St. Joseph's risk manager,
requesting that plaintiff schedule a date for her
return to work. Plaintiff stated that after receiving
the letter from Poeppelman, she attempted to
reach her by telephone, but was
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[135 Ill.Dec. 366] told that Poeppelman was on
vacation. Plaintiff sent a certified letter dated
October 25, 1984, to Poeppelman in response
indicating that plaintiff had elected to obtain an
additional medical opinion.

On Saturday, November 3, 1984, plaintiff
received a telegram notifying her of termination
of her employment for the failure to report to
work on three consecutive dates: October 29, 30,
and 31, 1984, in conjunction with hospital policy
contained in the St. Joseph handbook. On the
following Monday, she called Linke. Plaintiff told
Linke that she was not able to return to work on a
full time basis and stated that, on two of the three
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dates she had not gone to work, she had been
scheduled for physical therapy at Rush.

Plaintiff stated that, after receiving the notice
of termination, she filled out a grievance report
with St. Joseph. Thereafter, she met with Linke,
O'Mara, and Janet Burdulis on November 13,
1984. Plaintiff's grievance was eventually rejected.

Plaintiff also filed charges with the Illinois
Division of Human Rights. Those charges were
dismissed on December 30, 1985.

In response to questions concerning whether
plaintiff had ever been told by anyone associated
at St. Joseph that they were unhappy that she had
filed a workers' compensation claim, plaintiff
stated she did not recall. Plaintiff did state that "a
couple of girls" had mentioned to her that they
had heard plaintiff had filed a complaint against
St. Joseph. Plaintiff stated those individuals were
Jane Babula and two women, Margie and Helen,
whose last names plaintiff could not recall,

Throughout plaintiff's deposition,
defendant's counsel offered, and plaintiff
identified, numerous documents pertaining to
questions posed to plaintiff. The exhibits
included: a copy of the St. Joseph Hospital
Employee Handbook; a letter from Smith to St.
Joseph's insurance carrier, dated August 18, 1984,
stating plaintiff was able to perform her regular
work activities without restriction; Poeppelman's
letter to plaintiff, dated October 19, 1984, stating
that the hospital was informed of plaintiff's
release and that plaintiff was to schedule a date to
return to work; plaintiff's letter to Poeppelman,
dated October 25, 1984, stating that plaintiff
planned to seek an additional medical opinion
from an independent physician and that she
would contact the hospital thereafter; and the
telegram dated November 2, 1984, terminating
plaintiff's employment.

[187 1. App.3d 896] The record reflects that
prior to the scheduled hearing date on
defendant's motion, plaintiff moved to strike
defendant's motion for summary judgment.
Plaintiff argued that the motion for summary

judgment was insufficient to demonstrate that no
issue of fact existed because it was based solely on
plaintiff's deposition testimony and attached
exhibits.

At the hearing on May 20, 1987, the trial
judge refused to consider plaintiff's motion
because plaintiff's counsel did not appear in
court. However, the trial judge permitted
defendant's counsel to argue the motion for
summary judgment and ruled for defendant.
Plaintiff's subsequent motion to reconsider was
denied on October 8, 1987. This appeal followed.

OPINION

On appeal, plaintiff contends the trial court
erred in denying plaintiff's motion to strike, and
thereby considered incompetent evidence in
ruling on St. Joseph Hospital's motion for
summary judgment. Specifically, plaintiff points
out that the motion for summary judgment was
based solely on plaintiff's deposition testimony. It
is plaintiff's position that, as plaintiff could not
competently testify to defendant's state of mind,
the motion for summary judgment should not
have been entertained without defendant
asserting affirmative matter to establish its reason
for discharging plaintiff. Similarly, plaintiff
argues St. Joseph's motion was not properly
supported by the exhibits attached to the
deposition  because  plaintiff could not
competently testify as to their content.
Notwithstanding the contention that defendant's
motion for summary judgment should have been
stricken, plaintiff argues a material issue of fact
existed as to defendant's motive in
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[135 Ill.Dec. 367] discharging plaintiff and that,
therefore, summary judgment was improper.

Initially, we note trial courts may entertain
motions by defendants for summary judgment
where the only evidence considered is plaintiff's
own deposition testimony. (See e.g. Ralston v.
Casanova (1984), 129 Ill.App.3d 1050, 85 Ill.Dec.
76, 473 N.E.2d 444.) Further, when challenged by
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a motion for summary judgment, a plaintiff who
has alleged a cause of action for retaliatory
discharge is required, as in other cases, to present
some factual basis that would arguably entitle
plaintiff the relief requested. See Fuentes v. Lear
Siegler, Inc. (1988), 174 Ill.App.3d 864, 124
Ill.Dec. 323, 529 N.E.2d 40.

In view of the above, we cannot conclude the
trial court erred in denying plaintiff's motion to
strike St. Joseph's motion for summary judgment.
First, the motion was proper despite any
suggestion in plaintiffs argument that St.
Joseph's motion could not have been
supported[187 Ill.App.3d 897] by reference to
plaintiff's deposition testimony alone. Second, we
find it unnecessary to determine whether exhibits
establishing defendant's reason for discharging
plaintiff, referred to in conjunction with plaintiff's
deposition, could have been properly considered
by the trial court. As we discuss below, even apart
from the exhibits, plaintiff has failed to set out
any evidence sufficient to raise an inference that
plaintiff was discharged for exercising her right to
seek workers' compensation benefits.

Because it is the employer's motive in firing
an employee which is ultimately at issue in cases
for retaliatory discharge, and because motive
presents a question of fact, Illinois courts
recognize that such cases should not be readily
subject to disposition pursuant to motions for
summary judgment. (Fuentes v. Lear Siegler, Inc.
(1988), 174 Ill.App.3d 864, 124 Ill.Dec. 323, 529
N.E.2d 40.) Summary judgment, nevertheless, is
appropriate in the absence of presentation of any
facts such as would give rise to an inference that
the plaintiff-employee was discharged in
conjunction with an assertion of a claim for
workers' compensation benefits. Fuentes, 174
Ill.App.3d 864, 124 Ill.Dec. 323, 529 N.E.2d 40.

After carefully considering the allegations in
plaintiff's complaint and plaintiff's deposition
testimony, we conclude the record falls short of
containing facts such as would support an
inference that plaintiff's discharge was in any way
connected to workers' compensation benefits. We
do not determine an inference arises from

plaintiff's testimony that "a couple of girls,"
actually, fellow nurses of plaintiff, had remarked
that they were aware plaintiff had filed a workers'
compensation claim. Nor do we determine
plaintiff's testimony that Hyman had told her she
would lose her "workers' " if she was transferred
to Rush support an inference of retaliatory
discharge. As to that testimony, we note that, in
fact, plaintiff stated she received the benefits to
which she was entitled. Instead, the only
inference which reasonably may be drawn from
the record is that plaintiff was discharged after
failing to return to work after it was determined
that she was fit to do so. That inference is
insufficient to raise a question of fact here.
Reversal of the circuit court's grant of summary
judgment under such circumstances is not
justified.

We therefore affirm the judgment of the
circuit court.

AFFIRMED.

MURRAY, P.J., concurs.
PINCHAM, J., dissents.
Justice PINCHAM, dissenting:

I dissent. There existed a genuine issue of
material fact which precluded[187 Ill.App.3d 898]
the valid entry of summary judgment against
plaintiff and in favor of the defendant. Moreover,
the trial court relied on grossly incompetent
evidence in granting the defendant's motion for
summary judgment.

Plaintiff, Annie F. Austin, a nurse, filed
against defendant, St. Joseph Hospital, her
former employer, a two-count complaint which
alleged that she was discharged from her
employment at St. Joseph Hospital in retaliation
for her filing a claim with the Illinois Industrial
Commission for her
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[135 Ill.Dec. 368] work-related back injury.
Defendant simply denied the allegations of
plaintiff's complaint.

Plaintiff was deposed and her deposition
testimony established the following: Plaintiff was
hired as a staff nurse by defendant hospital on
January 25, 1982. The contract of employment
between plaintiff and defendant hospital was set
forth in an employee handbook, which plaintiff
acknowledged receiving. The provisions in the
handbook were in effect in November 1984, when
plaintiff was discharged.

Plaintiff was injured on May 7, 1984. She
filled out an incident report. Plaintiff was
examined by Dr. Shin, one of defendant's health
care physicians, and was placed on "light duty."
Later, plaintiff was treated by Dr. Hyman, a
physician associated with defendant hospital
during the time she was hospitalized there in
June 1984.

During her hospitalization at defendant
hospital, plaintiff requested to be transferred to
Rush Presbyterian-St. Luke Hospital (Rush),
because she was not receiving acceptable
treatment from the defendant hospital staff.
Because defendant refused to pay for the transfer,
plaintiff called her sister to get an ambulance to
take her to Rush. When defendant learned of
those arrangements, defendant agreed to transfer
her with the stipulation that she accept treatment
from a physician referred by defendant. Plaintiff,
however, declined to accept treatment from that
referred physician because she felt he would not
perform an objective examination. Dr. Hyman
said if she left without defendant transferring her,
she would lose her "workers' " (workers'
compensation benefits). When plaintiff called her
sister for the ambulance, Dr. Scott arranged for
her transfer to Rush.

Plaintiff began receiving workers'
compensation payments retroactively in May or
June. After she was discharged from Rush,
plaintiff complained about not receiving certain
workers' compensation payments.

On July 6, 1984, plaintiff's attorney filed an
application for adjustment of plaintiff's workers'
compensation claim. Plaintiff continued to receive
treatment from Dr. Wayne Williamson and a
treatment group at Cook County Hospital
following her discharge from Rush.

[187 Ill.App.3d 899] In August 1984, plaintiff
was examined by Dr. Leonard Smith at the
request of either defendant or the insurance
carrier associated with the workers' compensation
benefits, and she received Dr. Smith's report.
After she was examined by Dr. Smith plaintiff
received a letter from Janet Poeppelman,
defendant's risk manager, late in October 1984,
requesting that plaintiff contact her office to
schedule a return to work date. Prior to receipt of
that letter, plaintiff had a telephone conversation
on October 15th with Pam Linke, a head nurse,
about returning to work. Plaintiff was aware that
Dr. Smith's opinion was that she was able to
report to work and that she was to report to work
on Monday, October 22, 1984, and that her
workers' compensation payments would stop on
October 19th. Plaintiff's doctors told her that she
could return to work as long as she did not have
to do any lifting or if she was able to control the
sitting and standing that she had to do.

After receiving the late October letter from
Poeppelman, defendant's risk manager, plaintiff
telephoned defendant and spoke to Peggy who
worked in the risk management department and
asked to speak to Poeppelman, who was on
vacation. Plaintiff also sent a certified letter dated
October 25, 1984, to Poeppelman in response to
Poeppelman's letter. Plaintiff told Dr. Wayne
Williamson about Poeppelman's letter when she
next saw him, and she also told him of her
termination from defendant hospital, i.e., that she
had received a telegram terminating her
employment on Saturday, November 3, 1984.

Plaintiff called Linke because she was
surprised by the letter. She told Linke that she
was not able to return to work full-duty. Linke
responded that she was instructed to send the
letter because plaintiff was not at work on
October 29th or the 31st. During October 29, 30
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and 31, 1984, the three days plaintiff did not
report for
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[135 Ill.Dec. 369] work, plaintiff was scheduled
for two days of physical therapy at Rush.

After receiving the notice of discharge,
plaintiff contacted Donna Wilke regarding using
defendant's grievance procedure and filled out a
grievance report. Thereafter, plaintiff met with
Linke, O'Mara and Janet Burdulis on November
13, 1984. Plaintiff did not receive a telegram dated
December 3, 1984, advising plaintiff that her
grievance procedure was scheduled for December
7, 1984, because she was then out of town at Mayo
Clinic in Rochester, Minnesota, from December
2-9, 1984. On December 7, 1984, while she was in
Minnesota, she telephoned her mother who told
her that she had received the telegram. Plaintiff
told her mother to telephone defendant
concerning the grievance matter.

Before going to Mayo, plaintiff spoke to
Burdulis on three occasions by phone regarding
scheduling the grievance proceeding.
Burdulis[187 Ill.App.3d 900] cancelled the date
they had agreed on but never contacted her
thereafter regarding a different date. Plaintiff told
Burdulis to get back to her regarding scheduling a
different date because plaintiff had scheduled
"some medical appointments.” Plaintiff did not
say she was going to Mayo Clinic.

When she spoke to Burdulis after she arrived
back from Mayo Clinic, she was told that the
grievance procedure had taken place without her.
Burdulis told plaintiff that because she had not
appeared, she forfeited her right to a grievance
hearing. Plaintiff later spoke to Joseph Bucolo
regarding scheduling another grievance hearing
date.

Plaintiff stated that she did not recall being
told by anyone associated with defendant that
they were unhappy that plaintiff had filed a
workers' compensation action, and that she had
no contact with any individual in that regard.

Plaintiff did, however, receive feedback from "a
couple of girls" Jane Babula, Margie and Helen.

Defendant moved for summary judgment and
attached to the motion plaintiff's deposition
testimony and the deposition exhibits. Plaintiff
filed a motion to strike defendant's summary
judgment motion. The basis of plaintiff's motion
to strike defendant's motion for summary
judgment was that defendant's motion was
insufficient on its face to demonstrate that no
issue of fact existed, in that the only evidence
relied on by defendant in support of its motion for
summary judgment were plaintiff's deposition
testimony and attached exhibits.

At the hearing of defendant's motion for
summary judgment on May 20, 1987, the court
struck plaintiffs motion to strike defendant's
motion for summary judgment simply because
plaintiff's counsel was not present to argue the
motion. The court allowed defendant's counsel
however to present his argument, and ruled in
defendant's favor and granted defendant's motion
for summary judgment. Plaintiff's subsequent
motion to reconsider was denied and plaintiff
filed a timely notice of appeal.

Plaintiff argues that defendant's motion for
summary judgment should have been stricken
because defendant could not and did not
establish, through plaintiff's deposition testimony
and attached exhibits, defendant's intent in
terminating plaintiff's employment. Plaintiff also
argues that defendant could not rely on the
exhibits attached to the deposition because
plaintiff could not competently testify as to them.
Essentially, plaintiff's argument is that defendant
did not present any evidence, in the form of
affidavits or otherwise, as to the reason for
plaintiff's termination.

Plaintiff relies on  Cunningham .
Addressograph (1980), 87 Ill.App.3d 396, 42
Ill.Dec. 594, 409 N.E.2d 89. [187 Ill.App.3d 901]
Plaintiff also argues that the pertinent exhibit
attached to her deposition testimony, particularly
the telegram informing plaintiff that her
termination was because she violated hospital
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absenteeism policy, was inadmissible hearsay. In
Cunningham, plaintiff filed an action against
defendant employer for retaliatory discharge
alleging his termination was based on
anticipation of plaintiff filing a claim for workers'
compensation benefits. Defendant moved for
summary judgment with supporting affidavits of
defendant's plant personnel manager that
plaintiff's termination was due to
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[135 Il.Dec. 370] plaintiff's violation of the
defendant's call-in policy. Plaintiff filed counter-
affidavits admitting that although he had violated
the policy, he thought the violation would be
waived. The trial court granted summary
judgment for defendant.

On appeal, the court of review in
Cunningham  concluded that defendant's
affidavits reasonably implied that plaintiff's
discharge was for violation of defendant's call-in
policy and that plaintiff's admission corroborated
that fact. The court noted however in affirming
the summary judgment for defendant in
Cunningham that plaintiff's affidavits could not
overcome evidence of defendant's intent in
terminating plaintiff, established by defendant's
affidavits, because plaintiff could not competently
establish, through his own affidavits, defendant's
intent. The Cunningham court held:

"From the foregoing summary of the
pleadings and affidavits it can be seen that the
central issue in this case is the defendant's intent
or motive in discharging plaintiff. We have
concluded that the defendant's affidavits
reasonably imply that the discharge was for
violation of the company's call-in policy and that
this is corroborated by plaintiff's admission that
he violated that policy.

We have further concluded that plaintiff's
affidavits do not competently counter those of the
defendant since plaintiff could not competently
testify as to the defendant's state of mind. No
facts alleged by pleading or affidavit would
support an inference of defendant's state of

mind." (Emphasis added.) 87 Ill.App.3d 396, 398,
42 Ill.Dec. 594, 409 N.E.2d 89.

Plaintiff quite correctly points out that in
Cunningham, unlike in the instant case,
defendant there moved for summary judgment
with supporting affidavits, significantly absent in
the instant case. The requisite relevant inquiry
therefore is whether the telegram dated
November 2, 1984, and attached as an exhibit to
plaintiff's deposition testimony, which stated that
plaintiff's discharge was for her failure to report
to work for three days, was properly considered
by the trial court in granting defendant summary
judgment.

[187 Il.App.3d 902] It is plaintiff's position
that defendant provided no proper foundation for
the telegram, or other letters allegedly written by
defendant to be admitted as substantive evidence
during plaintiff's deposition. Plaintiff states that
inasmuch as the documents were only identified
by plaintiff in her deposition, that mere
identification is grossly insufficient to establish a
proper foundation for the admission of the
telegram into evidence as substantive evidence for
the truth of the matters asserted therein, because
plaintiff could not and did not testify as to the
telegram's contents, namely, defendant's intent in
terminating plaintiff, as the aforequoted language
of Cunningham clearly holds.

Plaintiff's argument is persuasive. The letters
and telegrams were inadmissible hearsay, Baehr
v. Health and Hospital Governing Commission of
Cook County (1980), 86 Ill.App.3d 43, 41 Ill.Dec.
319, 407 N.E.2d 817, which could not be
considered as competent evidence in granting
defendant's motion for summary judgment
(Hendricks v. Deterts (1973), 13 IlL.App.3d 976,
301 N.E.2d 625). Here, defendant did not present
any affidavits that would provide a basis for
admission of the contents of the letters, or to
establish defendant's intent in terminating
plaintiff. Without such an affidavit, the admission
of the telegram as evidence of defendant's intent
as substantive evidence was improper and the
court's reliance thereon was  similarly
inappropriate.
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A question of fact therefor existed which
precluded summary judgment. Other than
defendant's simple denial that plaintiff was
terminated in retaliation for filing a workers'
compensation claim, defendant presented no
evidence to disprove plaintiff's allegations. While
plaintiff's deposition testimony provides little
proof that she was fired for that reason, such
proof would almost be impossible from plaintiff's
lips inasmuch as it is defendant's intent which
forms the basis for plaintiff's action of retaliatory
discharge. For that reason summary judgment
was particularly inappropriate,

Page 939

[135 Il.Dec. 371] in that the factual issue was the
defendant's intent. (Beauvoir v. Rush-
Presbyterian St. Luke's Medical Center (1985),
137 IlL.App.3d 294, 92 Ill.Dec. 110, 484 N.E.2d
841.) Without any affidavit from defendant, the
defendant's intent in discharging plaintiff was a
genuine issue of fact to be determined at trial.

The majority in the instant case improperly
affirms the summary judgment against plaintiff in
favor of the defendant simply and only because of
its ill-founded and unsupported conclusion that
plaintiff's deposition testimony did not establish
that plaintiff's discharge by defendant was
retaliatory, and without any indication from any
source whatever that plaintiff's deposition
testimony was the only evidence on the issue
available to plaintiff, or that there was no other
evidence on the issue available to plaintiff, and in
the total absence of any evidence that [187
Il.App.3d 903] plaintiff's discharge was not
retaliatory, as plaintiff alleged it was.

On the state of the record before us, plaintiff
was clearly entitled to her day in court on an
evidentiary hearing and a determination of the
merits of the allegations of her complaint against
the defendant and the defendant's answer thereto.
The trial court therefore erred in granting the
defendant's motion for summary judgment.
Accordingly, I dissent.






