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IN THE

APPELLATE COURT OF ILLINOIS

SECOND DISTRICT
PATRICIA TILSCHNER, ) Appeal from the Circuit Court
) of McHenry County.
Plaintiff-Appellant, )
)
V. ) No. 08—LA—383
)
LOWELL SPANGLER and RALPH M. )
RUPPEL, }  Honorable
) Maureen P. Mclntyre,
Defendants-Appellees. ) Judge, Presiding.

JUSTICE McLAREN delivered the judgment of the court, with opinion.

Justice Hutchinson concurred in the judgment and opinion.

Justice Hudson specially concurred in the judgment, with opinion.

OPINION

Plaintiff, Patricia Tilschner, appeals from the trial court’s orders dismissing count I of her
third-amended complaint and denying her motion to reconsider. Patricia claims on appeal that the
trial court erred in concluding that this State has not adopted section 318 of the Restatement
(Second) of Torts (1965)." We affirm.

Patricta was injured during a party at the home of defendant Lowell Spangler when defendant

Ralph Ruppel ignited fireworks. Patricia’s third amended complaint contained three counts. Count

'Patricia raised a similar claim regarding an undifferentiated duty independent of section 318

but abandoned that argument during oral argument.
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I alleged common-law negligence against Spangler. Count II alleged negligence against Spangler
pursuant to section 318 of the Restatement (Second) of Torts. Count 111 alleged common-law
negligence against Ruppel. Spangler moved to dismiss count II, pursuant to section 2—615 of the
Code of Civil Procedure (735 ILCS 5/2—615 (West 2008)). The trial court granted the motion to
dismiss with prejudice and denied Patricia’s subsequent motion to reconsider. Patricia filed an
application for leave to appeal to this court pursuant to Illinois Supreme Court Rule 308 (eff. Feb.
26, 2010), which was denied. Patricia was also denied leave to file a fourth amended complaint. She
then voluntarily dismissed count I of the third amended complaint, and the trial court found no just
reason to delay enforcement or appeal, pursuant to Illinois Supreme Court Rule 304(a) (eff. Feb. 26,
2010). This appeal followed.

Patricia now contends that the trial court erred in dismissing count 11 of her third amended
complaint. When a defendant challenges the legal sufficiency of a complaint with a section 2—615
motion to dismiss, all well-pleaded facts alleged in the complaint are taken as true. King v. Senior
Services Associates, Inc., 341 TIl. App. 3d 264, 266 (2003). On review of a dismissal pursuant to
section 2—615, this court must determine whether the allegations of the complaint, when interpreted
in the light most favorable to the plaintiff, sufficiently set forth a cause of action on which relief may
be granted. King, 341 1ll. App. 3d at 266. The motion should be granted only if the plaintiff can
prove no set of facts to support her cause of action. King, 341 Ill. App. 3d at 266. As this process
does not require the trial court to weigh findings of fact or determine credibility, this court is not
required to defer to the trial court’s judgment, and we will review the matter de novo. King, 341 1ii.

App. 3d at 266.
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To state a cause of action in negligence, a plaintiff must allege facts that establish a duty, a
breach of that duty, and proximate causation. Ryan v. Yarbrough, 355 Il App. 3d 342, 345 (2005).
Patricia alleged that Spangler:

“Io]wed a duty to the Plaintiff and his other invited guests to keep control and care over his

property and to protect them against any unreasonable risks of harm known due to acts of a

third person under his control, including the Defendant, RALPH RUPPEL, pursuant to the

Restatement (Second) of Torts, §318.7
Section 318 of the Restatement (Second) of Torts provides:

“If the actor permits a third person to use land or chattels in his possession otherwise
than as a servant, he is, if present, under a duty to exercise reasonable care so to control the
conduct of the third person as to prevent him from intentionally harming others or from so
conducting himself as to create an unreasonable risk of bodily harm to them, if the actor

(a) knows or has reason to know that he has the ability to control the third person,
and,

(b) knows or should know of the necessity and opportunity for exercising such
control” Restatement (Second) of Torts §318 (1965).

A restatement is not binding on lllinois courts unless it is adopted by our supreme court.
Eckburg v. Presbytery of Blackhawk of the Presbyterian Church (USA), 396 II. App. 3d 164, 169
(2009); /n re Lstate of Lieberman, 391 1l App. 3d 882, 890 (2009). Thus, we must determine
whether our supreme court has adopted section 318 of the Restatement (Second) of Torts; if it has
not, Spangler owed no duty to Patricia.

Citing a line of both supreme court and appellate court cases, Patricia argues that section 318
has “unquestionably” been adopted in Iilinois. However, this is not the first time that this court has

3-
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examined this question and concluded to the contrary. In Zimring v. Wendrow, 137111, App. 3d 847,
850 (1985), this court specifically found that “[n]o Ilinois case has adopted section 318 of the
Restatement (Second) of Torts, upon which plaintiffrelies.” Ultimately, we concluded that we “need
not consider” the sufficiency of the complaint in r_elation to section 318. Zimring, 137 1ll. App. 3d
at 853. In Elizondo v. Ramirez, 324 11l. App. 3d 67, 73 (2001), the plaintiff asserted that section 318
“has been adopted in Illinois and cite{d] two casesin support.” After analyzing those cases—Cravens
v. Inman, 223 1Il. App. 3d 1059 (1991), and Teter v. Clemens, 112 111, 2d 252 (1986 )—we concluded
that “it 1s unclear whether these cases represent the law in Illinois” (Efizondo, 324 1. App. 3d at 73-
74), and we declined to “express an opinion on whether section 318 represents the law in Illinois”
(Elizondo, 324 T11. App. 3d at 74). We note with interest that Patricia cites to Efizondo but fails to
mention, let alone address, this court’s refusal to find that section 318 had, indeed, been adopted in
this state. Patricia now argues, despite our analysis in £lizondo, that our supreme court adopted
section 318 in Teter. We disagree, and we will not revisit our prior analysis and determination in
Llizondo that there was no clear adoption of section 318 by our supreme court in Tefer.

While Patricia does not cite to Cravens, its ultimate disposition is instructive. In Cravens, the
First District of the Illinois Appellate Court found a duty and, thus, a claim for negligence, pursuant
to section 318 and to 7efer, in the factual scenario of adults providing alcohol to minor guests who
subsequently left in an automobile and were involved in a fatal accident. However, our supreme court
in Charles v. Seigfried, 165 Itt. 2d 482, 501-02 (1995), concluded that it did “not agree that the views
set forth in Cravens should be adopted through judicial decision.” This court noted the supreme
court’s refusal, in an admittedly different context, to impose liability pursuant to section 318. See

Elizondo, 324 11l App. 3d at 74.
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Patricia argues that the supreme court “implicitly” adopted section 318 in Estate of Johnson
v. Condell Memorial Hospital, 119 11l. 2d 496, 503-04 (1988), in which the court stated:

“In general, one has no duty to control the conduct of another to prevent him from
causing harm to a third party (Restatement (Second) of Torts §315 (1965)), but there are
exceptions to this, based on ‘special relationships.” Sections 315 through 319 of the
Restatement {Second) of Torts (1965) describe these relationships. The ‘special relationship’
that the plaintiff aileges existed here that would give rise to a duty to protect another from
harm is found in section 319 ***?”

The court ultimately concluded, “It cannot be reasonably said, based on the complaint’s allegations
against Condell, that the hospital assumed a duty of care to Holt under section 319 of the
Restatement (Second) of Torts (1965).” Fstate of Johnson, 119 11l. 2d at 506-07. Patricia argues
that the “clear import” of the decision “is that sections 315-319 have been adopted in Illinois” She
then cites to a similar statement in Kirk v. Michael Reese Hospital & Medical Center, 117111 2d 507,
530 (1987) (“There are types of relationships that give rise to a duty to control a third party’s conduct
set out in sections 316 to 319 of the Restatement (Second) of Torts (1965) ***”), to support her
conclusion that the supreme court “cited with approval all of the exceptions/duties established in
sections 316 through 319.” Patricia is not alone in this argument. The First District of the Illinois
Appellate Court has boldly stated that the supreme court has adopted sections 315 through 319. See
Brewster v. Rush-Presbyterian-St. Luke s Medical Center,361 1ll. App. 3d 32, 36-37 (2005) (citing
Estate of Johnson, 119 111. 2d at 503-04); Iseberg v. Gross, 366 1ll. App. 3d 857, 862 (2006) (citing
only Brewster, which expressly mentions sections 315 through 319, but then mysteriously increasing

the number of sections adopted, to include sections 314 through 320).
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However, we first note that neither Estate of Johnson nor Kirk (nor, for that matter, Brewster
nor [seberg) involved a claimed application of section 318. Both Estate of Johnson and Kirk
involved claims arising from alleged improper medical treatment of third parties who subsequently
injured the plaintiffs; these claims were analyzed under section 319, which speaks to a duty of those
in charge of someone having dangerous propensities. See Estate of Johnson, 119 11l. 2d at 503-04;
Kirk, 117 1ll. 2d at 530-31. The “most relevant” section in Brewster was section 317, which
addresses the duty of a master to control the conduct of his servants. Brewster, 361 Ill. App. 3d at
37; Restatement (Second) of Torts §317 (1965). InIseberg, the plaintiff did not even allege that any
of the Restatement sections applied and imposed a duty on the defendants. /seberg, 366 IIl. App. 3d
at 862,

Patricia has failed to cite, and our research has not revealed, a single case since 7eter in which
our supreme court has specifically addressed, or even quoted, section 318 of the Restatement
(Second) of Torts. We cannot conclude that our supreme court has adopted—explicitly, implicitly,
impliedly, or otherwise—a Restatement section that it has not been called upon to analyze, apply, or
adopt. Even the cases upon which Patricia relies do little more than acknowledge the existence of
section 318. Estate of Johnson says that sections 315 through 319 describe * *special relationships’”
that form the bases for exceptions to the general rule of section 315. Estate of Johnson, 119 111. 2d
at 503. Kirk merely notes that certain types of relationships set out in sections 316 through 319 give
rise to a duty to control a third party’s conduct, although none of the types applied there. Kirk, 117
HI. 2d at 530. The mere citation to a cluster of sections, or even the analysis some of the nearby
sections, is insufficient to establish the adoption of a restatement section.

The supreme court has addressed more thoroughly and deeply other restatement sections and
specifically did nor adopt them. For example, in a case examining the difference between void and

-6-
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voidable judgments, the supreme court compared its conclusions with those that it would have
reached if the criteria of section 12 of the Restatement (Second) of Judgments were applied to the
facts of the case. [n re Marriage of Mitchell, 181 111. 2d 169, 176 (1998). The court noted that the
result in the case was “consistent with the trend of modern authority” as exemplified by the
Restatement (Second) of Judgments. Miichell, 181 Il 2d at 175. The court then quoted section 12
of the Restatement (Second) of Judgments and applied the criteria of that section to the facts of the
case. Mitchell, 181 11l 2d at 176. After determining that adopting the view expressed in the
Restatement would require a re-examination of existing case-law analysis, the court casually noted
that “[t]he parties [did] not ask us to adopt the rule expressed in the Restatement, however, and
therefore we need not decide in this case whether to take that step.” Mirchell, 181111. 2d at 177. In
Mitchell, the court explicitly declined to adopt a restatement section that it specifically quoted,
applied to the facts of the case, analyzed, and compared to existing case law, because the parties did
not ask for it. Here, Patricia cannot cite to a case wherein the court even cited to section 318, let
alone provided the type of analysis that it did in dictum in Mitchell. With such meager authority, we
cannot find the adoption of a restatement section,

Patricia similarly attempts to find adoption of section 318 in this court’s decision in Duncan
v. Rzonca, 133 T11. App. 3d 184 (1985). Patricia’s specific claim is that the Duncan court adopted
section 316 of the Restatement and that, since sections 316 through 319 are “uniformly discussed
together,” there is “simply no logical explanation for why section 316 but not section 318 would be
adopted in Illinois.” We first note that this court does not have the authority to adopt a restatement
section; as we have already stated, a restatement is binding on Illinois courts only if it is adopted by
our supreme court. See Eckburg, 396 Til. App. 3d at 169; Lieberman, 391 Tll. App. 3d at 890. In
the absence of Illinois law, we often deem secondary sources, such as the Restatement (Second) of

-7-
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Torts, to be persuasive. > Eckburg, 396 Iil. App. 3d at 169. A restatement is a policy statement; this
court does not adopt policy, it applies present law to the facts of the case before it. Further, this
argument relies on the same fallacy as her prior argument: the “adoption” of a section includes the
adoption of other sections “uniformly discussed together.” This argument is not only a non sequitur,
it is trrational as well. Duncan does not support Patricia’s cause.

The restatement that we adopt today is that our supreme court has not adopted section 318
of the Restatement (Second) of Torts. Therefore, count II of Patricia’s third-amended complaint,
interpreted in the light most favorabie to her, fails to allege a duty recognized by our supreme court
and fails to set forth a cause of action on which relief may be granted. The trial court did not err in

granting Spangler’s section 2-—615 motion to dismiss with prejudice.

**A secondary source is not the law. It’s a commentary on the law. A secondary source can
be used for three different purposes: it might educate you about the law, it might direct you to the
primary law, or it might serve as persuasive authority. Few sources do all three jobs well. The
important classes of legal secondary sources include: treatises, periodical articles, legal encyclopedias,
ALR Annotations, Restatements, and Looseleaf services. ***

* %k

Restatements

The restatements were developed by legal scholars initially to restate the law, and currently
to describe what the law should be. In either case, Restatements are very persuasive although they
are not very good at describing the law. They can serve as adequate law finders.” (Emphasis added.)
Secondary Sources, Yale Law School, Lillian Goldman Law Library, http:/m-

library law.yale edu/content/secondary-sources.

8-
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For these reasons, the judgment of the circuit court of McHenry County is affirmed.

Affirmed.

JUSTICE HUDSON, specially concurring:

1 agree with much of the majority’s analysis in this case as well as the result at which it arrives.
However, I would prefer to refrain from making sweeping and unnecessary statements about the
authority of this court. It is well established that a court should avoid constitutional questions when
a case can be decided on other grounds. /n re Detention of Swope, 213 Til. 2d 210, 218 {(2004);
Beahringer v. Page, 204 Tll. 2d 363, 370 (2003). The scope of the authority of this court is a
constitutional matter. See Belleville Toyota, Inc. v. ToyotaMotor Sales, U.S.A., Inc., 199 1Il. 2d 325,
334 (2002).

In this case, the majority rejects plaintiff’s contention that this court has adopted section 318
of the Restatement (Second) of Torts, finding plaintiff's argument “irrational.” Slip op. at 8. This
finding should resolve this question. The majority, nevertheless, goes on to hold that this court does
not have the authority to adopt a section of a restatement. It is unnecessary to consider whether this
court has such authority in light of the majority’s holding that nothing this court previously did would
constitute an adoption of section 318, As I believe it improper to address the issue of the authority

of this court, I do not join this portion of the majority’s opinion.
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MR. DEVINE: Good morning, your Honor.

MR. MAST: This is Tilschner.

THE COURT: Right.

MR. DEVINE: There are a couple of matters
up -

MR. MAST: 1 agree, Judge.

MR. DEVINE: Could we come back and try
this again?

THE COURT; No, no. I went back over and
pulled all the cases.

MR. MAST: Could I just give you my spiel
and then you are going to do what you are going to
do?

THE CQURT: Sure I am,

MR. DEVINE: I will just start on the
order, Judge.

MR. MAST: After -- After we were here in
front of your Honor on the original motion, I went
through this again because there's a lot of
inconsistencies in some of the decisions, and I
wanted to make sense of it myself because after I

heard --
Let me just say when we initially came on

my motion to reconsider, I think it was the
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original

moticn --

but anyway --

dismiss.

pled 615,

the -- 1!

THE COURT:

MR. MAST:

THE COURT:

618.

MR. MAST:

THE COURT:

MR. MAST:

THE COURT:

m sSorry.

MR. MAST:

THE COURT:

any detail,

MR. MAST:

THE COURT:

I don't know when this came up,

It was the original motiocn to

Right.

I had granted it, but you had
There you go. All right.
It was an issue there.

Right.
I hadn't really locked at
Not 618. 315 and 318.
Right.

I hadn't even looked at it in

Right.

So, we were agreeing, I think,

at that point that 315 didn't apply, but possibly

318 was the redrafted.

MR. MAST:

THE COQURT:

Right,

Came back, motion to dismiss

619 granted, motion to reconsider on the issue of

the 318.

MR. MAST:

The issue that --
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I remember when we initially were before
your Honor --

Initially, on the motion I remember you
even indicated that you thought Teter seemed to
reflect that 318 was existing law.

Then when we came back on the motion, I
think you kind of reconsidered after looking at it
closely and didn't feel that it was clear.

So, then the motion was granted, and I had
to come back and --

THE COURT: Right.

MR. MAST: -- look at it and say what was
wrong between those two dates, and then I looked at
some more additional case law, and I recited it in
my reply, and the Supreme Court case of Johnson
versus Condell that says, in general, one has a
duty to control the conduct of another to prevent
him from causing harm to a third party, and cites
315, and the special relationships 315 through 319.
S0, that includes 318&.

There is also a Second District court in
Sankey (phonetic) that talks about special
relationships and the land owner invitee as being

one of those special relationships.
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If you lock the restatement, your Honor,
under 314 (a) (3), it specifically cites the issues
the way I have pled the complaint in this case.

The special relationship under 314 (a) says
a2 possessor of land who holds it open to the pubklic
is under a similar duty tc members of the public
who enter in response to his invitation. That's an
invitation to a property owner, possessor of land.

And then you look at 318, which the
Supreme Court said was one of the -- one of the
duties that can be imposed, an exception to the
general rule that they have cited, and you have
318, which specifically has been pled in this case,
that T believe forces a duty, and I believe there
are several cases that have cited that section in
response,

Now, Defense Counsel has argued its a
business invitee, but that's not what the
restatement says. It doesn't say business invitee.

The cases they have relied upon have an
example ©f a business invitee relationship, but
that is not -- There is no case law that says it
has to be a business invitee.

This is a property owner and an invitee on
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the property. They knew the existing —--

We have taken the Defendant's deposition.
He denies that he, you know, exploded this
firework, but he doesn't deny that the land --
that he did it, and the land cwner -- the people
there were aware of it.

And I believe if you go down and get into
the witnesses' testimony, we are going to find that
there is -- he was aware of this and should have
done something about it, and that's what ultimately
resulted in the actions in this case.

So, I have the Supreme Court case and
several other cases that IT'wve cited, and then the
comment in Section 318 says it is enough to require
the possessor -- the possessor of land to exercise
with reasonable care the ability which possession
gives to him to control the third party's use or
activity when he knows or knew of the existence or
need to exercise necessary care to prevent harm to
others.

That's right in line with our case, your
Honor. 30, that's all I've asked is that you to
reconsider that. If you are going to deny the

motion, that's fine, but then T would ask if we
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could have an appeal on this issue under 308,
because I believe this is the whole case really. I
mean we have --

You know, the Defendant in this case, with
all due respect, he doesn't have any insurance, and
I think the evidence weighs in favor of needing to
clear this issue up before we go to discovery and
go on appeal -- or go on trial and then ultimately
have to appeal after all that. That seems to me to
be a waste of time.

MR. DEVINE: Do you need me to argue
(inaudible) .

THE CQURT: You know, I know that when the
complaint first came I knew that there was concern
about 315, and you alsc said 318, and I made a
cursory examination of the case, and I thought that
maybe 318 would apply.

When it came back on the 619 motion, I
went over the cases at that point in time, and I
came to the conclusicn that T did not find the
courts in Illinois had officially adopted a
restatement of 318.

So, I based my ruling at that time on what

I found, and then I also believe that even for the
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sake of argument, that if 318 were applicable
because there --

There is scme discussicn in the cases
about 318. I think this is where they hang on in
using it. They discuss it, and then what they do
is they always address it in conjunction with that
special relationship. They talk about negligent
entrustment. They talk about a business invitee
situation.

50, even if 318 were or has bean
officially adopted by the Illinois courts, it still
requires a special relationship, and the law has
defined those special relationships, and the
special relationships have not included a social
guest regquirement.

In fact, there was a decision, and I can't
remember the case right now, but Justice
McMorrow -- she was on the -- I believe the
Appellate Court at the time, and she extended the
situation to a social guest, and then the Supreme
Court said absclutely, positively not. We're not
going to go that far. You have to have a special
relationship.

I have re-examined the cases this time.
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I know you have cited even more, and again I think
the cases that you cited, they reference it. They
don't officially adopt it, but then again they talk
about special relationships where needing something
more.,

And so, g¢giving you every benefit of the
doubt, this Court is going to deny the motion to
reconsider.

I am not opposed to final and appealable
language. If you have no objection, Counsel, I
think it would be nice to get this issue finally
resolved, and maybe the Second District Appellate
Court would give us some clear ruling on it so that
we know for sure what we need in these kinds of
circumstances.

MR. DEVINE: This weould be under 308, not
304 (a) .

THE COURT: Right.

MR. DEVINE: Because there ig --

THE CCURT: Because there is ancther --

MR. MAST: There's other counts.

THE COURT: Right.

MR. DEVINE: I tend to dcubt -- We're not

going to get some kind of clear direction suddenly
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clarifying what restatement is, Judge, but we can
always hope.

THE COURT: And then we will enter the
308 language and take it up, and hopefully the
Court will get some guidance as to Lhe future, but
I believe that based on everything that T have
read, my ruling was correct.

MR. MAST: Okavy.

MR. DEVINE: Could we have 308 here
(inaudible) T have an order started.

MR. MAST: Your Honor, I think we alsc
have the issue of {indiscernible) . Well, we'll
get to that. (Indiscernible) appeal.

TEE COURT: Are you going to go up on
appeal?

MR. MAST: Yes, on appeal.

THE COURT: It shouldn't take that long.

MR. MAST: It's one issue.

THE COURT: Right.

Do you want the rule so you can get the
language?

MR. DEVINE: Yes, so I could put it
(inaudible) .

MR. MAST: Do you want us to -- Do we

i0
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have to (indiscernible) some type of issue to go
up? Is that how you handle that? Don't we have
to --

THE COURT: Well, yeah. You address it.
The certified guestion is whether or not
Restatement 318 applies in Illinois, and number
two, was in the event Restatement 318 applies, is
special relationship necessary.

MR. MAST: Well, your EHonor, just bear
with me for a minute, because my argument is there
is a special relationship in this case. It's just
which one.

THE COURT: Well, then why don't you put
number three, and what is the special relationship
that would be required.

MR. MAS3T: Very good. Thank you, vour
Honor.

THE CQOURT: Then you're covered.

MR. MAST: Then we're all covered now.

MR. DEVINE: Would we say -~ Would the
first issue be whether Section 318 has been
adopted?

THE COURT: Adopted, right, by the

Illinois courts.

a
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MR. DEVINE: Yes.
THE COURT: Okay. Great. Thank you,
gentlemen.

MR. DEVINE: Thank you for your time.

WHICH WAS AND IS ALL OF THE EVIDENCE

OFFERED AT THE HEARINGC OF SAID CAUSE.
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THE COURT: Patricia Tilschner vs.

Spangler?

Lowell

That's for argument. Pass for argument.

(WHEREUPON, the case

later recalled.)

was passed and

THE COURT: Okay. Anything else on the 9:00

o'clock call passed and ready?
MR. MAST: Yeah.
THE CQURT: Okay. You have --

MR. MAST: Want to try Tilschner?

Let's go to Tilschner first, and then we can

do Soclano (Phonetic).

THE CQURT: Victor Robilett (Phonetic)?

Oh, you want them -- You want

to go first?

MR. MAST: Either way. It doesn't matter to me.

I'm here for both.

THE COURT: Okay. Sure. Tilschner, vyes, Lowell

Spangler.
Read it. Interesting.
MR. MAST: Been there done that.
THE CQURT: Well, veah.

MR. MAST: All right.

THE COURT: Read it more -- more cases. Okay.

This is the motion to dismiss.
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A VOICE: That is correct, Judge.

MR. MAST: Count III or --

THE CQURT: With respect to --

MR. MAST: Count II of the third amended

THE COURT: =-- Mr. Spangler.

A VOICE: Count II of the third amended complaint.

THE COQURT: Right. Right.

A VOICE: =-- which is ~- alleges that duty based
solely on Section 318 of the Restatement (Second).

The history of the Restatement (Second) in
Illinois is this: In 1985 the Appellate Court
specifically stated in the Zimring case Section 318 is
not the law in Illinois.

THE COURT: It says it has not been adopted.

A VOICE: Right.

THE COURT: All right.

A VOICE: 1In 1986 the Supreme Court in Teter did
have a long discussion of 318 -- did not state whether
it adopted it or not.

In any event, in that case you must keep in
mind the fact that it did not find the duty.

Then in 2001 in Elizondo the Second District
didn't pass comment on whether Section 318 is the law.

THE COURT: It would be nice if they had, right?
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A VOICE: It sure would. It would be instructive.

But I dén’t think necessarily --

MR. MAST: They don't want to go further than they
have to, your Honor.

A VOiCE: I don't think necessary in this case,
quite honestly.

But in any event, it's pretty clear that no
court has ever expressly adopted Section 318, which is
the sole basis for duty in this case.

I don't think that this Court should be in
the business of adopting Restatement sections.

In any event, even if we were to assume that
Section 318 is the law, Elizondo, the Second District
case, specifically said that 318 would not modify the
special relationship rule.

There is no special relationship rule or
special relationship in this case either as between the
wrongdcer -- now alleged to be a tortious wrongdoer --
or the injured party, the Plaintiff. They are both
social guests. They are not employver/employee or any of
the other four special relationships.

Count II faiils.

THE COURT: Mr. Mast?

MR. MAST: I guess I'm just take the opposite --
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the opposite position

every count.

that he's just taken on almost

I think Teter has said that it's applicable,

it just didn't apply because they didn't plead it

properly.

Section 318 clearly applies to this case. If

it is applicable --

applicable -- clearly

This is a negligence case,

not a criminal act --
criminal conduct.

THE COURT: You

if this Court finds it's

applies to the facts of this case.
a permanence liability case,
a criminal case arising from

and

know, I've reviewed the cases,

there are some even later cases, the Cow vs. Martin

(Phonetic) case.
MR. MAST: Cow?
THE COURT: Cow

vs, Martin. It's a 2001 case

which references 318.
There's no
not a lot

of cases --

there 1is no case that

know, based on that I
MR. MAST:
applicable?
THE COURT:

question that there are a number

~-- that have referenced 318. But

actually adopts 318. So, you

don't -~ I don't bhelieve that --

You said Teter did not say that it's

I don't -- I don't think -- No, you
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know what? I think they talk around it. And I think
the clearest case is -- is the one that --

MR, MAST: I thought there were --

THE COURT: That they -- they don't -- They don't
really adopt it.

I mean, if you look at the cases, there are
cases where plaintiff or a party has argued the
applicability of 318. And they touch on it, but they
really never go all the way. And I think that's why the
Second District kind of just skirted around it and
didn't want to comment on it. So I don't think it's
been officially adopted.

But even if it were, let's say for the sake
of argument officially adopted, I think counsel for the
defense is correct. There has to be a special
relationship no matter because it's clear that we have
adopted Rule 315(a), the Restatement Rule, which
requires a special relationship. And the cases all talk
about a special relationship.

The Court is going to grant the motion to
dismiss.

Nice when the case law was clear. That means
you can take it up and then --

MR. MAST: Well, if we have to I guess --
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A VOICE: Well, I don't think that the cases --

MR. MAST: (Unintelligible).

A VOICE: Well, T was going to ask for a 304 (a)
finding. But actually T don't believe that's
appropriate in this case because -~

THE COURT: Right.

A VOICE: -- we still have counts remaining
agailnst my client so --

THE COQURT: Well, we may find out at the end if
the Court is correct or not.

MR. MAST: Maybe the case law will come up and
we'll have a better answer. |

THE COURT: All right. Do we need a status on

_this?

MR. MAST: Yes.

THE CCURT: And we need to add a status date.
we're going to move -- We're moving ahead with

discovery?
MR. MAST: Yep.
THE COURT: Okay. So how about 60-day status?
August 5th for status of discovery?
Have we gotten written now then =--
MR. MAST: Yeah,.

A VQICE: Written is out.

So
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The case has been held up because of the
criminal action.
THE COURT: Right.
A VOICE: August 5th works fine, Judge.
THE COURT: Okay. August 5th at %:00 a.m.
MR. MAST: Thank you, vyour Honor.
THE COURT: Thank you.

A VOICE: Thank you, your Honor.

(WHEREUPON, the case was continued

to August 5, 2009, at 9:00 a.m.)
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MR. DEVINE: Good morning, your Honor.

MR. MAST: This is Tilschner.

THE COURT: Right.

MR. DEVINE: There are a couple of matters
up .

MR. MAST: I agree, Judge.

MR. DEVINE: Could we come back and try
this again?

THE CQURT: No, no. I went back over and
pulled all the cases.

MR. MAST: Could I just give yocu my spiel
and then you are going to do what you are going to
do?

THE COURT: Sure I am.

MR, DEVINE: I will just start on the
order, Judge.

MR. MAST: After -- After we were here in
front of your Honor on the original motion, I went
through this again because there's a lot of
inconsistencies in some of the decisions, and I
wanted to make sense of it myself because after I
heard --

Let me just say when we initially came on

my motion to reconsider, I think 1t was the
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original motion --

but anyway --

THE COQURT:

dismiss.

MR. MAST:

THE COURT:

pled 615, 6€18.

MR, MAST:

THE COURT:

MR. MAST:

THE COURT:

the -~ I'm sorry.

MR. MAST:

THE COURT:

any detail.

MR. MAST:

THE COURT:

at that point that

I don't kncocw when this came up,

It was the original moticn to

Right.

I had granted it, but you had

There you go. All right.
It was an i1ssue there.
Right.
I hadn't really looked at
Not 618. 315 ang 318.
Right .

I hadn't even looked at it in

Right.
So, we were agreeing, I think,

315 didn't apply, but possibly

318 was the redrafted.

MR, MAST:

THE COURT:

Right.

Came back, motion to dismiss

619 granted, motion to reconsider on the issue of

the 318.

MR. MAST:

The issue that --
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I remember when we initially were before
your Heonor --—

Initially, on the motion I remember you
even indicated that you thought Teter seemed to
reflect that 318 was existing law.

Then when we came back on the motion, I
think you kind of reconsidered after looking at it
closely and didn't feel that it was clear.

So, then the motion was granted, and I had
to come back and --

THE COURT: Right.

MR. MAST: -- lock at it and say what was
wrong between those two dates, and then I looked at
some more additional case law, and T recited it in
my reply, and the Supreme Court case of Johnson
versus Condell that says, in general, one has a
duty to control the conduct of another to prevent
him from causing harm to a third party, and cites
315, and the special relationships 315 through 319.
S0, that includes 318.

There is also a Seccnd District court in
Sankey (phonetic) that talks about special
relationships and the land owner invitee as being

one of thocse special relationships.
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If you lock the restatement, your Honor,
under 314(a){3), it specifically cites the issues
the way I have pled the complaint in this case.

The special relationship under 314 (a) says
a possessor of land who holds it open to the public
is under a similar duty to members of the public
who enter in response to his invitation. That's an
invitation to a property owner, possessor of land.

And then vyou look at 318, which the
Supreme Court said was one of the -- one of the
duties that can be imposed, an exception to the
general rule that they have cited, and you have
318, which specifically has been pled in this case,
that I believe forces a duty, and I believe there
are several cases that have cited that section in
response.

Now, Defense Ccunsel has argued its a
business i1nvitee, but that's not what the
restatement says. It doesn't say business invitee.

The cases they have relied upon have an
example of a business invitee relationship, but
that is not -- There is no case law that says it
has to be a business invitee.

This is a property owner and an invitee on
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the property. They knew the existing --

We have taken the Defendant's deposition.
He denies that he, you know, exploded this
firework, but he doesn't deny that the land --
that he did it, and the land owner -- the people
there were aware of it.

And I believe if you go down and get into
the witnesses' testimceny, we are goling to find that
there is -- he was aware of this and should have
done something about it, and that's what ultimately
resulted in the actions in this case.

So, I have the Supreme Cgurt case and
several other cases that I've cited, and then the
comment in Section 318 says it is enough to require
the possessor -- the possessor of land to exercise
with reasonable care the ability which possession
gives to him to control the third party's use or
activity when he knows or knew of the existence or

need to exercise necessary care to prevent harm to

others.

That's right in line with our case, your
Honor. So, that's all I've asked is that you to
reconsider that. If you are going to deny the

motion, that's fine, but then I would ask if we
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could have an appeal on this issue under 308,
because I believe this is the whole case really. I
mean we have --

You know, the Defendant in this case, with
all due respect, he doesn't have any insurance, and
I think the evidence weighs in favor c¢f needing to
clear this issue up before we go to discovery and
go on appeal -- or go on trial and then ultimately
have to appeal after all that. That seems to me to
be a waste of time.

MR, DEVINE: Do you need me to argue
(inaudible) .

THE COURT: You know, I know that when the
complaint first came I knew that there was concern
about 315, and you also said 318, and I made a
cursory examination of the case, and I thought that
maybe 318 would apply.

When it came back on the 619 motion, I
went over the cases at that point in time, and I
came to the conclusion that I did not find the
courts in Illincis had officially adopted a
restatement of 318.

So, I based my ruling at that time on what

I found, and then I also believe that even for the
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sake of argument, that if 318 were applicable
because there --

There is scme discussion in the cases
about 318. I think this is where they hang on in
using it. They discuss 1it, and then what they do
is they always address it in conjunction with that
special relationship. They talk about negligent
entrustment. They talk about a business invitee
situation,

So, even 1if 318 were or has been
officially adopted by the Illinois courts, it still
reguires a special relaticnship, and the law has
defined those special relationships, and the
special relationships have not included a social
guest requirement.

In fact, there was a decision, and I can't
remember the case right now, but Justice
McMorrow —--— she was on the -- T kelieve the
Appellate Court at the time, and she extended the
situation to a social guest, and then the Supreme
Court said absoclutely, positively not. We're not
going to go that far. You have to have a special
relationship.

I have re-examined the cases this time.
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I know you have cited even more, and agein I think
the cases that you cited, they reference it. They
don't officially adopt it, but then again they talk
about special relationships where needing something
more.

And so, giving vou every benefit of the
doubt, this Court is going to deny the motion to
reconsider.

I am not opposed to final and appealable
language. If yocu have no objection, Counsel, I
think it would be nice to get this issue finally
resolved, and maybe the Second District Appellate
Court would give us some clear ruling on it so that
we know for sure what we need in these kinds of
circumstances.

MR. DEVINE: This would be under 308, not
304 (a) .

THE COURT: Right.

MR. DEVINE: Because there is --

THE COURT: Because there is another --

MR. MAST: There's other counts.

THE COQURT: Right.

MR. DEVINE: I tend to doubt -- We're not

going to get some kind of clear direction suddenly
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clarifying what restatement is, Judge, hut we can
always hope.

THE COURT: And then we will enter the
308 language and take 1t up, and hopefully the
Court will get some guidance as to the future, but
T believe that based on everything that I have
read, my ruling was cogrrect.

MR. MAST: Okay.

MR. DEVINE: Could we have 3C8 here
{inaudible) I have an order started.

MR. MAST: Your Hcnor, I think we also
have the issue of (indiscernible). Well, we'll
get to that. (Indiscernible) appeal.

THE COURT: Are you going to go up on
appeal?

MR. MAST: Yes, on appeal.

THE COURT: It shouldn't take that long.

MR. MAST: It's one issue.

THE COURT: Right.

Do you want the rule so you can get the
language?

MR. DEVINE: Yes, so I could put it
{inaudible) .

MR. MAST: Do you want us to -- Do we

10
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have to (indiscernible) some type of 1issue to go
up? Is that how you handle that? Don't we have
to --

THE COURT: Well, vyeah. You address it.
The certified guestion is whether or not
Restatement 318 applies in Illincis, and number
twe, was 1n the event Restatement 318 applies, is
special relationship necessary.

MR, MAST: Well, your Honor, just bear
with me for a minute, because my argument is there
is a special relationship in this case. Tt's just
which one.

THE COURT: Well, then why don't you put
number three, and what is the special relationship
that would be required.

MR. MAST: Very good. Thank you, your
Honor.

THE COURT: Then you're covered.

MR. MAST: Then we're all covered now.

MR. DEVINE: Would we say -- Would the
first issue be whether Section 318 has been
adopted?

THE COURT: Adocpted, right, by the

Iliinocilis courts.

a

11
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MR. DEVINE: Yes.
THE CQURT: Okay. Great. Thank you,
gentlemen.

MR. DEVINE: Thank you for your time.

WHICH WAS AND IS ALL OF THE EVIDENCE

OFFERED AT THE HEARING OF SAID CAUSE.

12
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THE COURT: Patricia Tilschner vs. Lowell
Spangler?

That's for argument. Pass for argument.
(WHEREUPON, the case was passed and
later recalled.)

THE COURT: OQkay. Anything else on the 9:C0
o'clock call passed and ready?
MR. MAST: vYeah.
THE COURT: Okay. You have --
MR. MAST: Want to try Tilschner?
Let's go to Tilschner tirst, and then we can
do Solano (Phonetic),
THE COURT: Victor Robilett (Phonetic)?
Ch, you want them -- voy want to go first?
MR. MAST: Either way. It doesn't matter to me.
I'm here for both.
THE COURT: Ckay. Sure. Tilschner, ves, Lowell
Spangler.
Read 1it. Interesting.
MR. MAST: Been there done that.
THE COURT: Well, yeah,
MR. MAST: All right.
THE CQURT: Read it more -- more cases. Okavy.

This is the motion tce dismiss.
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A VOICE; That is correct, Judge.

MR. MAST: Count III or =--

THE COURT: With respect tog --

MR. MAST: Count TI of the third amended

THE COURT: -~ Mr. Spangler.

A VOICE: Count II of the third amended complaint.

THE COURT: Right. Right.

A VOICE: -- which is -- alleges that duty based
solely on Section 318 of the Restatement (Second) .

The history of the Restatement (Second) in
Illincis is this: In 1985 the Appellate Court
specifically stated in the Zimring case Section 318 is
not the law in Illinois.

THE COURT: It says it has not been adepted.

A VOICE: Right.

THE COURT: All right.

A VOICE: In 1986 the Supreme Court in Teter did
have a long discussion of 318 -- did not state whether
it adopted it or not.

In any event, in that case you must keep in
mind the fact that it did not find the duty.

Then in 2001 in Elizondo the Second District
didn't pass comment on whether Section 3218 is the law.

THE COURT: It would be nice if they had, right?
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A VOICE: It sure would. It would be instructive.

But I don't think necessarily --

MR. MAST: They don't want to go further than they
have to, your Honor.

A VOICE: I don't think necessary in this case,
quite honestly.

But in any event, it's pretty clear that no
court has ever expressly adopted Section 318, which is
the sole basis for duty in this case.

I don't think that this Court should be in
the business of adopting Restatement sections.

In any event, even if we were to assume that
Section 3218 is the law, Elizondo, the Second District
case, specifically said that 318 would not medify the
special relationship rule,

There is no special relationship rule or
special relationship in this case elther as between the
wrongdoer -- now alleged tc be a tortious wrongdoer --
or the injured party, the Plaintiff. They are both
soclial guests. They are not employer/employee or any of
the other four special relationships.

Count IT fails.

THE COURT: Mr. Mast?

MR. MAST: I guess I'm just take the Opposite --
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the opposite position

every count.

that he's just taken on almost

I think Teter has said that it's applicable,

it just didn't apply because they didn't plead it

properly.

Section 318 clearly applies to this case., If
it is applicable -- if this Court finds it's
applicable -- clearly applies to the facts of this case.

This is a negligence case,

not a criminal act --

criminal conduct.

THE COQURT: You

there are some even later cases, the Cow vs.

(Phonetic) case.
MR. MAST: Cow?
THE COURT: Cow

& permanence liability case,
a criminal case arising from
know, I've reviewed the cases, and

Martin

vs. Martin. It's a 2001 case

which references 318.
There's no
not a lot

of cases --

there is noc case that

know, based on that I
MR. MAST:
applicable?
THE COURT:

I don't --

question that there are a number

-=- that have referenced 318. But

actually adopts 318. So, you

doen't -- I don't believe that --

Tou said Teter did not say that it's

I don't think -- No, you
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know what? I think they talk around it, And T think
the clearest case is -- is the one that --

MR. MAST: I thought there were --—

THE COURT: That they -- they don't -- They don't
really adopt it.

I mean, if you look at the cases, there are
cases where plaintiff or a party has argued the
applicability of 318. And they touch on it, but they
really never go all the way. And T think that's why the
Second District kind of just skirted around it and
didn't want to comment on it. So I don't think it's
been officially adopted.

But even if it were, let's say for the sake
of argument cfficially adopted, I think counsel for the
defense 1is correct. There has to be a special
relationship no matter because it's clear that we have
adopted Rule 315{(a), the Restatement Rule, which
requires a special relationship. And the cases all talk
about a special relationship.

The Court is going to grant the motion to
dismiss.

Nice when the case law was clear. That means
you can take it up and then --

MR. MAST: Well, if we have to I guess --
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A VOICE: Well, I don't think that the cases --

MR. MAST: (Unintelligible).

A VQOICE: Well, T was going to ask for a 304 {(a)
finding. But actually I don't believe that's
apprepriate in this case because --

THE COURT: Right.

A VOICE: -- we still have counts remaining
against my client so --

THE COURT: Well, we may find out at the end if
the Court is correct or not.

MR. MAST: Maybe the case law will come up and
we'll have a better answer.

THE COURT: a1l right, Do we need a status on

this?

MR. MAST: Yes.

THE COURT: And we need to add a status date.
we're going to move -- We're moving ahead with

discovery?
MR. MAST: Yep.
THE COURT: Okay. So how about 60-day status?
August 5th for status of discovery?
Have we gotten written now then --
MR. MAST: Yeah.

A VOICE: Written is out.

So
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T'he case has been held up because of the
criminal action.
THE COURT: Right,
A VOICE: August 5th works fine, Judge.
THE COURT: Ckay. August 5th at 9:00 a.m.
MR. MAST: Thank you, vyour Hconor.,
THE COQURT; Thank you.
A VOICE: Thank you, your Honor.
(WHEREUPON, the case was continued

to August 5, 2009, at 9:0¢ a.m, )
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STATE OF TLLINCIS)
} 55:
COUNTY OF McHENRY )

IN THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

I, Mary L. Krikorian, an Official Court
Reporter of the 22nd Judicial Circuit of Illinois, do
hereby certify the foregoing to be a true and accurate
transcript of the electronic recording of the Proceeding
of the above-entitled cause, which reccrding contained a
certification in accordance with rule or administrative

order to the best of my ability.

~

| {/%Ww«fk{ ebstian

Mary L. Xrikorian,
Cfficial Court Reporter
Cert. #084-002172
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STATE OF ILLINOTIS )

e

S5
COUNTY OF McHENRY )

IN THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

AND, FORASMUCH, THEREFORE, as the matters ang
things hereinbefore set forth do not otherwise appear on
the record, the Petitioner tenders this Report of
Proceedings and Prays that the same may be signed and
sealed by the Judge of this Court before whom said cause
was heard.

WHICH Tg, ACCORDINGLY, DONE, on the day and

date said pProceedings were heard.

JUDGE

_10_






