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AN APPELLATE COURT OF ILLINOIS
SECOND DISTRICT

PATRICIA TILSCHNER, )  Appeal from the Circuit Court

) of McHenry County.
Plaintiff-Appellant, )

)

v. ) No.08—LA—383
)

LOWELL SPANGLER and RALPH M. )

RUPPEL, ) Honorable

. ) Maureen P. McIntyre,
Defendants-Appellees. ) Judge, Presiding.

JUSTICE McLAREN delivered the judgment of the court, with opinion.

Justice Hutchinson doncurred in the judgment and opinion.

Justice Hudson specially concurred in the judgment, with opinion.

OPINION

Plaintiff, Patricia Tilschner, appeals from the trial court’s orders dismissing count II of her
third-amended complaint and denying her motion to reconsider. Patricia claims on appeal that the
trial court erred in concluding that this State has not adopted section 318 of the Restatement
(Second) of Torts (1965)." We affirm.

Patricia was injured during a party at the home of defendant Lowell Spangler when defendant

Ralph Ruppel ignited fireworks. Patricia’s third amended complaint contained three counts. Count

IPatricia raised a similar claim regarding an undifferentiated duty independent of section 318

but abandoned that argument during oral argument.
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I alleged common-law negligence against Spangler. Count II alleged negligence against Spangler
pursuant to section 318 of the Restatement (Second) of Torts. Count III alleged common-law
negligence against Ruppel. Spangler moved to dismiss count 11, pursuant to section 2—615 of the
Code of Civil Procedure (735 ILCS 5/2—615 (West 2008)). The trial court granted the motion to
dismiss with prejudice and denied Patricia’s subsequent motion to reconsider. Patricia filed an
application for leave to appeal to this court pursuant to llinois Supreme Court Rule 308 (eff. Feb.
26, 2010), which was denied. Patricia was also denied leave to file a fourth amended complaint. She
then voluntarily dismissed count I of the third amended complaint, and the trial court found no just
reason to delay enforcement or appeal, pursuant to Tllinois Supreme Court Rule 304(a) (eff. Feb. 26,
2010). This appeal followed.

Patricia now contends that the trial court erred in dismissing count 11 of her third amended
complaint. When a defendant challenges the legal sufficiency of a complaint with a section 2—615
motion to dismiss, all well-pleaded facts alleged in the complaint are taken as true. King v. Senior
Services Associates, Inc., 341 Tll. App. 3d 264, 266 (2003). On review of a dismissal pursuant to
section 2—615, this court must determine whether the allegations of the complaint, when interpreted
in the light most favorable to the blaintiff, sufficiently set forth a cause of action on which relief may
be granted. King, 341 Ill. App. 3d at 266. The motion should be granted only if the plaintiff can
prove no set of facts to support her cause of action. King, 34111l App. 3d at 266. As this process
does not require the trial court to weigh findings of fact or determine credibility, this court is not

required to defer to the trial court’s judgment, and we will review the matter de novo. King, 34111l

App. 3d at 266.
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To state a cause of action in negligence, a plaintiff must allege facts that establish a duty, a
breach of that duty, and proximate causation. Ryan v. Ydrbrough, 355111. App. 3d 342, 345 (2005).
Patricia alleged that Spangler:

“[o]wed a du.ty to the Plaintiff and his other invited guests to keep control and care over his

property and to protect them against any unreasonable risks of harm known due to acts of a

third person under his control, including the Defendant, RALPH RUPPEL, pursuant to the

" Restatement (Second) of Torts, §318.”
Section 318 of the Restatement (Second) of Torts provides:

“If the actor permits a third person to use land or chattels in his possession otherwise
than as a servant, he is, if present, under a duty to exercise reasonable care so to control the
conduct of the third person as to prevent him from intentionally harming others or from so
conducting himself as to create an unreasonable risk of bodily harm to them, if the actor

(a) knows or has reason to know that he has the ability to control the third person,
and,

(b) knows or should know of the necessity and opportunity for exercising such
control.” Restatement (Second) of Torts §318 (1965).

A restatement is not binding on Illinois courts unless it is adopted by our supreme court.
Eckburg v. Presbytery of Blackhawk of the Presbyterian Church (USA), 396 1ll. App. 3d 164, 169
(2009); In re Estate of Lieberman, 391 1ll. App. 3d 882, 890 (2009). Thus, we must determine
whether our supreme court has adopted section 318 of the Restatement (Second) of Torts; if it has
not, Spangler owed no duty to Patricia.

Citing a line of both supreme court and appellate court cases, Patricia argues that section 318
has “unquestionably” been adopted in Illinois. However, this is not the first time that this court has

. ¥
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examined this question and concluded to the contrary. In Zimring v. Wendrow, 137 1ll. App. 3d 847,
850 (1985), this court specifically found that “[n]o Illinois case has adopted section 318 of the
Restatement (Second) of Torts, upon which plaintiff relies.” Ultimately, we concluded that we “need
not consider” the sufficiency of the complaint in (elation to section 318. Zimring, 137 Ill. App. 3d
at 853. In Elizondo v. Ramirez, 324 111. App. 3d 67, 73 (2001), the plaintiff asserted that section 318
“has been adopted in Illinois and cite[d] two cases in support.” After analyzing those cases—Cravens
v. Inman, 223 Tll. App. 3d 1059 (1991), and Teter v. Clemens, 112 Il 2d 252 (1986)—we concluded
that “it is unclear whether these cases represent the law in Illinois” (Elizondo, 324 11l. App. 3d at 73-
74), and we declined to “express an opinion on whether section 318 represents the law in Illinois”
(Elizondo, 324 1l1. App. 3d at 74). We note with interest that Patricia cites to E/izondo but fails to
mention, let alone address, this court’s refusal to find that section 318 had, indeed, been adopted in
this state. Patricia now argues, despite our analysis in Elizondo, that our supreme court adopted
section 318 in Teter. We disagree, and we will not revisit our prior analysis and determination in
Elizondo that there was no clear adoption of section 318 by our supreme court in 7efer.

While Patricia does not cite to Cravens, its ultimate disposition is instructive. In Cravens, the
First District of the Illinois Appellate Court found a duty and, thus, a claim for negligence, pursuant
to section 318 and to Tefer, in the factual scenario of adults providing alcohol to minor guests who
subsequently left in an automobile and were involved in a fatal accident. However, our supreme court
in Charles v. Seigfried, 165 111 2d 482, 501-02 (1995), concluded that it did “not agree that the views
set forth in Cravens should be adopted through judicial decision.” This court noted the supreme

court’s refusal, in an admittedly different context, to impose liability pursuant to section 318. See

Elizondo, 324 1ll. App. 3d at 74.





No. 2—10—0111

Patricia argues that the supreme court “implicitly” adopted section 318 in Estate of Johnson
v. Condell Memorial Hospital, 119 Ill. 2d 496, 503-04 (1988), in which the court stated:

“In general, one has no duty to control the conduct of another to prevent him from
causing harm to a third party (Restatement (Second) of Torts §315 (1965)), but there are
exceptions to this, based on ‘special relationships.” Sections 315 through 319 of the
Restatement (Second) of Torts (1965) describe these relationships. The ‘special relationship’
that the plaintiff alleges existed here that would give rise to a duty to protect another from
harm is found in section 319 ***”

The court ultimately concluded, “It cannot be reasonably said, based on the complaint’s allegations
against Condell, that the hospital assumed a duty of care to Holt under section 319 of the
Restatement (Second) of Torts (1965).” Estate of Johnson, 119 Ill. 2d at 506-07. Patricia argues
that the “clear import” of the decision “is that sections 315-319 have been adopted in Illinois.” She
then cites to a similar statement in Kirk v. Michael Reese Hospital & Medical Center, 117 1ll. 2d 507,
| 530 (1987) (“There are types of relationships that give rise to a duty to control a third party’s conduct
set out in sections 316 to 319 of the Restatement (Second) of Torts (1965) ***”), to support her
conclusion that the supreme court “cited with approval all of the exceptions/duties established in
sections 316 through 319.” Patricia is not alone in this argument. The First District of the Illinois
Appellate Court has boldly stated that the supreme court has adopted sections 315 through 319. See
Brewster v. Rush-Presbyterian-St. Luke’s Medical Center, 361 1ll. App. 3d 32, 36-37 (2005) (citing
Estate of Johnson, 119 1l1. 2d at 503-04); Iseberg v. Gross, 366 I1l. App. 3d 857, 862 (2006) (citing
only Brewster, which expressly mentions sections 315 through 319, but then mysteriously increasing

the number of sections adopted, to include sections 314 through 320).
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However, we first note that neither Estate of Johnson nor Kirk (nor, for that matter, Srewster
nor Iseberg) involved a claimed application of section 318. Both Estate of Johnson and Kirk
involved claims arising from alleged improper medical treatment of third parties who subsequently
injured the plaintiffs; these claims were analyzed under section 319, which speaks to a duty of those
in charge of someone having dangerous propensities. See Estate of Johnson, 119 1ll. 2d at 503-04;
Kirk, 117 1ll. 2d at 530-31. The “most relevant” section in Brewster was section 317, which
addresses the duty of a master to control the conduct of his servants.- Brewster, 361 HI. App. 3d at
37: Restatement (Second) of Torts §317 (1965). In Iseberg, the plaintiff did not even allege that any
of the Restatement sections applied and imposed a duty on the defendants. Iseberg, 366 Ill. App. 3d
at 862.

Patricia has failed to cite, and our research has not revealed, a single case since 7efer in which
our supreme court has specifically addressed, or even quoted, section 318 of the Restatement
(Second) of Torts. We cannot conclude that our supreme court has adopted—explicitly, implicitly,
impliedly, or otherwise—a Restatement section that it has not been called upon to analyze, apply, or
adopt. Even the cases upon which Patricia relies do little more than acknowledge the existence of
section 318. Estate of Johnson says that sections 315 through 319 describe “ ‘special relationships’”
that form the bases for exceptions to the general rule of section 315. Estate of Johnson, 119 Ill. 2d
at 503. Kirk merely notes that certain types of relationships set out in sections 316 through 319 give
rise to a duty to control a third party’s conduct, although none of the types applied there. Kirk, 117
1l 2d at 530. The mere citation to a cluster of sections, or even the analysis some of the nearby
sections, is insufficient to establish the adoption of a restatement section.

The supreme court has addressed more thoroughly and deeply other restatement sections and
specifically did not adopt them. For example, in a case examining the difference between void and

-6-
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voidable judgments, the supreme court compared its conclusions with those that it would have
reached if the criteria of section 12 of the Restatement (Second) of Judgments were applied to the
facts of the case. In re Marriage of Mitchell, 181 111. 2d 169, 176 (1998). The court noted that the
result in the case was “consistent with the trend of modern authority” as exemplified by the
Restatement (Second) of Judgments. Mitchell, 18111l 2d at 175. The court then quoted section 12
of the Restatement (Second) of Judgments and applied the criteria of that section to the facts of the
case. Mitchell, 181 IIl. 2d at 176. After detérmining that adopting the view expressed in the
Restatement would require a re-examination of existing case-law analysis, the court casually noted
that “[t]he parties [did] not ask us to adopt the rule expressed in the Restatement, however, and
therefore we need not decide in this case whether to take that step.” Mitchell, 181 1ll. 2d at 177. In
Mitchell, the court explicitly declined to adopt a restatement section that it specifically quoted,
applied to the facts of the case, analyzed, and compared to existing case law, because the parties did
not ask for it. Here, Patricia cannot cite to a case wherein the court even cited to section 318, let
alone provided the type of analysis that it did in dictum in Mitchell. With such meager authority, we
cannot find the adoption of a restatement section.

Patricia similarly attempts to find adoption of section 318 in this court’s decision in Duncan
v. Rzonca, 133 1ll. App. 3d 184 (1985). Patricia’s specific claim is that the Duncan court adopted
section 316 of the Restatement and that, since sections 316 through 319 are “uniformly discussed
together,” there is “simply no logical explanation for why section 316 but not section 318 would be
adopted in Illinois.” We first note that this court does not have the authority to adopt a restatement
section; as we have already stated, a restatement is binding on Illinois courts only if it is adopted by
our supreme court. See Eckburg, 396 Ill. App. 3d at 169; Lieberman, 391 Ill. App. 3d at 890. In
the absence of Illinois law, we often deem secondary sources, such as the Restatement (Second) of

2y
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Torts, to be persuasive. > Eckburg, 396 Ill. App. 3d at 169. A restatement is a policy statement; this
court does not adopt policy, it applies present law to the facts of the case before it. Further, this
argument relies on the same fallacy as her prior argument: the “adoption” of a section includes the
adoption of other sections “uniformly discussed together.” This argument is not only a non sequitur,
it is irrational as well. Duncan does not support Patricia’s cause.
The restatement that we adopt today is that our supreme court has not adopted section 318
_of the Restatement.(Second) of Torts... Therefore, count I1-of Patricia’s-third-amended-complaint,
interpreted in the light most favorable to her, fails to allege a duty recognized by our supreme court
and fails to set forth a cause of action on which relief may be granted. The trial court did not err in

granting Spangler’s section 2—615 motion to dismiss with prejudice.

%A secondary source is not the law. It’s a commentary on the law. A secondary source can
be used for three different purposes: it might educate you about the law, it might direct you to the
primary law, or it might serve as persuasive authority. Few sources do all three jobs well. The
important classes of legal secondary sources include: treatises, periodical articles, legal encyclopedias,
ALR Annotations, Restatements, and Looseleaf services. ***

* % X

Restatements

The restatements were developed by legal scholars initially to restate the law, and currently
to describe what the law should be. In either case, Restatements are very persuasive although they
are not very good at describing the law. They can serve as adequate law finders.” (Emphasis added.)

Secondary Sources, Yale Law School, Lillian Goldman Law Library, http://m-

library law yale.edu/content/secondary-sources.

_8-
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For these reasons, the judgment of the circuit court of McHenry County is affirmed.

Affirmed.

JUSTICE HUDSON, specially concurring:

I agree with much of the majority’s analysis in this case as well as the result at which it arrives.
However, I would prefer to refrain from making sweeping and unnecessary statements about the
authority of this court. It is well established that a court should avoid constitutional questions when
a case can be decided on other grounds. In re Detention of Swope, 213 1ll. 2d 210, 218 (2004),
Beahringer v. Page, 204 1ll. 2d 363, 370 (2003). The scope of the authority of this court is a
constitutional matter. See Belleville Toyota, Inc. v. Toyota Motor Sales, U.S.A., Inc., 199 111. 2d 325,

334 (2002).

In this case, the majority rejects plaintiff’s contention that this court has adopted section 318
of the Restatement (Second) of Torts, finding plaintiff’s argument “irrational.” Slip op. at 8. This
finding should resolve this question. The majority, nevertheless, goes on to hold that this court does

not have the authority to adopt a section of a restatement. It is unnecessary to consider whether this
court has such authority in light of the majority’s holding that nothing this court previously did would
constitute an adoption of section 318. As I believe it improper to address the issue of the authority

of this court, I do not join this portion of the majority’s opinion.
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Appellate Court of Illinois,Second District.
Patricia TILSCHNER, Plaintiff-Appellant, v. Lowell SPANGLER and Ralph M.
Ruppel, Defendants—Appellees.
No. 2—10—-0111.

Decided: May 06, 2011

OPINION

Plaintiff, Patricia Tilschner, appeals from the trial court's orders dismissing count II of her third-amended i
complaint and denying her motion to reconsider. Patricia claims on appeal that the trial court erred in FindLaw Career Center

concluding that this State has not adopted section 318 of the Restatement (Second) of Torts (1965).1t We affirm. §
Select a Job Title

Patricia was injured during a party at the home of defendant Lowell Spangler when defendant Ralph Ruppel Attorney

- e . . Corporate Counsel
ignited fireworks. Patricia's third amended complaint contained three counts. Count I alleged common-law Academic
negligence against Spangler. Count II alleged negligence against Spangler pursuant to section 318 of the Judicial Clerk
Restatement (Second) of Torts. Count III alleged common-law negligence against Ruppel. Spangler moved to Summer Associate
dismiss count II, pursuant to section 2—615 of the Code of Civil Procedure (735 ILCS 5/2—615 (West 2008)). Intern

The trial court granted the motion to dismiss with prejudice and denied Patricia's subsequent motion to Law Librarian

reconsider. Patricia filed an application for leave to appeal to this court pursuant to Illinois Supreme Court Search Jobs  Posta Job | Careers Home
Rule 308 (eff.Feb.26, 2010), which was denied. Patricia was also denied leave to file a fourth amended
complaint. She then voluntarily dismissed count I of the third amended complaint, and the trial court found no View More
just reason to delay enforcement or appeal, pursuant to Illinois Supreme Court Rule 304(a) (eff.Feb.26, 2010).

This appeal followed.

Patricia now contends that the trial court erred in dismissing count II of her third amended complaint. When a
defendant challenges the legal sufficiency of a complaint with a section 2—615 motion to dismiss, all well-
pleaded facts alleged in the complaint are taken as true. King v. Senior Services Associates, Inc., 341 Ill.App.3d ONLINE ONLY
264, 266 (2003). On review of a dismissal pursuant to section 2—615, this court must determine whether the Up to
allegations of the complaint, when interpreted in the light most favorable to the plaintiff, sufficiently set forth a [o)

cause of action on which relief may be granted. King, 341 Ill. App.3d at 266. The motion should be granted only 60 /) Off
if the plaintiff can prove no set of facts to support her cause of action. King, 341 Ill.App.3d at 266. As this C] earance

process does not require the trial court to weigh findings of fact or determine credibility, this court is not

required to defer to the trial court's judgment, and we will review the matter de novo. King, 341 Ill.App.3d at

266.

EXCLUSIONS APPLY

To state a cause of action in negligence, a plaintiff must allege facts that establish a duty, a breach of that duty,
and proximate causation. Ryan v. Yarbrough, 355 Ill.App.3d 342, 345 (2005). Patricia alleged that Spangler:

“[o]wed a duty to the Plaintiff and his other invited guests to keep control and care over his property and to
protect them against any unreasonable risks of harm known due to acts of a third person under his control,
including the Defendant, RALPH RUPPEL, pursuant to the Restatement (Second) of Torts, § 318.”

Section 318 of the Restatement (Second) of Torts provides:

“If the actor permits a third person to use land or chattels in his possession otherwise than as a servant, he is, if
present, under a duty to exercise reasonable care so to control the conduct of the third person as to prevent
him from intentionally harming others or from so conducting himself as to create an unreasonable risk of
bodily harm to them, if the actor

(a) knows or has reason to know that he has the ability to control the third person, and,

(b) knows or should know of the necessity and opportunity for exercising such control.” Restatement (Second)
of Torts § 318 (1965).

https://caselaw.findlaw.com/il-court-of-appeals/1567312.html 1/4
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A restatement is not binding on Illinois courts unless it is adopted by our supreme court. Eckburg v. Presbytery
of Blackhawk of the Presbyterian Church (USA), 396 I1l.App.3d 164, 169 (2009); In re Estate of Lieberman, 391
1l1.App.3d 882, 890 (2009). Thus, we must determine whether our supreme court has adopted section 318 of
the Restatement (Second) of Torts; if it has not, Spangler owed no duty to Patricia.

Citing a line of both supreme court and appellate court cases, Patricia argues that section 318 has
“unquestionably” been adopted in Illinois. However, this is not the first time that this court has examined this
question and concluded to the contrary. In Zimring v. Wendrow, 137 Ill.App.3d 847, 850 (1985), this court
specifically found that “[n]o Illinois case has adopted section 318 of the Restatement (Second) of Torts, upon
which plaintiff relies.” Ultimately, we concluded that we “need not consider” the sufficiency of the complaint in
relation to section 318. Zimring, 137 Ill.App.3d at 853. In Elizondo v. Ramirez, 324 Ill.App.3d 67, 73 (2001),
the plaintiff asserted that section 318 “has been adopted in Illinois and cite[d] two cases in support.” After
analyzing those cases—Cravens v. Inman, 223 Ill.App.3d 1059 (1991), and Teter v. Clemens, 112 Ill.2d 252
(1986)—we concluded that “it is unclear whether these cases represent the law in Illinois” (Elizondo, 324
Ill.App.3d at 73—74), and we declined to “express an opinion on whether section 318 represents the law in
1llinois” (Elizondo, 324 Ill.App.3d at 74). We note with interest that Patricia cites to Elizondo but fails to
mention, let alone address, this court's refusal to find that section 318 had, indeed, been adopted in this state.
Patricia now argues, despite our analysis in Elizondo, that our supreme court adopted section 318 in Teter. We
disagree, and we will not revisit our prior analysis and determination in Elizondo that there was no clear
adoption of section 318 by our supreme court in Teter.

While Patricia does not cite to Cravens, its ultimate disposition is instructive. In Cravens, the First District of
the Illinois Appellate Court found a duty and, thus, a claim for negligence, pursuant to section 318 and to
Teter, in the factual scenario of adults providing alcohol to minor guests who subsequently left in an
automobile and were involved in a fatal accident. However, our supreme court in Charles v. Seigfried, 165
11l.2d 482, 501-02 (1995), concluded that it did “not agree that the views set forth in Cravens should be
adopted through judicial decision.” This court noted the supreme court's refusal, in an admittedly different
context, to impose liability pursuant to section 318. See Elizondo, 324 Ill.App.3d at 74.

Patricia argues that the supreme court “implicitly” adopted section 318 in Estate of Johnson v. Condell
Memorial Hospital, 119 Ill.2d 496, 503-04 (1988), in which the court stated:

“In general, one has no duty to control the conduct of another to prevent him from causing harm to a third
party (Restatement (Second) of Torts § 315 (1965)), but there are exceptions to this, based on ‘special
relationships.” Sections 315 through 319 of the Restatement (Second) of Torts (1965) describe these
relationships. The ‘special relationship’ that the plaintiff alleges existed here that would give rise to a duty to
protect another from harm is found in section 319 * * *.”

The court ultimately concluded, “It cannot be reasonably said, based on the complaint's allegations against
Condell, that the hospital assumed a duty of care to Holt under section 319 of the Restatement (Second) of
Torts (1965).” Estate of Johnson, 119 Ill.2d at 506—07. Patricia argues that the “clear import” of the decision “is
that sections 315—-319 have been adopted in Illinois.” She then cites to a similar statement in Kirk v. Michael
Reese Hospital & Medical Center, 117 Ill.2d 507, 530 (1987) (“There are types of relationships that give rise to a
duty to control a third party's conduct set out in sections 316 to 319 of the Restatement (Second) of Torts
(1965) * * * ), to support her conclusion that the supreme court “cited with approval all of the
exceptions/duties established in sections 316 through 319.” Patricia is not alone in this argument. The First
District of the Illinois Appellate Court has boldly stated that the supreme court has adopted sections 315
through 319. See Brewster v. Rush—Presbyterian—St. Luke's Medical Center, 361 Ill.App.3d 32, 36—37 (2005)
(citing Estate of Johnson, 119 Ill.2d at 503—04); Iseberg v. Gross, 366 Ill.App.3d 857, 862 (2006) (citing only
Brewster, which expressly mentions sections 315 through 319, but then mysteriously increasing the number of
sections adopted, to include sections 314 through 320).

However, we first note that neither Estate of Johnson nor Kirk (nor, for that matter, Brewster nor Iseberg )
involved a claimed application of section 318. Both Estate of Johnson and Kirk involved claims arising from
alleged improper medical treatment of third parties who subsequently injured the plaintiffs; these claims were
analyzed under section 319, which speaks to a duty of those in charge of someone having dangerous
propensities. See Estate of Johnson, 119 Ill.2d at 503—04; Kirk, 117 Ill.2d at 530-31. The “most relevant”
section in Brewster was section 317, which addresses the duty of a master to control the conduct of his
servants. Brewster, 361 Ill.App.3d at 37; Restatement (Second) of Torts § 317 (1965). In Iseberg, the plaintiff
did not even allege that any of the Restatement sections applied and imposed a duty on the defendants.
Iseberg, 366 Ill.App.3d at 862.

Patricia has failed to cite, and our research has not revealed, a single case since Teter in which our supreme
court has specifically addressed, or even quoted, section 318 of the Restatement (Second) of Torts. We cannot
conclude that our supreme court has adopted—explicitly, implicitly, impliedly, or otherwise—a Restatement
section that it has not been called upon to analyze, apply, or adopt. Even the cases upon which Patricia relies
do little more than acknowledge the existence of section 318. Estate of Johnson says that sections 315 through

“c i

319 describe “ ‘special relationships' “ that form the bases for exceptions to the general rule of section 315.
Estate of Johnson, 119 Ill.2d at 503. Kirk merely notes that certain types of relationships set out in sections 316
through 319 give rise to a duty to control a third party's conduct, although none of the types applied there.
Kirk, 117 Ill.2d at 530. The mere citation to a cluster of sections, or even the analysis some of the nearby

sections, is insufficient to establish the adoption of a restatement section.

The supreme court has addressed more thoroughly and deeply other restatement sections and specifically did
not adopt them. For example, in a case examining the difference between void and voidable judgments, the

https://caselaw.findlaw.com/il-court-of-appeals/1567312 .html 2/4
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supreme court compared its conclusions with those that it would have reached if the criteria of section 12 of the
Restatement (Second) of Judgments were applied to the facts of the case. In re Marriage of Mitchell, 181 Ill.2d
169, 176 (1998). The court noted that the result in the case was “consistent with the trend of modern authority”
as exemplified by the Restatement (Second) of Judgments. Mitchell, 181 Ill.2d at 175. The court then quoted
section 12 of the Restatement (Second) of Judgments and applied the criteria of that section to the facts of the
case. Mitchell, 181 Ill.2d at 176. After determining that adopting the view expressed in the Restatement would
require a re-examination of existing case-law analysis, the court casually noted that “[t]he parties [did] not ask
us to adopt the rule expressed in the Restatement, however, and therefore we need not decide in this case
whether to take that step.” Mitchell, 181 Ill.2d at 177. In Mitchell, the court explicitly declined to adopt a
restatement section that it specifically quoted, applied to the facts of the case, analyzed, and compared to
existing case law, because the parties did not ask for it. Here, Patricia cannot cite to a case wherein the court
even cited to section 318, let alone provided the type of analysis that it did in dictum in Mitchell. With such
meager authority, we cannot find the adoption of a restatement section.

Patricia similarly attempts to find adoption of section 318 in this court's decision in Duncan v. Rzonca, 133
111.App.3d 184 (1985). Patricia's specific claim is that the Duncan court adopted section 316 of the Restatement
and that, since sections 316 through 319 are “uniformly discussed together,” there is “simply no logical
explanation for why section 316 but not section 318 would be adopted in Illinois.” We first note that this court
does not have the authority to adopt a restatement section; as we have already stated, a restatement is binding
on Illinois courts only if it is adopted by our supreme court. See Eckburg, 396 Ill.App.3d at 169; Lieberman,
391 I1l.App.3d at 890. In the absence of Illinois law, we often deem secondary sources, such as the Restatement
(Second) of Torts, to be persuasive.2 Eckburg, 396 Il.App.3d at 169. A restatement is a policy statement; this
court does not adopt policy, it applies present law to the facts of the case before it. Further, this argument relies
on the same fallacy as her prior argument: the “adoption” of a section includes the adoption of other sections
“uniformly discussed together.” This argument is not only a non sequitur, it is irrational as well. Duncan does

not support Patricia's cause.

The restatement that we adopt today is that our supreme court has not adopted section 318 of the Restatement
(Second) of Torts. Therefore, count II of Patricia's third-amended complaint, interpreted in the light most
favorable to her, fails to allege a duty recognized by our supreme court and fails to set forth a cause of action on
which relief may be granted. The trial court did not err in granting Spangler's section 2—-615 motion to dismiss
with prejudice.

For these reasons, the judgment of the circuit court of McHenry County is affirmed.
Affirmed.

1 agree with much of the majority's analysis in this case as well as the result at which it arrives. However, I
would prefer to refrain from making sweeping and unnecessary statements about the authority of this court. It
is well established that a court should avoid constitutional questions when a case can be decided on other
grounds. In re Detention of Swope, 213 Ill.2d 210, 218 (2004); Beahringer v. Page, 204 Ill.2d 363, 370 (2003).
The scope of the authority of this court is a constitutional matter. See Belleville Toyota, Inc. v. Toyota Motor
Sales, U.S.A., Inc., 199 Ill.2d 325, 334 (2002).

In this case, the majority rejects plaintiff's contention that this court has adopted section 318 of the
Restatement (Second) of Torts, finding plaintiff's argument “irrational.” Slip op. at 8. This finding should
resolve this question. The majority, nevertheless, goes on to hold that this court does not have the authority to
adopt a section of a restatement. It is unnecessary to consider whether this court has such authority in light of
the majority's holding that nothing this court previously did would constitute an adoption of section 318. As I
believe it improper to address the issue of the authority of this court, I do not join this portion of the majority's
opinion.

FOOTNOTES

1. Patricia raised a similar claim regarding an undifferentiated duty independent of section 318 but abandoned
that argument during oral argument.

2. “A secondary source is not the law. It's a commentary on the law. A secondary source can be used for three
different purposes: it might educate you about the law, it might direct you to the primary law, or it might serve
as persuasive authority. Few sources do all three jobs well. The important classes of legal secondary sources
include: treatises, periodical articles, legal encyclopedias, ALR Annotations, Restatements, and Looseleaf
services. * * ** * *RestatementsThe restatements were developed by legal scholars initially to restate the law,
and currently to describe what the law should be. In either case, Restatements are very persuasive although
they are not very good at describing the law. They can serve as adequate law finders.” (Emphasis added.)
Secondary Sources, Yale Law School, Lillian Goldman Law Library, http://m-
library.law.yale.edu/content/secondary-sources.

Justice McLAREN delivered the judgment of the court, with opinion:

Justice HUTCHINSON concurred in the judgment and opinion. Justice HUDSON specially concurred in the
judgment, with opinion.
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Below is not what Mast Gave me and has 4 pages.
Found in:
\Dulberg Master File\Dulberg Matter Ed Clinton\Dulberg Research TILSCHNER v. SPANGLER | FindLaw.pdf








Below is a 'timeline_of_hiding_tilschner_v_spangler' is an updated version of ‘history_of_exhibit_12':



1)  IT ALL BEGAN WITH GOOCH:

Gooch was the first person to try to hide Tilschner v Spangler from cited evidence.


WHY GOOCH WAS FIRED:

Set aside Gooch's unfounded accusations, It was because he was clearly informed in a text document that he is not correctly addressing evidence of liability in both the case and the underlying case in his first and second amended complaint (which was just rejected).

The following text document was sent to Gooch in October, 2018:


second_amended_complaint.txt
* Revisit — (place path to and name of document here)


Quote from the document:

"The only case Mast cited to Dulberg was Tilscher v Spangler, and because the case confirmed that restatement of torts 318 is not applicable in Illinios, Mast told Dulberg he has no case against the McGuires.  Mast also told Dulberg the judge would grant a summary judgement if Dulberg refused the offer."


The text clearly stated the following 4 points:

--- that Illinois law requires that the complaint address both the current case and the underlying case in a malpractice complaint.  Gooch was not doing this and this needs to be fixed.

--- a clear and detailed list of McGuire liabilities in the underlying case that should be included in the complaint.

--- a clear and detailed list of Mast and Popovich liabilities in the current case that should be included in the complaint.

--- Tilschner v Spangler is the only case Mast discussed with Dulberg in detail.  The Tilschner v Spangler conclusion that Restatement of Torts 318 is not applicable in Illinois was Mast's entire legal theory to explain to Dulberg that the McGuires are not liable for his injury. 


Gooch took offense to this document and told Dulberg that in the future his brother Tom Kost could not participate in the case or write any more comments about it.  Dulberg could not accept this condition and fired Gooch immediately.  The email exchange that led to the firing is reproduced in this document:

* Revisit — (place path to and name of document here)




2)  CLINTON and WILLIAMS CONTINUED WHAT GOOCH BEGAN:


a)  THEY WERE CLEARLY INFORMED OF THE CENTRAL IMPORTANCE OF TILSCHNER V SPANGLER FROM THE OPENING MEETING WHEN THEY AGREED TO TAKE THE CASE

In October, 2018, Clinton and Williams were clearly informed of the central importance of Tilschner v Spangler at our very first meeting.  It was at this meeting that they decided to take the case.

It was explained to them why Gooch was fired.  They were shown the text document written by Dulberg's brother, Tom Kost, and Gooch's response that led to Gooch being fired.

They were told what Dulberg believed Gooch was doing wrong and what needed to be fixed.  They agreed.

They were told that Dulberg insists that his brother, Tom Kost, will continue to be informed of all aspects of the case and will issue comments on the case similar to the one Gooch took offense to.  They agreed to that and said they have no problem with the text document that Tom Kost issued to Gooch through Dulberg and have no problem with Tom Kost being involved with all aspects of the case.  They had no problem with Tom Kost issuing similar text documents in the future.


Once again, direct quote from the document Clinton and Williams were given:

"The only case Mast cited to Dulberg was Tilscher v Spangler, and because the case confirmed that restatement of torts 318 is not applicable in Illinois, Mast told Dulberg he has no case against the McGuires.  Mast also told Dulberg the judge would grant a summary judgement if Dulberg refused the offer."


In short, they were clearly informed at our first meeting of these same 4 points:

--- that Illinois law requires that the complaint address both the current case and the underlying case in a malpractice complaint.  Gooch was not doing this and this needs to be fixed.

--- a clear and detailed list of McGuire liabilities in the underlying case that should be included in the complaint.

--- a clear and detailed list of Mast and Popovich liabilities in the current case that should be included in the complaint.

--- Tilschner v Spangler is the only case Mast discussed with Dulberg in detail.  The Tilschner v Spangler conclusion that Restatement of Torts 318 is not applicable in Illinois was Mast's entire legal theory to explain to Dulberg that the McGuires are not liable for his injury.

They were informed both in writing and verbally. 




b)  CLINTON'S AND WILLIAMS' COMPLAINT DOES NOT MENTION TILSCHNER V SPANGLER

It is important to note that Williams used the same arguments that Tom Kost listed in his text document to Gooch to show McGuires liability in the 3rd amended complaint.  But She did not use the same arguments that Tom Kost listed in his text document to Gooch to show Mast and Popovich liability.  

(our notes to Williams about how to rewrite the complaint are useful here)
* Revisit — (place path to and name of documents here)





c)  January, 2019(?):  INTERROGATORIES TO MAST:  NO MENTION OF TILSCHNER V SPANGLER
* Revisit — (place path to and name of document here)




d)  June, 2019:  DOCUMENT DISCLOSURE :  TILSCHNER V SPANGLER IS MISSING FROM THE DULBERG DOCUMENT DISCLOSURE (but we failed to notice it was missing)
* Revisit — (place path to and name of document here)



Williams did not bates-stamp or hand over the Tilschner v Spangler documents to the opposing side.  The Dulberg documents were over 8,000 pages in no clear order.  Williams told Dulberg she did this intentionally to confuse the opposing counsel.

Neither Dulberg nor his brother, Tom Kost, noticed the Tilschner v Spangler case was missing from Dulberg's document disclosure.  They just assumed it was included. See dulberg email to Clinton trusting she provided all documents.
* Revisit — (place path to and name of document here)




e)  July, 2019:  The following documents were given to Julia Williams on around July 10, 2019 (in a folder called "To_Julia"):
* Revisit — (place path to and name of document here)


_READ_ME

questions_for_mast

timeline_of_mcguire_settlement

missing_files


These documents prove that Clinton and Williams were clearly informed that Dulberg had evidence of intentional tort against Mast and Popovich from July, 2019.  They were given detailed evidence with bates-numbered documents to prove Dulberg's claim of intentional tort.  I used the word "smoking gun" for the first time to describe the evidence in July, 2019, in the document _READ_ME.  I also used capital letters in the title so Williams would read this document first.


Quote from _READ_ME:

"timeline_of_mcguire_settement.txt


This gives you a rough timeline of events leading to Paul accepting a $5,000 settlement from the McGuires.  Since we were never able to see (pop 192) until now, we never understood the details of how Mast tricked Paul into such a small settlement.  The fact that Mast initiated the settlement process through (pop 192) without Paul's knowledge or permission is proof that this case is about more than Mast's negligence.  It is about willful intent or malicious intent to deceive his client.

Of course you will need convincing proof that (pop 192) was initiated without Paul's knowledge.  We have that proof.  As I fill in the timeline more and more, the evidence will be stronger and stronger."

(end quote)

Another quote from _READ_ME:

"The opposing counsel has released one "smoking gun" document that we've never seen before.  It is (pop 192).  Paul never gave Mast authorization to make this offer.  We have ample evidence that Paul never authorized the offer made in (pop 192) and he knew nothing about it until seeing it last week.  Note that it is not in the box of files we gave to you.  It is not in the box of files that Mast gave to Paul when Mast withdrew from counsel.  Also, the Baudin law firm and the Gooch law firm never saw this document."



They were also clearly informed in 'timeline...' and 'questions...' that Mast first gave the legal theory that Tilschner v Spangler means Dulberg has no claim against the McGuires one month AFTER the $7,500 offer was made without Dulberg's knowledge.  They were clearly informed that the "smoking gun" evidence of intentional tort was the contrast between these 2 facts:


Fact 1:  $7,500 offer was made on October 22, 2013

Fact 2:  Dulberg was first informed of the legal reason why McGuires were not liable on November 20, 2013 (one month later).  The reason was Tilschner v Spangler and that Restatement of Torts 318 was not applicable in Illinois.


The contrast between these 2 facts was "smoking gun" evidence for intentional tort.  Clinton and Williams were informed of this for the first time on July 10, 2013.



This is a direct quote from timeline_of_mcguire_settlement under the November 20, 2013 timeline entry:


"Dulberg agrees to have another meeting with Mast in his office. (memo of meeting: pop 3)

Dulberg brings his brother Thomas Kost with him.  Before the meeting Dulberg asks Mast to show examples of case laws which demonstrate that McGuires are not partially responsible for the chainsaw accident.  
(email: folder 2013 11, file Mast2-201)  
* Revisit — (place path to and name/Bates number of document here)

In the meeting Mast uses the example of Tilschner vs Spangler.  He claims that the McGuires are not responsible because Restatement of Torts 318 is not applicable in Illinois.  

He also claims that the accident was not foreseeable by the McGuires and they had no control over Gagnon's actions.  

Mast also gave Dulberg a packet of other examples of case law.  (ddd 204) (ddd 301)?  
* Revisit — (place path to and name/bates numbers of document here)


Thomas Kost kept a rough set of notes during the meeting. (ddd 1217)
* Revisit — (place path to and name/bates numbers of document here)


Mast claims that if Dulberg doesn't accept the $5,000 the McGuires will simply file a motion to get out of the case for free.  

Mast said the McGuires do not have to offer anything and are offering $5,000 to be nice."




f)  June 20, 2020:  The following documents were given to Julia Williams and Ed Clinton just before Mast's deposition and these same points were discussed in a telephone conference which included Ed Clinton, Julia Williams, Paul Dulberg and Thomas Kost:


questions_for_mast

evidence_list
* Revisit — (place path to and name of document here)



The June 20, 2020 version of questions_for_mast contain questions presented in 9 different categories which are clearly listed at the beginning of the document.  They are a more developed version of a file by the same name sent to Williams on July 10, 2019.  Questions in each category are carefully written in the order they should be asked.  One of the 9 categories is named "ABOUT THE NOVEMBER 20th, 2013 MEETING IN MAST'S OFFICE"



This is a direct quote from the June 20, 2020 version of 'questions_for_mast':


"ABOUT THE NOVEMBER 20th, 2013 MEETING IN MAST'S OFFICE




who was at the November 20th meeting?      (Answer:  Paul Dulberg, Hans Mast, Thomas Kost)


who called for the meeting?


what was the purpose of the November 4 meeting?


What were the main topics discussed?


Was the $7,500 offer made on october 22 discussed at the November 20th meeting?


Were any decisions made at this meeting?


Did Dulberg agree to accept the $5,000 counter-offer made by Barch on November 18 at the meeting?
  

What were his grounds for disagreeing with the $5,000 counter-offer if it was Dulberg himself that initiated an offer of $7,500 on October 22nd? 
 

Did you point out to him that there is only a $2,500 difference in between the offer and the counter-offer?


Did you suggest that he reply by offering to accept less than $7,500 but more than $5,000, like, for example, $6000?


Was there any attempt to make another counter-offer for any amount higher than $5,000 but lower than $7,500?  Why not?


Did you hand Dulberg documents of case laws at the meeting of November 20, 2013?


What was the purpose of providing him with documents of case laws?


What case laws were in those documents?  


Did you discuss cases at the meeting?
  

Which cases were discussed?


What were you trying to explain to Dulberg by discussing those cases?


Why did you choose those cases to use as examples?
  

In what way were those cases applicable to the situation with the McGuires?


At the meeting did you say something about how the restatement of torts 318 doesn't apply in illinois and that fact affects the case against the McGuires?


Can you explain how the restatement of torts 318 affected Dulberg's case against the McGuires?


Did you cite the case of Tilschner vs Spangler to DUlberg during the November 20th meeting?


Why?  How was the Tilschner vs Spangler case similar to what happened to Dulberg at the McGuires?"



These were detailed, organized questions that Dulberg and his brother, Tom Kost, asked Julia Williams to ask Mast on the subject of the November 20, 2013 meeting in which Tilschner v Spangler was discussed.  She was directly asked by her client to ask these questions but she didn't ask any of them.

Instead, as we know, Tilschner v Spangler doesn't even appear in exhibit 12.





The document 'evidence_list' gives the 6 pieces of evidence needed to prove intentional tort.  The term "evidence_list" means evidence of intentional tort.   I explained this clearly to Clinton and Williams during the telephone conference.  I said these 6 facts taken together give "overwhelming evidence" (I used this term) that Popovich and Mast acted intentionally and not through simple negligence.

These documents prove that Williams and Clinton were clearly informed there was "smoking gun" evidence of intentional tort from July, 2019 and that Tilschner v Spangler was key evidence of Mast's legal theory.  They were clearly informed once again in June, 2020, that there was "overwhelming evidence" of intentional tort  and they were shown what it was in detail.

When Tom Kost explained in detail why the 6 points listed in 'evidence-list' was "overwhelming evidence" of intentional tort to both Clinton and Williams in detail during the phone conference, they did not disagree or make any comment.  They presented no counter-arguments at all.  They were quiet about this but they did not object to what I said at all.




g)  June, 2020:  MAST DEPOSITION:  DEPOSITION TRANSCRIPTS AND EXHIBIT 12 HIDES TILSCHNER V SPANGLER


This is what we are currently researching.

I)  Tilschner v Spangler are not included in exhibit 12.
II)  Tilschner v Spangler is 10 pages long
III)  A case called "Lajato" is also 10 pages and appears twice in exhibit 12
IV)  Exhibit tag manipulated

and more still being researched.






SUMMARY:  WHY GOOCH, CLINTON, WILLIAMS AND FLYNN HID TILSCHNER V SPANGLER


Gooch knew about the significance of the Tilschner v Spangler case from the first meeting between them, Dulberg, and Kost.  Clinton and Williams were also clearly informed at their first meeting when they took the case.  They were all clearly told about the significance of the case;  that it was Mast's sole legal theory for why he considered the McGuires not to be liable for Dulberg's injury.  They knew this even before we had our first proof of intentional tort (in July, 2019).

Williams and Clinton were informed in detail from July, 2019 onward that the Tilschner v Spangler case and the November 20, 2013 meeting is vital evidence that shows that Mast and Popovich intentionally sent out the $7,500 dollar offer to settle with the McGuires on October 22, 2013 without Dulberg's knowledge or consent.  A month after sending out the $7,500 offer to settle, Mast told Dulberg the legal theory of why the McGuires are not liable for the injury.  It is because of Tilschner v Spangler.  Mast gave exact details of the legal theory he used to explain why the McGuires are not liable for the injury.

In short, they knew:

Fact 1:  $7,500 offer was made on October 22, 2013

Fact 2:  Dulberg was first informed of the legal reason why McGuires were not liable on November 20, 2013 (one month later).  The reason was Tilschner v Spangler and that Restatement of Torts 318 was not applicable in Illinois.


So, it is most accurate to think of the forgery of exhibit 12 as a 2 stage process:

Stage 1:  Make any reference to Tilschner vs Spangler disappear so Mast and Popovich can claim that Dulberg was never told the detailed, exact legal theory on which Mast's decision is based.

Stage 2:  While doing this, Clinton's forger accidentally screwed up when attaching an exhibit tag.



The true purpose of the forgery was to remove Tilschner v Spangler as Mast's and Popovich's legal theory that they actually told Dulberg.  This is done to turn the Mast and Popovich legal theory into some 'general theory', the specifics of which they can't recall.





SUMMARY OF DOCUMENTS AND MEETINGS PROVING THAT GOOCH, CLINTON, AND WILLIAMS HAD DETAILED KNOWLEDGE THAT TILSCHNER V SPANGLER WAS KEY EVIDENCE



To Gooch in October, 2018:                            second_amended_complaint.txt

To Clinton and Williams in October, 2018:             second_amended_complaint.txt

To Clinton and Williams in July, 2019:                _READ_ME.txt

                                                      questions_for_mast.txt

                                                      timeline_of_mcguire_settlement.txt

                                                      missing_files.txt

To Clinton and Williams in July, 2020:                questions_for_mast.txt (second version)

                                                      evidence_list.txt


Tilschner v Spangler as key evidence was also discussed at an opening meeting between Gooch, Dulberg and Tom Kost when Gooch decided to take the case.

Also discussed at the opening meeting between Clinton, Williams, Dulberg and Tom Kost when they decided to take the case.

And discussed at a teleconference between Clinton, Williams, Dulberg and Tom Kost just before Mast deposition.




