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MCHENRY COUNTY, ILLINOIS
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No. 17LA000377

VS.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

Defendants.
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MEMORANDUM IN SUPPORT OF DEFENDANTS’
MOTION TO DISMISS FIRST AMENDED COMPLAINT AT LAW

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P.C., pursuant to
735 ILCS 5/2-615, submit this Memorandum in Support of Defendants’ Motion to Dismiss
Plaintiff’s First Amended Complaint at Law with prejudice, and state as follows:

L INTRODUCTION

The Plaintiff Paul Dulberg (“Dulberg”) retained defendants The Law Offices of
Thomas J. Popovich P.C. (“Popovich™) to prosecute a personal injury claim on his behalf against
his next door neighbors, Carolyn and Bill McGuire and their adult son (Dulberg’s lifelong
friend), David Gagnon (“Gagnon”)). Hans Mast (“Mast”) handled the case for the firm. Dulberg
was on the McGuires’ property, assisting Gagnon trim some tree branches with a chainsaw,
when Dulberg’s right arm was lacerated by the chainsaw. Dulberg agreed to a settlement with
the McQuires. Thereafter, he and Mast reached an impasse. Mast and the firm withdrew, and

successor counsel continued to prosecute the case against Gagnon.
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Dulberg now has a case of “buyer’s remorse,” admitting that he reluctantly agreed to
accept the McGuires’ settlement offer. He has attempted to state a claim against Popovich and
Mast for legal malpractice. However, he has not plead the requisite elements of a legal
malpractice case against Popovich and Mast, or the requisite elements of the underlying case (the
“case within the case”).

II. PROCEDURAL HISTORY

On November 28, 2017, Plaintiff filed his single count Complaint at Law for legal
malpractice. Defendants moved to dismiss. On May 10, 2018, the Court granted Defendants’
Motion to Dismiss pursuant to 735 ILCS 5/615 (see Order attached as Exhibit 1). During the
hearing on Defendants’ Motion to Dismiss, Judge Meyer ordered that the Plaintiff plead with
more particularity and specificity regarding any allegations that he was misled. The Court also
ordered the Plaintiff to provide more specificity and particularity with respect to any claims that
information provided by Defendants to the Plaintiff was false and misleading. Plaintiff filed its
First Amended Complaint at Law on June 7, 2018.

III. STATEMENT OF FACTS

A. The Following Facts Can Be Gleaned From The First Amended Complaint
(Exhibit 2) and Its Exhibits

On June 28, 2011, Dulberg was assisting David Gagnon in the cutting down of a tree on
the property of Carolyn and Bill McGuire. (Exhibit 2, § 6). Gagnon lost control of the chainsaw
and caused personal injury to Dulberg. (Exhibit 2, § 7). In May of 2012, Dulberg retained
Popovich. (Exhibit 2, 8). On May 15, 2012, Mast filed a Complaint on behalf of Dulberg

against Gagnon and the McGuires in the Circuit Court of McHenry County, Illinois, Case No, 12

2
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LA 178. (Exhibit 2, 79, and Exhibit 2B)!. In late 2013, Dulberg settled with the McGuires and
executed a Release in their favor in exchange for the payment of $5,000.00. The McGuires and
their insurance carrier, Auto Owners Insurance Company, were released. (Exhibit 2, § 18 and
Exhibit 2D). Defendants continued to represent Dulberg until March 2015. (Exhibit 2, § 21).
Dulberg retained successor counsel and proceeded to a binding mediation and received a
mediation award (Exhibit 2, § 24 and Exhibit 2G). After the mediation, Dulberg allegedly
realized for the first time that the information Mast and Popovich had given him was false and
misleading and that the dismissal of the McGuires was a serious and substantial mistake. He was
advised to seek an independent opinion from an attorney handling legal malpractice matters and
received that opinion on or about December 16, 2016. (Exhibit 2, § 28-29).

B. Alleged Acts of Negligence

Popovich’s and Mast’s alleged malpractice revolves around the settlement of the
underlying case between Dulberg and McGuires. The allegations of a breach of the standard of
care are all contained in 4 31, subsections a) through o) inclusive. Paragraph 31 states as

follows:

31. MAST and POPOVICH, jointly and severally, breached the
duties owed DULBERG by violating the standard of care owed
DULBERG in the following ways and respects:

a) Failed to take such actions as were necessary during their
representation of DULBERG to fix liability against the property
owners of the subject property (the McGuires) who employed
Gagnon, and sought the assistance of DULBERG, for example
hiring a liability expert;

b) Failed to thoroughly investigate liability issues against
property owners of the subject property;

! The exhibits to the underlying complaint in Case No. 12 LA 178 will be referenced as Exhibits 2A, 2B,
2C, 2D, 2E, 2F, and 2G.

3
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c) Failed to conduct necessary discovery, so as to fix the
liability of the property owners to DULBERG, for example hiring
a liability expert;

d) Failed to investigate the insurance policy amounts of the
McGuires and Gagnon;

e) Incorrectly informed DULBERG that Gagnon’s insurance
policy was “only $100,000.00” and no insurance company would
pay close to that;

1) Failed to understand the law pertaining to a property
owner’s rights, duties and responsibilities to someone invited onto
their property by consulting an expert regarding these issues;

g) Improperly urged DULBERG to accept a nonsensical
settlement from the property owners, and dismissed them from all
further responsibility;

h) Failed to appreciate and understand further moneys could
not be received as against Gagnon, and that the McGuires and their
obvious liability were a very necessary party to the litigation,;

i) Falsely advised DULBERG throughout the period of their
representation, that the actions taken regarding the McGuires was
proper in all ways and respects, and that DULBERG had no choice
but to accept the settlement;

i) Coerced DULBERG, verbally and through emails, into
accepting the settlement with the McGuires for $5,000.00 by
misleading him into believing that [sic] had no other choice but to
accept the settlement or else “the McGuires will get out for FREE
on a motion”.

k) Concealed from DULBERG the necessary facts for him to
make an informed decision as to the McGuires, instead coercing
him verbally and through emails into signing a release and
settlement agreement and accept a paltry sum of $5,000.00 for
what was a grievous injury;

1) Failed to properly explain to DULBERG all ramifications
of accepting the McGuire settlement, and giving him the option of
retaining alternative counsel to review the matter;

m) Continually reassured DULBERG that the course of action
as to the property owners was proper and appropriate;

4
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n) Failed to retain a liability expert to prove DULBERG’s
damages;

0) Were otherwise negligent in their representation of
DULBERG.

IV. DULBERG FAILS TO STATE A CLAIM FOR LEGAL
MALPRACTICE UNDER 735 ILCS 5/2-615

A. Legal Standard

It is clearly established that Illinois is a fact pleading jurisdiction, requiring the plaintiff
to present a legally and factually sufficient complaint. Winfrey v. Chicago Park Dist., 274 1lL.
App. 3d 939, 942 (1st Dist. 1995). A plaintiff must allege facts sufficient to bring his or her
claim within the cause of action asserted. Jackson vs. South Holland Dodge, 197 Il1. 2d 39
(2001). To pass muster a complaint must state a cause of action in two ways: first, it must be
legally sufficient -- it must set forth a legally recognized claim as its avenue of recovery, and
second, the complaint must be factually sufficient -- it must plead facts, which bring the claim
within a legally recognized cause of action as alleged. People ex rel. Fahner v. Carriage Way
West, Inc., 88 T11. 2d 300, 308 (1981). Dismissal of a complaint is mandatory if one fails to meet
both requirements. Misselhorn v. Doyle, 257 1ll. App. 3d 983, 985 (5th Dist. 1994). In ruling on
a Section 2-615 motion, “only those facts apparent from the face of the pleadings, matters of
which the court can take judicial notice, and judicial admissions in the record may be
considered.” Mount Zion State Bank and Trust v. Consolidated Communications, Inc., 169 Il1.
2d 110, 115 (1995).

In Illinois, to establish a legal malpractice claim, a plaintiff must plead and prove the
existence of an attorney client relationship; a duty arising from that relationship; a breach of that
duty, the proximate causal relationship between the breach of duty and the damage sustained;

and actual damages. Glass v. Pitler, 276 Ill. App. 3d 344, 349 (1% Dist. 1995). The injuries
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resulting from legal malpractice are not personal injuries but pecuniary injuries to intangible
property interests. Glass at 349. Damages must be incurred and are not presumed. Glass at 349.
It is the plaintiff’s burden to establish that “but for” the attorney’s negligence, the client would
not have suffered the damages alleged. Glass at 349. “The proximate cause element of legal
malpractice claim requires that the plaintiff show that but for the attorney’s malpractice, the
client would have been successful in the undertaking the attorney was retained to perform.

Green v. Papa, 2014 IL App. (5™) 1330029 (2014), quoting Owens v. McDermott Will & Emery,
316 Ill. App. 340 (1st Dist. 2000), at 351. The plaintiff in a legal malpractice claim must plead a
case within the case. Ignarski v. Norbut, 271 Ill. App. 3d 522 (1st Dist.1995).

B. Dulberg Fails to Plead Facts in Support of His Conclusory Allegations

Dulberg’s second attempt at stating a claim fairs no better than his first. He still fails to
plead with specificity and particularity as to how he was misled, or how any information
provided to him was false and misleading. His allegations are pled in conclusory fashion
throughout. He also fails to plead any facts concerning the McGuires’ liability in the underlying
case. His allegations concern the viability of a tort claim against property owners. Accordingly,
he must plead facts in support of the property owners’ [the McGuires] liability in the underlying
case. Instead, Dulberg pleads only conclusions. More is necessary under Illinois law.

Dulberg has failed to follow the court’s direction from the hearing on Defendant’s
Motion to Dismiss. The allegations of negligence contained in § 31 fail to allege any facts in
support of the conclusions. For example, what necessary discovery was not conducted? (] 31
(c)) What is the law pertaining to a property owner’s duties and responsibilities? (431 (f)). How
did defendants falsely advise Dulberg that the actions taken regarding the McGuires was proper?
(731 (i)). What was concealed from Dulberg? (31 (k)). The bottom line is that Dulberg has yet
to explain how the McGuires would have been found liable. The only thing that can be gleaned

6
1624970.1

Received 07-05-2018 03:38 PM / Circuit Clerk Accepted on 07-05-2018 04:08 PM / Transaction #17111173529 / Case #17LA000377
Page 6 of 37



from the facts alleged in the Complaint and First Amended Complaint, is that Dulberg was
injured on their property. He fails to explain how the McGuire’s breached any duty to him, and
how they would have been liable.

Additionally, Dulberg’s allegations of coercion are not supported by his own pleadings.
It is reasonably inferred from the pleadings that Dulberg had ample time to retain another
attorney (in fact later he did). Exhibit E to his First Amended Complaint establishes that he
deliberated over the decision to settle, and mailed a signed release back to Mast. So how was he
coerced, when he alleges that he met with Mast, and then later mailed the executed release?

Moreover, his allegations regarding the failure to retain an expert are unsupported. He
also fails to explain why his successor counsel did not retain an expert at the appropriate time if
necessary. Lastly, Dulberg can never properly allege proximately caused damages regarding the
allegation in § 31 (e), that Gagnon’s insurance coverage was $300,000 and not $100,000. In fact,
Dulberg admits in § 24 that he recovered $300,000 in available coverage from Gagnon. If Mast
incorrectly reported the available coverage, it did not cause any damage, as Dulberg’s successor
counsel was apparently able to recover the full amount of available coverage against the
individual who injured Dulberg with a chainsaw.

Under Illinois fact pleading requirements, much more is needed. In a case of alleged
professional liability, the plaintiff cannot simply allege in conclusory terms that the defendants
were negligent, and that the Plaintiff could have proved up liability against the underlying
defendants. He must allege why and how. Dulberg has failed twice. His First Amended

Complaint must be dismissed with prejudice pursuant to 735 ILCS 5/2-615.
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V. CONCLUSION

WHEREFORE, Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and
HANS MAST, pursuant to 735 ILCS 5/2-615 respectfully request this Honorable Court dismiss

Plaintiff’s Complaint with prejudice, and for any further relief this Court deems fair and proper.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN
CLAUSEN MILLER P.C.
ARDC No. 6239349

10 South LaSalle Street
Chicago, Illinois 60603-1098
(312) 855-1010

Attorneys for Defendants
gflynn@clausen.com

8
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was caused to be served by
Email and/or U.S. Mail by depositing same in the U.S. Mail at 10 S. LaSalle Street, Chicago, IL
60603, and properly addressed, with first class postage prepaid, on the Sth day of July, 2018,
addressed to counsel of record as follows:

Mr. Thomas W. Gooch, III
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
gooch(@goochfirm.com

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this Certificate of Service are

true and correct.
TR e
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TIE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY SECOND JUDICIAL CIRCUIT

© McHENRY COUNTY, ILLINOIS Katherine M. Keefe

Clerk of the Circuit Court
*¢Elactronically Filed®™

PAUL DULBERG, Transaction ID: 17111166062
Plaintiff, 17LA000377
No.: 17 LA 377 %é]n-[gzmt.‘,auum Illinols
V. 22nd ]mcial Cirouit
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THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C. and HANS MAST,
Defendants.

N S St Nl e Sl Nt

NOTICE OF FILING

TO:  George Ilynn (gilynn@clansen.com)
Clausen Miller, P.C.
10 South LaSalle Street, 16th Floor
Chicago IL 60603

PLEASE TAKE NOTICE that on June 7, 2018 1 caused to be filed with the Cletk of
the Circuit Court of McHenry County, lllinois the attached Plaintiff’s First Amended Complaint

at Law.

Thomas W. Gooch, 11

PROOF OF SERVICE

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedures, the undersigned certifies that she served a copy of the foregoing 1o whom it is
addressed via the McHenry County 12File Efile System and via email transmission to on June 7,

THE GOOCH FIRM

209 South Main Street
Wauconda, fllinois 60084
847 520 0110
gooch@goochfirm.com
office@goochfirm.com
ARDC No.: 3123355
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

Katherine M. Keefe
- e e - Clerk-of the Circuit Court

mElectrumcall Fileg®v*
Transaction ID: 17711166062

170LA000377
UBJ’U?IZU’lCB -
No. 17LA 377  JicHemry Counts Hiinois
o o sk ok o ok ok s ok e ok ok o sk ok ok ok oK e ok ke ok ok

PAUL DULBERG, -
Plaintiff,
'

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

e S e e S S e S N S

Defendant.

FIRST AMENDED COMPLAINT AT LAW
(Legal Malpractice)

COMES NOW your Plaintiff, PAUL DULBERG (hereinafter also referred to as
“DULBERG”), by and through his attorneys, THE GOOCH FIRM, and as and for his First
Amended Complaint against THE LAW OFFICES OF THOMAS J. POPOVICH, P.C.
(hereinafter also referred to as “POPOVICH”), and HANS MAST (hereinafter also referred to as
“MAST”), states the following:

L. Your Plaintiff, PAUL DULBERG, is a resident of McHenry County, Illinois, and was
such a resident at all times complained of herein.

2. Your Defendant, THE LAW OFFICES OF THOMAS J, POPOVICH, P.C.,, is a law firm
operating in McHenry County, Illinois, and transacting business on a regular and daily basis in
McHenry County, Illinois,

3. Your Defendant, HANS MAST, is either an agent, employee, ot partner of THE LAW
OFFICES OF THOMAS J. POPOVICH, P.C. MAST is a licensed attorney in the State of

Ilinois, and was so licensed at all times relevant to this Complaint.
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4, That due to the actions and status of MAST in relation to POPOVICH, the actions and

inactions of MAST are directly attributable to his employer, partnership, or principal, being THE

LAW OFFICES OF THOMAS J. POPVICH, P.C.

5. Venue is therefore claimed proper in McHenry County, [llinois, as the Defendants

transact substantial and regular business in and about McHenry County in the practice of law,

where their office is located.

6. On or about June 28, 2011, your Plaintiff, DULBERG was involved in a hortendous

accident, having been asked by his neighbors Caroline McGuire and William McGuire, in

assisting a David Gagnon in the cutting down of a tree on the McGuire property, DULBERG

lived in the same area. |

7. At this time, Gagnon lost control of the chainsaw he was using causing it to strike and cut

DULBERG’s arm. This caused substantial and catastrophic injuries to DULBERG, including but
* not limited to great pain and suffering, current as well as future medical expenses, in an amount

in excess of $260,000.00, along with lost wages in excess of $250,000.00, and various other

damages.

8. In May of 2012, DULBERG retained THE LAW OFFICES OF THOMAS J.

POPOVICH, P.C., pursuant to a written retainer agreement attached hereto as Exhibit A,

9. A copy of the Complaint filed By MAST on his own behalf, and on behalf of DULBERG,

is aftached hereto as Exhibit B, and the allegations of that Complaint are fully incorporated into

this Complaint as if fully set forth herein.

10.  Animplied term of the retainer agreement attached hereto as Exhibit A, was that at all

times, the Defendants would exercise their duty of due care towards their client and conform

their acts and actions within the standard of care every attorney owes his client.
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11, That as Exhibit B reveals, Defendants properly filed suit against not only the operator of
the chain saw, but also his principals, Caroline McGuire and William McGuite, who purportedly
were supervising him in his work on the premises,

12. At the time of filing of the aforesaid Complaint, MAST certified pursuant to Supreme
Court Rule 137, that he had made a diligent investigation of the facts and circumstances around
the Complaint he filed, and further had ascertained the appropriate law. MAST evidently
believed a very good and valid canse of acti'on existed against Caroline McGuire and William
McGuire.

13.  Also MAST incdrrectly informed DULBERG that the insurance policy limit for the
Gagnon was only $100,000.00, when in reality the policy was $300,000.00.

14.  The matter proceeded through the normal stages of litigation until sometime in late 2013
or early 2014, when MAST began urging DULBERG to settle the matter against William
McGuire and Caroline McGuire for $5,000.00. |

15. OnNovember 18, 2013, MAST wrote ;cwo.-elnails to DULBERG urging DULBERG to
accept the $5,000.00, “the McGuire's atty has offered us (you) $5,000 in full settlement of the
claim against the McGuires only. As we discussed, they have no liability in the case for what
Dave did as property owners, So they will likely get out of the case on a motion at some point, 50
my suggestion is to take the $5,000 now. You probably won't see any of it due to liens etc, but it
will offset the costs deducted from any eventual recovery....” * * * “So if we do not accept their
5000 they will simply file a motion and get out of the case for free. That's the only other option is

letting them file motion getting out of the case”. (See Emails attached as Group Exhibit C.)
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16.  Similarly, on November 20, 2013 MAST emailed DULBERG urging him to accept the
$5,000.00 otherwise “the McGuires will get out for FREE on a motion.” (See Emails attached as
Group Exhibit C.)

17, On or around December 2013 or January 2014, MAST met with DULBERG and other
family members and again advised them there was no cause of action against William McGuire
and Caroline McGuire, and verbally told DULBERG that he had no choice but to execute a
release in favor of the McGuires for the sum of $5,000.00 and if he did not, he would get
nothing,

18.  DULBERG, having no choice in the matter, reluctantly agreed with MAST to accept the
sum of $5,000.00 releasing not only William and Caroline McGuite, but also Auto-Owners
Insurance Company from any further responsibility or liability in the matter. A copy of the
aforesaid general release and settlement agreement is attached hereto as Exhibit D.

19.  Continuously throughout the period of representation, MAST and POPOVICH
represented i'epeatedly to DULBERG there was no possibility of any liability against William
and/or Caroline McGuire and/or Auto-Owners Insurance Company, and lulled DULBERG into
believing that the matter was beiﬁg properly handled

20, After accepting the $5,000 settlement, DULBERG wrote MAST an email on January 29,
2014 stating “T trust your judgment.” (See Email attached as Exhibit I.)

21.  MAST and POPOVICH continued to represent DULBERG into 2015 and continuously
assured him that his case was being handled propetly.

22.  On February 22, 2015, as to any chance of settling the remainder of his case against
Gagnon MAST wrote to DULBERG that, “There's only $100,000 in coverage, Allstate will

never offer anything near the policy limits therefore there's no chance to settle the case. The only
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alternative is to take the case to trial and I am not interested in doing that.” (See Email attached
as Exhibit F.)

23, MAST and POPOVICH represented DULBERG through to and including Match of
2015, following which DULBERG and the Defendants terminated their relationship due to a
claimed failure of communication. MAST and POPOVICH withdrew from the representation of
DULBERG.

24,  Thereafter, DULBERG retained othet attorneys and proceeded to a Court ordered binding
mediation before a retired Circuit Judge, where DULBERG received a binding mediation award
of $660,000.00 in gross, and a net award of $561,000.00. However, due to the settlement with
the McGuires, DULBERG was only able to collect $300,000.00 based upon the insurance policy
available. A copy of the aforesaid Mediation Award is attached hereto as Exhibit G.

25.  The McGuires were property owners and had property insurance covering injuties or
losses on their property, as well as substantial personal assets, including the propetty location
whete the accident took place at 1016 West Elder Avenue, in the City of McHenry, Illinois.
McGuires were well able to pay all, or a portion of the binding mediation award had they still
remained parties.

26.  DULBERG, in his relationship with POPOVICH and MAST, cooperated in all ways with
them, furnishing all necessary information as required, and frequently conferred with them.

27.  Until the time of the mediation award, DULBERG had no reason to believe he could not
recover the full amount of his injuries, based on POPOVICH’S and MAST’S representations to
DULBERG that he could recover the full amount of his injuries from Gagnon, and that the

inclusion of the McGuires would only complicate the case.
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28.  Following the execution of the mediation agreement and the final mediation award,
DULBERG realized for the first time in December of 2016 that the information MAST and
POPOVICH had given DULBERG was false and misleading, and that in fact, the dismissal of
the McGuires was a serious and substantial mistalke.

29, It was not until the mediation in December 2016, based on the expert’s opinions that
DULBERG retained for the mediation, that DULBERG became reasonably aware that MAST
and POPOVICH did not properly reptesent him by pressuring and coercing him to accept a
settlement for $5,000.00 on an “all or nothing” basis.

30. DULBERG was advised to seek an independent opinion from a legal malpractice
attorney and received that opinion on or about December 16, 2016.

31.  MAST and POPOVICH, jointly and severally, breached the duties owed DULBERG by
violating the standard of care owed DULBERG in the following ways and respects:

a) Failed to take such actions as were necessary during their representation of
DULBERG to fix liability against the property owners of the subject property (the McGuires)
who employed Gagnon, and sought the assistance of DULBERG, for example hiring a liability
expert,

b) Failed to thoroughly investigate liability issues against property owners of the
subject property;

) Failed to conduct necessary discovery, so as to fix the liability of the property
owners to DULBERG, for example hiring a liability expert;

d.)  Failed to investigate the insurance policy amounts of the McGuires and Gagnou

e.) Incorrectly informed DULBERG that Gagnon’s insurance policy was “only

$100,000.00” and no insurance company would pay close to that;
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f) Failed to understand the law pertaining to a property owner’s rights, duties and
responsibilities to someone invited onto their property by consulting an expert regarding these
issues;

g) Improperly urged DULBERG to accept a nonsensical settlement from the
property ownets, and dismissed them from all further responsibility;

h) Failed to appreciate and understand further moneys could not be received as
against Gagnon, and that the McGuires and their obvious liability were a very necessary party to
the litigation;

i) Falsely advised DULBERG throughout the petiod of their representation, that the
actions taken regarding the McGuires was proper in all ways and respects, and that DULBERG
had no choice but to accept the settlement,

) Coerced DULBERG, verbally and through emails. into accepting the settlement
with the McGuires for $5,000.00 by misleading him into believing that had no other choice but
to accept the settlement or else “the McGuires will get out for FREE on a motion”.

k) Concealed from DULBERG the necessary facts for him to make an informed
decision as to the McGuires, instead coercing him verbally and through emails into signing a
release and settlement agreement and accept a paltry sum of $5,000.00 for what was a grievous
injury;

1) Failed to propetly explain to DULBERG all ramifications of accepting the
McGuire settlement, and giving him the option of retaining alternative counsel to teview the
matter;

m)  Continually teassured DULBERG that the course of action as to the property

owners was proper and appropriate;
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n) Failed to retain a lability expert to prove DULBERG’s damages;

0) Wete otherwise negligent in their representation of DULBERG.
32.  That DULBERG suffered serious and substantial damages, not only as a result of the
injury as set forth in the binding mediation award, but due to the direct actions of MAST and
POPOVICH in urging DULBERG to release the McGuires, lost the sum of well over
$300,000.00 which would not have occurred but fot the acts of MAST and THE LAW OFFICES
OF THOMAS J. POPOVICH, P.C.

WHEREFORE, your Plaintiff, PAUL DULBERG prays this Honorable Court to enter
judgment on such verdict as a jury of twelve (12) shall return, together with the costs of suit and
such other and further relief as may be just, all in excess of the jurisdictional minimums of this

Honorable Court.

Respectfully submitted by,

PAUL DULBERG, Plaintiff, by his
attorneys THE GOOCH FIRM,

Do LM

Thomas W. Gooch, III

PLAINTIFF HEREBY DEMANDS A TRIAL BY JURY OF TWELVE (12) PERSONS,

07/& I MonlZ

Thomas W. Gooch, III

Thomas W. Gooch, I1I
THE GOOCH FIRM
209 8. Main Street
Wauconda, IL 60084
847-526-0110

ARDC No.: 3123355
gooch@goochfirm.com
office@goochfirm.com
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From: Paul Dulberg <pdulberg@comeast.net>
Subject: Fwd: Dave's Best and oldest friend John
Date: Dacember 28, 2016 10:33:35 AM CST

To: paul_dulberg@comcast.net

From: Paul Dulberg <pdulberg@comeast.net>
Date: November 20, 2013 at 7:26:53 AM CST

To: Hans Mast <hansmast@comeast.net>
Subject: Re: Dave's Best and oldest friend John

Morning Hans,

Ok we can meet. [ will call Shella today and set up a time.

Please send me e link to the current lllinois statute citing that the property owner is not llable for work done on their property
resulting in injury to a neighbor.

| need to read it myself and any links to recent case law in this area would be helpful as well.

Thanks,

Paul

Paul Dulberg
847-497-4250
Sent fram my iPad

On Nov 20, 20183, at 6:59 AM, Hans Mast <hansmast@comeast.net> wrote:

Paul, lets meet again to discuss. The legality of it all is that a property owner does not have legal liability for a worker {(whether
friend, son or otherwise) who does the work on his time, using his own independent ekilie. Here, [ deposed the McGuires, and
they had nothing to do with how Dave did the work other than to request the work to be done. They had no control on how Dave
wielded the chain saw and cut you. its that simple. We don't have to accept the $5,000, but if we do not, the McGuires will get
out for FREE on a motion. So that's the situation.

----- Orlginal Message =--

From: Paul Dulberg <pdulberg@comeast,net>

To: Hans Mast <hansmast@comeast.net>

Sent: Tue, 19 Nov 2013 02:29:56 -0000 (UTC)

Subject: Re: Dave's Best and oldest friend John

I still don't get how they don't feel responsible for work done on their property by their own son that ended up cutting through 40%
of my arm,

Perhaps their negligence is the fact that they didn't supervise the work close enough but they did oversee much of the days
activity with David. Just because Dave was doing the work doesn't mean they were not trying to tell their kid what to do. They told
him plenty of times throughout the day what to do. How is that not supervising?

Paul

Paul Dulberg

847-497-4250

Sent from my iPad

On Nov 18, 2013, al 8:07 PM, Hans Mast <hansmast@comecast.net> wrote:

Paui whether you lile it or not they don't have a legat liabllity for your injury because they were not directing the work. So if we
do not acespt thelr 5000 they will simply file a motion and get out of the case for iree. That's the only other option is letting them
file motion getting out of the case

Sent from my IPhone

On Nov 18, 2013, at 7:40 PM, Paul Dulberg <pdulberg@comcast.net> wrote;

Only &, That's not much at all,
Is this a take it or leave it or do we have any other options?

If you want a negligence case for the homeowners ask what happehed immediately after the accident.

Neither of them offered me any medical assistance nor did either of them call 911 and all Garol could think of besides calling
David an idiot was calling her homeownetrs insurange.
EXHIB
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They all left me out in the yard screaming for help while they were busy making sure they were coversd.
She even went as far as to finally call the Emergsncy Room after | was already there just to tell me she was coverad.

How selfish are pecple when they wotry about if thelr insured over helping the person who was hurt and bleeding badly in
thelr yard.

I'm glad she gat her answer and had to share it with me only to find out her coverage won't even pay the madical bills,

I'm not happy with the offer.

As far as John Choyinskl, he knows he has to call you and said he will tomorrow.
Paui

Paul Dulberg
847-497-4250
Sent from my iPad

On Nov 18, 20183, at 1:28 PM, Hans Mast <hansmasi@comeast.net> wrote:
Im waiting to hear from John. | tried calling him last week, but no one answered.

In addition, the McGulre's atty has offered us (you) $5,000 in full settlement of the claim agalnst the McGuires only, As we
discussed, they have no liability in the case for what Dave did as propsrty owners. So they will likely get out of the case on a
motion at some point, so my suggestion is to take the $5,000 now. You probably won't see any of it dus to liens ete, but it
will offset the costs deducted from any eventual recovery....

Lat me know what you think..

Hans

----- Original Message --«-

From: Paul Dulberg <pdulbs c >

To: Hans Mast <hansmast@comcast.net>

Sent: Fri, 15 Nov 2013 22:41:26 -0000 (UTC)

Subject: Dave's Best and oldest friend John

Hans,

Just spoke with John Choyinski again about talking with you,

{ am feaving your number with him as he has agreed to talk with you about David Gagnon.

| believe he will try and call sometime tomorrow,

Paul

Oh and | know that nothing that happened right after the incident makes any difference as to the validity of the Injurles but
David's condust immediately aftar the Incident does show his lack of moral values for other humans and what he was willing
and was not willing to do to help me get medlcal help. For his actlons towards me or any other human being Is enough to
sue the shit out him alone. It is the things that happened aftetwards that upset me the most.

Sorry for the rant but Dave was a complete ass ali the way and deserves this,

Paul Dulberg

847-497-4250

Sent from my [Pad
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| The Law Offices of Thomas J. Popcwich P.C,

._ . 3416 W, Bum Srrger
McHanry, TuLivots 60050
TrLEPHONE! §15,344.,3797

Facamvirs: 815.344.5280

Lwomas J. Poravicy \ . MArK J. Voor
HNS A, Masr Wisie, papovichlaw.com JAMES P, T0As
Jann A, Kosvag Rovirr J, Lunary
THENGSA M, Prrsian
January 24, 2014 *
Pawl Dulberg
4606 Hayden Court
MoHenry, IL 60051

RE:  Paul Dulberg vs, David Gagnm, Clroline McGuire and BIlf MeGuire

McHenry County Cage: 12 LA 178

—ien o) o

Dear Payl:

Please find enclosed the Genetal Release and Settlemanf Agleamcnt from defenge sounsel for
Caroline and Bill MoGuire, Please Release and vetum. it to me in the enclosed selfuuddressed

stanped envelope at your atliest sonvenisnos,

Thank you for your cooperation.

Very troly youry,
Co;
£
y ALY

smq "‘{7 5
Bnoloaug
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GENORAL RELEASE AND SETTLEMENT A GREEMENT,

NOW COMHES PAUL DULBERG, and in consideration of the payment of Five-Thousand
($5,000.00) Dollaxs to him, by ot on belalf of the WILLIAM MCGUIRE, and CAROLYN
MCGUIRE (aka Bill MeGuite; Improperly named as Caroline MoGulre) and AUTO.QWNERS
INSURANCE COMPANY, the payment and reosipt of which s hereby aoknowledged, PAUL
DULBERG doea hereby roloase and discharge the WILLIAM MCGUIRE and CAROLYN
MCGUIRE and AUTO-OWNERS INSURANCE COMPANY, and any agents or smployeas of the
WILLIAM MOGUIRE and CAROLYN MCGUIRE and AUTQ-OWNERS INSURANCE
COMPANY, of and from any end all oauses of natlon, olaims and demands of whatsoever kind op
natuee dncluding, but not imited to, atty clalm for porsonal Injuries and property damage alsing owl
of' & osrtain chaln gaw tnolden thet allegedly oocurred on or aboyt June 28, 2011, within and Upon
the premises known cornonly as 1016 Weyt Rider Avanue, City of MoHenty, County of
MoHenry, State of Ifinols, -

IT I8 FURTHER AGREED AND UNDERSTQOD that thers lg Presently pending a canse
of yotion in the Ciroult Couet of the 22™ Fucliolad Clronit, MoHenry County, liinols entithed "Pau)
Dulberg, Plaintiff, vs, Dayid Gagnon, lodividually, and as agent of Caroline MoGuire and Bil]
MoGuits, and Cavoline MoGirs and Bili MeQulte, Individually, Defendan Y Canse NoT 2012 LA
........... —178;-and-that this-sstilereat s contingent wpon WILLIAM MeGUIRE and CAROLYN MeGUIRE
being dismissed with prejudios as parties to sald lawsutt pursuant to a finding by the Ctroult Cowunt
that the settlemant betwoer: the partlos constitutes n good faith settlement for puposoes of the Minads
Joint Torttsasor Contribution Act, T40.1LCS 100/0.01, et seq.

IT18 FURTHER AGREED AND UNDERSTOOD that as parf of the consideration for this
agreoment the undersigned represents and wasants as follows {chock applicable boxey):

LY Ywasnot 65 or older on the date of the evcurrence,

B Iwasaot revetving SSI or SSDY on the date of the Qcourenoe,
@ Iamnot eligible to recelve SS! or S81I,

0 L am not outrently rooelving S81 or SSOI,

IT IS FURTHER AGREED AND UNDERSTOOD:

2, That any subrogated claimg op llens for medioal expenses paid by or on
behalf of PAUL DULBERG shall be the tesponsibility PAUL DULBERG,
fnoluding, but not Hmited to, any Medicare liens. Any and afl
telmbursements of medioal oxpensos to subrogated parties, incloding
Maodicare's fights of reimbursement, if any, shall be PAUL DULBERG s
rosponsibility, and not the rosponsibility of the parties teleused herels,

b, That any oulstanding medical Cxponsos are  PAUL,  DULBBR(s
responsibility and all payment of medioal eXpenses hereafier shall be PAUL
DULBERG's Yosponstbillty, and pot the responsibillty of the parties released
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o, 3 YOLE:
;3:2:;: éggé}‘g&'ﬁﬁlm agtees to save and hold harmless and Indemnity the
including, b e heren ngalnst any olaims made by any medios] providers
rovovep Do ok imited to Medicars or parties subrogated 10 the riahts 1.

vaver medical or Modieare payments, - o rights to

IT18 FURTHE
ontains the entive agggn/:x%mm AlD UNI.) ERSTOOD by the paties heteto that this agresmont
be binding upon e ett}wcn the parties with regard to materials set forth herefn gnd Islgxm;l
executors, consoruatoys mdmin(i)atr;? I?eneﬁt <i>f the parties hereto, j oittly and sevm-all}:, and tﬁo
each. ’ ors, guardians, personal vepresentattves, huirg and Suecassors of

IT 1S FURTHER, AGREED AND UNDE
| ) D UNDERSTO
a doubtful and disputed olatm and po liability fs adm!ied%?efl:x%tnggg\f:ﬁzﬁgyg *ompremis of

IN WITNBSS WHE
below. RBOF, 1 have hereunto set my hand and sea) on the clates sot forth

“Dafod:_

PAUL DULBERG

STATE OF ILLINOIS )
R
COUNTY OF MCHENRY 3
PAUL. DULBERG persopaljy
. ' ! appeared before me this -
z::goute'd the foregoing Release and Settlement Agreantont a3 his :\3:? i?-n ! aoknowledggd o she
purposes set forth therein, 0 a0t and decd for the s

Drated this . vay of Yanuary, 2014,

bty

Notary Publie
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From: Paul Dulbetg <pdulberg @comcast.net>
Subject; Fwd: McGuire settlement
Date: December 28, 2016 10:21:55 AM CST
To: paui_dulbsrg@comcast.net

From: Paul Dulberg <pdulberg@gomeast.nel>
Date: January 29, 2014 at 1:59:31 PM CS

To: Hans Mast <hansmast@comesst.net>
Subject: Re: McGuire settlement

Ok, it's signed and in the mall.

Hope that some yahoo in the govt, doesn't someday decide to go after averyone they think they might get a dollar out of and end up
holding me responsible for the McQuires fees Incurred while they fight 1t out.

I'm not in the business of warranting, Insuring or protecting the McGuires from government, Especially for only 5 grand. For that kind
of protaction It could cost miflions but I trust your judgement.

Paul

Paul Dulberg
847-497-4250
Sent from my [Pad

On Jan 29, 2014, at 11:48 AM, Hans Mast <hansmast@comcast.net> wrote:

SSD has to be part of It...its not golng to effect anything...
We can't prevent disclosure of the amount...

----- Original Message -----

From: Paul Dulberg <pdulberg@comcast,net>

To: Hans Mast <hansmast@comeast.not>

Sent: Wed, 29 Jan 2014 17:47:39 -0000 (UTC)

Subject: Re: McGuire settlement

What and why do those questions have any relevance at all and why do they need to be patt of this agreement?
Particularly the one about being eligible.

Also, | cannot warranty against what SSDI, Medicare or any other government institution wishes to do.

Is it possible to make this agreement blind to the MceGuires or David Gagnon?

What | mean is can we make it so that the amount of money cannot be told to them in any way?

it would drive David's ego crazy if he thought it was a large sum and was banned from seeing how much it is.
Paut Dulberg

847-497-4260

Sent from my iPad

On Jan 29, 2014, at 10:51 AM, Hans Mast <hansmast@comcast.net> wrote:

Its not a big deal...if yout weren't recelving it than don't cheok I...not sure what the question Is...
----- Original Message -----

From:; Paul Dulberg <pdulberg@comecast.net>

To: Hans Mast <hansmast@comeast.net>

Sent: Wed, 29 Jan 2014 16:16:04 -0000 (UTC)
Subject; McGulire settlement

Here is a copy of the first page.

It has check boxes and one of the chetk boxes says;
| am not eligible to receive 85| or SSDI,

Another says;

I am not receiving SSI or 38DI.

As you know, 1 have applied for SSDI and SSi

EXHIBIT
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From: Paul Dulberg <pdulberg@comcast.net>
Subject: Fwd: Memo
Date: December 27, 2016 6:11:20 PM CST
To: paul_dulberg@comceast,net

From: Paul Dulberg <| erg@comeast.net>
Date: February 22, 2015 at 7:42:25 PM GST
To: Hans Mast <hansmast@att.net>
Subject: Re: Memo

To heliove David's version of svents you must belleve | was committing suicide.
Whoa in their tight mind puts his arm into a chainsaw?

| figured you would cop out again...

Now I'm left wondsting...
How hard is It to sue an alty?

And yes | am and have been looking for someone who will take this case...
The Issue of my word vs David Gagnons.., Did he cut me or did | cut myself?
Of coarse he cut me.

Next issue please?

Paul Dulbery
847-497-4250
Sent from my iPad
On Feb 22, 2015, at 7:20 PM, Hans Mast <hansmast@att.net> wrote:

Paul I no langer can represent you In the case. We obviously have differences of oplnion as to the value of the case. 've been
telling you over a year now the problems with the case and you just don't see them. You keep telling me how injured you are and
completely ignore that it doesn't matter if you passed away from the accldent bacause we still have to prove that the defendant
was at fault. While you think it is vary clear - it is not. My guess is that seven out.of 10 times you will lose the case outright. That
means zero. That's why | have been trying to convince you to agree to a settlement, You clearly do not want to. There's only
$100,000 in coverage. Allstate will never offer anything near the policy limits therefore there's no chance to settle the case. The
only alternative Ts to take the case to trial and | am not interested In dolng that. | will wait for you to find a new attorney. | can't
assist you any further in this case. Just let me know.

Sent from my IPhone
On Feb 22, 2015, at 7:14 PM, Paul Dulberg <pdulberg@ccmeast.net> wrote:

Let's not be harsh, We have a couple of weeks tlll dr Kujawa's bllling arrives.

| agree showing me the memo is a good idea it's just not the accuracy | expected,

| know I'm being confrontative about all of this bui let's face it, my working days are over let alone a career | have been building
since | was in high school. My dreams of family are aver unless | have enough to provide and pay for the care of children and a
raof,

What's feft for me?

Faceboaok, scrap booking, crafts, etc... A life of crap..,

With ongolng pain and grip Issues in my dominate arm/hand that are degenerative.

This is as total as it gets for us in the working class short of being paralyzed or dead.

I need someone who Is on my side, top of thair game and will see to it that 'm comfortable ater all this Is over.

What | feel is an attempt to settle for far less than this ts remotely worth Just to get me off the books.

EXHIBIT
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David Gagnon

On Daceiber 8, 2016, the matter was callad for binding mediation bafore th

! ) ) @ Honorable James
P. Etchinglam, tRet.‘), In Chicago, it According to the agreernent enterad into by the partles, if a
volurtary settlement through negotlation could not be reached the medistar would render a

s ARfRALL L b

settlement award which would be binding fo the parties, Pursuant to that.agresmentihe. - ————

———madlator indEBE 16llows

| 7 Z) |
Finding in favorote - / @[J / df / xA/ ﬂ J”' 4
gg ~
Gross Award; ﬁ.ﬁ&,ﬁﬂ 0.
Compargtive fault H_M;_ % (If applicable)
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