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IN THE CIRCU T COURT OF THE 22ND JUDI CI AL CIRCU T
McHENRY COUNTY, |LLINO S

PAUL DULBERG
Plaintiff,
VS. 17 LA 377
THE LAW OFFI CES OF THOVAS J.
POPOVI CH, P.C., and HANS MAST,

Def endant s.

N N’ N N N NS

The deposition of PAUL DULBERG, called for
exam nati on, taken pursuant to the provisions of the
Code of G vil Procedure and the rules of the Suprene
Court of the State of Illinois pertaining to the
taki ng of depositions for the purpose of discovery,
taken before KAREN PILEGE, a Notary Public within
and for the County of DuPage, State of Illinois, and
a Certified Realtine Reporter of said state, at 150
Sout h Wacker Drive, Chicago, Illinois,
February 19, 2020, at the approximate hour of 1:00

p. M
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PRESENT:
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THE CLI NTON LAW FI RM

111 West Washington Street, Suite 1437,
Chicago, Illinois 60602,

312-357-1515, by:

M5. JULIA C. WLLIAMS,

juliawi I liams@l i ntonl aw. net,

appeared on behalf of the Plaintiff;

KARBAL, COHEN, ECONOMOU, SILK & DUNNE, LLC
150 Sout h Wacker Drive, Suite 1700,
Chicago, Illinois 60606,

312-431- 3700, by:

MR GECRGE K. FLYNN,

gf | ynn@xar bal | aw. com

appeared on behalf of the Defendants.

REPCRTED BY: Karen Pileggi, CSR RPR RMR CRR

CSR Li cense No. 84-3404
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(WHEREUPON, the w tness was
duly sworn.)
PAUL DULBERG
called as the plaintiff herein, having been first
duly sworn, was exam ned and testified as foll ows:
EXAM NATI ON
BY MR FLYNN:
Q Let the record reflect that this is the
di scovery deposition of Paul Dul berg taken by
agreenent of the parties and pursuant to notice.
Thi s deposition is being taken pursuant

to the Rules of the Illinois Suprene Court, the

I[1linois Code of Civil Procedure and any applicable

| ocal rules in MHenry County.

Sir, could you state your nane and spell

your |ast nane for the record.

A Pal m Dul berg, D-u-Il-b-e-r-g.

Q VWhat is your address?

A 4606 Hayden Court, MHenry,
[1'linois 60051.

Q How | ong have you |ived there?

A Forty-ni ne years.

Q Who do you live there with now?

A M ke MArtor.
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Q Did your nother live there at sone point

t hroughout the history of this case?

A Yes.
Q |"mjust going to go over a few rules for
the deposition. | know you've testified at | east

one tinme in a deposition before because you

testified in the underlying personal injury case,

correct?
A. Correct.
Q Have you testified in any other

depositions before?

A No.

Q ["Il just rem nd you of a few rul es that
"' m sure you were aware of back then when you gave
your deposition.

The court reporter is here to take down
everything that you and | say. She can only take
down one at a tine so |I'd ask that before you answer
a question, let ne finish the entire question.
kay?

A Yes.

Q "Il try to do the sane. [|'Il try to let
you respond before | ask a foll ow up question.

You just nodded your head. That's
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anot her good point to make. She can't take down
nods of the head, shrugs of the shoul ders or other
hand gestures. Your answers need to be verbal.
Fromtinme to tinme we forget those rules
and | may just point to the court reporter as a

remnder, if that's okay.

A Yes.
Q If you need to take a break at any tine,
feel free to stop ne. | just ask that it's not

while a question is pending that has not been
answered. Fair enough?

A "Il try to do that.

Q If you've answered a question, | wll
assunme you understood it. Ckay?

A Yes.

Q | was asking you about your nother. She
| ived at the house during the pendency of the

underlying case?

A Yes.
Q Is she still alive?
A Yes.

M5. WLLIAMS: Can we define "underlying case"?
BY MR FLYNN:

Q The underlying case is a personal injury
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case that you filed against Bill and Caroline

McGQui re and David Gagnon.

A That sounds correct.

Q W'l get into the dates of the filing a
little bit later. W'IIl call that, generally, the

under | ying case.

Your nother lived at the house at that

time?

A Yes.

Q Did she own the house?

A No.

Q Do you own the house currently?

A Yes.

Q Does anyone el se own the house?

A No.

Q How | ong have you owned it?

A | think I first purchased it off ny
parents in '97, '98, sonething |like that.

Q Did you hire a | awyer in connection with
t hat transaction?

A No.

Q Were your parents represented by a
| awyer ?

A No.
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Q The building, as | understand it, is a
duplex; is that right?

A No.

Q Were there two apartnents in the building
at one tine?

A No.

Q Was there a point in tine where you and
your nother lived in one half of the house and
M ke McArtor lived in the other half?

A Yes.

Q How was that arrangenent with respect to
the location of the |living spaces, if you can
describe it?

A It has a wal kout basenent. He had the
downstairs with an exit out the back. W had the

upstairs with an exit out the front.

Q Have you ever been convicted of a crine
of fraud, dishonesty or deceit?

A No.

Q Besi des the hiring of the Popovich firm
I n connection wth the underlying personal injury
case, up to that point in tinme had you ever had an
occasion to hire a | awer?

A | did during a traffic accident, and |

800.211.DEPO (3376)
EsquireSolutions.com
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don't renenber the year.

Q Were you injured in about 2002? Does
that sound right?

A Roughl y.

Q Who did you hire?

A | m ght get the nane wong because it's
been a long tinme. | think it was Wiss and M chling
and sonething else. It was a |lawer right outside

t he courthouse i n Wodst ock.

Q A McHenry County | awer?

A Yeah.

Q It was a personal injury case?

A Yeah. It was a car accident.

Q Did you file a lawsuit in that case?
A | don't think we needed to.

Q You just filed an insurance clainf
A They did, yes.

Q You settled it?

A Yes.

Q Any ot her occasions to hire a | awer

between that tine and the tinme you hired the
Popovi ch firnf
A May | consult for a mnute because |'m

not sure how to answer that.
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Q Wiy don't you just tell nme why you can't
answer it.

A Because |'ve hired | awers, but they were

for the conpany that | had. That's different.

Q | ' m aski ng general questions about any
I nteraction you've had wwth hiring | awers. Any
experience you' ve had with hiring | awers.

A | had a corporate |awer. M nom and dad
hired a |awer for nme when | was a kid. It was
sonething. And nyself, just the corporate | awer,

the car accident | awer and the Popovich firm

Q Have you ever been married?
A No.
Q So you never hired a divorce | awer.

Good. How old are you now?
A Forty-nine.
Q The underlyi ng case arose out of an

i njury that occurred on June 28, 2011, correct?

A That sounds correct.

Q How ol d were you at that tine?

A Forty-one.

Q Besi des the underlying | awsuit agai nst

the McGuires and M. Gagnon, had you ever filed any

other lawsuit up until that point in tinme?
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A
Q

No.

Have you filed any lawsuits since that

time besides the | awsuit agai nst Popovich and Mast?

A
Q
A
Q
A
Nat i onal
Q
Guar d?
A
Q
A

No.

Do you have any mlitary experience?

Yes.

Pl ease tell ne about that.

Arny National Guard. Illinois Arny
Guar d.

How | ong have you been in the National

I|"mnot currently init.
When were you, fromwhen to when?

| may not get the year correct. '88 or

89 to '92 or '93, somewhere in there.

Q

What was your hi ghest rank when you were

di scharged fromthe National Guard?

A When | was di scharged?

Q Correct.

A | don't know. |[|'ve gotten noved up and
nmoved down. | don't know where | ended up.

Q How was it that you were di scharged?

A Less than honorabl e.

Q What was t he cause?
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A | mssed norning call, roll call. If

you're not there, you' re AWOL.
Q Absent w t hout | eave?
A Yes.
Q What is the highest |evel of education

t hat you' ve attained?
A | do not have a degree. Two years of

col | ege.
Q You graduated from hi gh school ?
A Yes.
Q Was that in Johnsburg in 19887
A Yes.
Q Did you know M. Gagnon from Johnsburg

H gh School ?

A Not from hi gh school but just after high

school .
Q Just coincidentally you attended the sane

hi gh school ?

A He was three years older than | was. |

didn't know who he was until after high school.

Q You had sone education after high schoo
but did not receive a degree, correct?

A Correct.

Q Where did you study?
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A | had a couple classes at McHenry County
Col | ege and McMurray Col | ege.
Q What did you study?

A The first two years. The basi cs.

Q General studies?

A Yeah. | did a crimnal justice course.
| did a macro/ m croeconomcs. | did psychol ogy,

soci ol ogy. The normal stuff.

Q How di d you neet David Gagnon?

A Through a mutual friend.

Q When was that ?

A | want to say, roughly, 1990.

Q Was your hone | ocated sonewhere fairly
close to his parents' hone or his nom and stepdad's
honme?

A Two streets away.

Q That's where you were injured on June 28,

2011, was at David Gagnon's nonis house and his

st epdad' s house?

A Yes.

Q And their nane is McQire?

A Yes.

Q CGeneral |y speaki ng, you were injured

assisting David wwth a chainsaw trying to cut down a
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tree?

A He was cutting a branch.

Q Cutting branches off a tree, correct?

A Cutting up the branches after they were
off the tree.

Q Could you tell ne a little bit about your
work history. Do you have any licenses or
certifications?

A I"mcertified to run printing presses.

O at least | was.

Q You worked for Sharp Printing, Inc. from
91 to 2011; is that right?

A Ni nety-one? No. | would say 1999.

Q Did you own that corporation?

A Yes. Well, partner. | was a partner. |
didn't own Ilike...

Q It was an Illinois corporation?

A Yes.

Q Were you - -

A A stockhol der.

Q Let ne just finish ny question so she can

t ake us down.
You were a stockholder in Sharp Printing,

I nc. ?
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A Yes.
Q Who el se were the stockhol ders?
A M ke McArtor and Scott Dul berg and at
that tinme it was Herbert Dul berg.
Q What does that nean? Do you nmean Scott's

name was Herbert?
A No. Scott Dul berg was an owner and
Her bert Dul berg was an owner. Three different

Dul bergs: ne, ny brother, ny dad.

Q And M ke MArtor?
A Yes.
Q There were four owners at what tine?
A Until ny dad died and then it went to
t hr ee.
Q Was that business incorporated?
A Yes.
Q Did a | awyer assist the corporation with

setting up the corporation?

A Yes.

Q When di d that happen?

A 1999.

Q Did you hire the [ awer yourself?

A Al'l three of us did. Al four of us.

Sorry.
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Q What was the nane of that attorney?

A McAndrews, and | don't renenber the rest
of it. It was McAndrews in MHenry. | can get you
the rest of that information.

Q They are based in Crystal Lake, Illinois?

A It used to be in McHenry when we did
t hat .

Q Patrick McAndrews, he was also identified
as the registered agent of that corporation?

A Yes.

Q It was voluntarily dissolved on April 8,
2011; is that right?

A That's what the Secretary of State's
O fice has, yes.

Q Is that your understanding as well?

A | was corrected. M partners -- | was
corrected. It was actually after the accident. How
it got to end up wth that date, |'mnot sure.

Q What was corrected, exactly?

A Well, do you want ne to -- Mke read ny

deposition and he said, "You got that wong."
said, "Wiat do you nean?" because | answered it
twce in that deposition.

| was thinking that Juski e happened
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before the accident. Sharp Printing wasn't actually
di ssolved until after the accident when we deci ded
to sell off the equipnent and end it all. That's

t he honest truth.

Q | will represent to you that the Illinois
Secretary of State's Wbsite as of today shows that
t he conpany was involuntarily dissolved on April 8,
2011. So it's your testinony that that is not true?

A | don't know how they cone up with that.

Q Wiy don't we break it down and start with
why the corporation was involuntarily dissolved. Do
you know t hat ?

A I nvoluntarily? | don't know It may be
that | was |ate on paying the corporate |licensing
thing, which we just pay a fine and did it. W
didn't renew it because we decided to end it.

W had a ten-year thing, | think, onit.

| may be wong. |1've got to go back and | ook at the
records.

Q Is it possible that the corporation was
actually involuntarily dissolved by the Illinois

Secretary of State on April 8, 20117
A Sur e.
Q Did Sharp Printing, Inc. file corporate
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tax returns while it was a goi ng concern?

A We had a problemthe couple of years
before the accident because | was not up in Illinois
and | usually did that wwth the |awer and the
accountant and things got screwed up while | was

taking care of a | oved one who was dying down in

Fl ori da.

Q Did the corporation ever file tax
returns?

A Ch, vyes.

Q When did they file?

A Quarterly and annual |vy.

Q Until what year?

A Roughly sonmewhere in 2008. | was m ssing
t hi ngs because | was not here. | know we m ssed a
few.

Q | believe you testified in your

underlying deposition that Sharp Printing, Inc. was
not dissolved as a result of your June 28, 2011

chai nsaw acci dent, correct?

A Yes, | did. | stood corrected by ny
partners.
Q So is it your testinony that the

corporation was di ssol ved because of your personal
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I njury?

A | don't know how to answer that w thout
goi ng back and | ooking at records.

Q Was t he conpany w ndi ng down up until
about the tine you were hurt?

A The conpany books got screwed up when |
was down in Florida and | was back up in Illinois in

2010 getting back on ny feet and I was going to pick
t hi ngs back up, get everything paid up, the fines

and everyt hi ng.

Q VWho were you taking care of in Florida?
A My grandnot her.

Q You were gone fromwhen until when?

A | want to say fromthe md to end of 2007

unti|l sonmewhere in the begi nning of 2010.

Q Was anyone running Sharp Printing during
that period of tine?

A M ke MArtor.

Q Did Sharp Printing have any custoners for

t hat three-year period?

A Yes, they did.

Q How many?

A " mnot sure, wthout |ooking at the
books.

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N O o b~ w N PP

N N N NN B P R R R R R R R R
A W N BP O © 0 N O 00 M W N B O

PAUL DULBERG February 19, 2020
DULBERG vs THE LAW OFFICES OF THOMAS J. POPOVICH 19

Q Can you estimte what the yearly revenues
were for Sharp Printing in the year 20077?
A In 2007? 1'd have to | ook at the books,

to be honest with you.

Q Was it nore than $5, 000?

A Yes.

Q Was it nore than $100, 0007

A No

Q Was it nore than $20, 000?

A Yes.

Q Sane |line of questioning with respect to

2008. Do you know what the revenues were for Sharp
Printing in '08?
A Are you asking nme what we reported or

what we nade and put into accounts for equipnent?

Q ' m aski ng you about revenues.

A Total sal es?

Q Tot al revenues.

A In two thousand...?

Q 2008.

A |'"d have to go back and | ook.

Q Can you estimate what they were?
A No, because | wasn't there.

Q Do you know how many custoners the
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conpany had in 20087

A W had a few, | know that. | don't know
how many. M ke was handling it and it got nessed
up.

Q What types of custoners did Sharp
Printing have in 2007 and 20087

A What ki nd of custoners?

Q Right. Wat did you do?

A We printed on t-shirts. W printed on
CDs. W printed on anything that wasn't wet. W
printed on glass, all different stuff.

Q Were there any full-tinme enpl oyees of
Sharp Printing in '07 and ' 08?

A In '07 and ' 08, no.

Q Just the owners?

A Just the owners.

Q Did all the owners operate the business?
A Yes.

Q I ncl udi ng your brother?

A Yes.

Q What were the yearly revenues of Sharp

Printing in 20097
A | don't know.

Q What about 2010, do you know?
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A No.
Q When did Sharp Printing start selling its

equi pnent ?

A | put up the ad in August. | think
August. | mght be off by a nonth or twod. August
of 2011.

Q Did you sell any equipnment prior to
August 2011?

A No.

Q What type of equi pnent did Sharp
Printing, Inc. have or own?
A Mostly textile screen printing equi pnent,

but we had other screen printing stuff too. Paper.

Q Where was the equi pnment | ocated?
A My hone.
Q Did you require a license to conduct this

busi ness out of your hone?
A. W had what was called a tenporary --

we're in arural area so we didn't have to have

t hat .

Q In any event, you didn't have a |license,
correct?

A We had a license to do business there,
yes.
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Q In that | ocation?
A Yes.
Q Did custoners ever cone to the shop?
A Yes.
Q Do you recall how many custoners the
busi ness had in 20107
A Not in 2010.
Q Was it nore than five?
A Yes.
Q Was it nore than 1007
A It mght be around that. | don't know,

specifically.

Q In 2010 you nmay have had 100 custoners
that you did t-shirt screen prints for?

A Possibly. |I'mnot saying that is the
nunber, but it's possible.

Q Did Sharp Printing have any custoners in
20117

A M ke was finishing up one custoner's
thing in the spring of 2011, yes. W don't -- ['I|
give you -- we don't typically get nmuch work between
January 1st and the first warm days of Spring. W
sell t-shirts and not a | ot of people buy during

that period. They just don't.
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Q You did not earn a salary from Sharp

Printing, correct?

A No.

Q You did not earn an hourly wage, correct?
A No.

Q | think your interrogatory answers

i ndicate you didn't take a profit or a draw,

correct?

A Correct.

Q How nmuch, if any, noney did you earn from
Sharp Printing in 20117

A Can | ask how to define that? In 2011 |

didn't pull any.
Q Did you earn any incone what soever from

Sharp Printing in 20107

A | don't think so.

Q You were down in Florida for '07 to 20107

A Sonetinme in early 2010, yes.

Q Did you earn any incone from Sharp
Printing from 2007 to 20107

A No.

Q Were you working in Florida?

A No.

Q Is it fair to say you were unenpl oyed
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from 2007 to 20107

A Yes. | was not officially collecting
unenpl oynent .

Q You weren't an enpl oyee of any business
or working for any individual, correct?

A | did do sone work for Mark. | did sone
travel ing back and forth fromFlorida to Illinois
back and forth during that tinme. Wen | was up
here, | did do sonme work for Juskie Printing. Not
much, though.

Q VWhat is Juskie Printing?

A Juskie Printing is another one that | had
| isted as an enployer in the underlying case.

Q What are they?

A Anot her print broker.

Q Where are they | ocated?

A | don't know the exact address, but it's
of f of Chicago Avenue off of 355 going south.

M5. WLLIAMS: | think he's asking what city.
BY THE W TNESS:

A | don't know how the cities break up down

t her e.
BY MR FLYNN:

Q Sonewhere in the western suburbs of
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Chi cago?

A Yes.

Q How | ong did you have a relationship with
Juskie Printing?

A Since the early 2000s.

Q What type of printing did Juskie do?

A O fset, nostly.

Q What does that nean?

A Prints on paper.

Q Did you have a set schedule at any tine
wor ki ng for Juskie?

A | don't know what you nean by "a set
schedul e. "

Q Did you have a particul ar nunber of hours
per week?

A No. The jobs | got were project based.

Q How many projects did you have from 2007

to 2011 for Juskie?

A Probably a few hundred quick little
t hi ngs, yeah. At |east.

Q Do you know what you earned from worKking
at Juskie in 20077

A Not wi thout |ooking at the returns, |

don't know of f hand.
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Q How often were you in the Chicago area in
20077
A | didn't |leave here until, | want to say,

August or Septenber of 'O07.

Q And then thereafter?

A | was not back that year.

Q You didn't work for Juskie in 2008,
correct?

A | m ght have done sone stuff.

Q You' re not sure?

A |'d have to go back and | ook.

Q Were you in Florida?

A Part of the tinme, yeah.

Q How often did you cone back and forth
bet ween - -

A About every three nonths | tried to get

back up here.

Q For how | ong?

A Sonetines a few weeks. Sonetines a
nont h.

Q Did you conme back and work or did you

take care of other things?
A If I'd let Mark know | was back, "I've

got sonething for you or | don't."
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Q Who i s Mark?
A Mar k owns Juskie Printing.
Q | think your interrogatory answers
I ndi cated from 1999 t hrough 2006 you were enpl oyed

in a barter situation; is that right?

A Wth Mark, yes.
Q What does that nean, exactly?
A Vel l, he would owe ne noney and he woul d

give me printing equi pnment instead of cash.

Q He owed you noney for working for hinf

A Vel l, he owed both Sharp Printing and ne,
personal ly, noney. They are two different things.
But he woul d just pay by saying, hey, |'ve got this
or I've got this paper cutter or this or that. It
was a barter.

Q So you worked for himfrom 1999 to 2006

but did not earn any incone in the traditional

sense?
A No noney changed hands.
Q He gave you things to pay you for
proj ects?
A Correct.
Q You gave a deposition in the underlying

case on January 24, 2013. Does that sound right?
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A If it says it on there, yes.
Q You took an oath that day?
A Yes.
Q You told the truth?
A | tried to, to the best of ny know edge,

on that day, yes.

Q You told the truth in response to all of
t he questions that day, correct?

A | tried to, yes.

Q You testified you were | ast enpl oyed

prior to the accident in May of 20117

A That woul d be with Juskie, yes.
Q It's accurate --
A Actually, | wasn't enployed. | was a

1099 so | was sel f-enpl oynent.

Q When in May did you stop working for
Juski e, whether it be as an enpl oyee or an
I ndependent contractor?

A | believe it was the end of May.

Q Then fromthe beginning of June until
your accident on June 28, 2011, you were not
enpl oyed; is that an accurate statenent?

A Correct.

Q You were not even acting as an
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| ndependent contractor for any business fromthat

period of tinme, correct?

A Not during that nonth, no.
Q Your deposition testinony from2013 is
typed up on 175 pages. | don't intend to go back

over each of those details.
A kay.
Q It's fair to say you were injured, your

armwas injured on June 28, 2011, correct?

A Correct.

Q Whi ch arm was that?

A My right arm

Q As a result of the injury, you hired the

Popovich law firmto explore a recovery in the case?

A | hired themto represent ne, yes.

Q You hired themto represent you and file
a |l awsuit agai nst David Gagnon who was operating the
chai nsaw that injured you, correct?

A He was one of them yes.

Q " masking you if you hired himto --
listen to the question, please.

Davi d Gagnon was operating the chai nsaw,

correct?

A. Correct.
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Q No one el se was operating the chai nsaw?
A Correct.
Q You al so hired Popovich to sue Bill and
Caroline McQuire, correct?
A Correct.
Q They were the | and owners where your
acci dent occurred?
A They did own the | and, yes.
Q The accident occurred at their house,
correct?
A Correct.
Q This was in the backyard, so to speak?
A Yes.
Q Hans Mast was the primary handling
attorney at the Popovich firmfor your case?
A That's who | nmet with, yes.
Q Did any other |awer conmmunicate with you
whi | e Popovi ch was handling your case?
A The | ady who sat in on ny deposition.
Ms. Freeman | think it is. |'mnot sure about that.
Q General |y speaki ng, Hans Mast, though,
was the primary handling attorney?
A Yes.
Q Bef ore you hired the Popovich firmin My
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of 2012, is that the correct tine period?
A | don't think so. | don't think they
filed it until then, but I mght be wong. |[|'d have

to go back and | ook.

Q Was there a retai ner agreenent executed
in May 20127

A | don't think | paid a retainer.

Q Did you execute an attorney engagenent

agreenment in My 2012?

A | believe it was nmuch earlier than that.

Q You only executed one engagenent letter
or engagenent agreenent w th Popovich, correct?

A Yeah.

Q Bef ore you executed or cane to an
arrangenent w th Popovich, had you tal ked to any
ot her | awyers about investigating --

A One.

Q Let nme finish the question.

-- investigating or filing the |awsuit?

A. Yes.
Q Whio was t hat?
A | went back to the sane firmthat handl ed

the car accident for nme years earlier.

Q What was the name of that firnf
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A They changed nanes when | went back
there. It was Wiss -- | have to go back through

paperwor k and get you the actual nane.

Q They are known as a personal injury firm
is that right?

A Yes.

Q Wiy did you not hire themto take your
case?

A The man who handl ed ny case previously
Wi th the car accident was no longer with the firm
and they said go find sonebody el se.

Q "' mnot sure what one has to do with the
ot her .

A | don't either. | just said okay and |

went and found sonebody el se.

Q Did you neet with an attorney at that
firnP

A Yes.

Q Did you tell them what happened with your
I nci dent ?

A Yes.

Q They told you that they did not want to

take the case; is that right?

A Yes.
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Q
A
Q

case?

> O > O >

Q
Gagnon and
right?

A

Q
correct?

A
revi ew.

Q

A

Q

interactio

They declined the case?
They declined the case.

Did they tell you why they declined the

No.

You next went to the Popovich firnf

Yes.

They took the case?

Yes.

They, ultimately, filed a |l awsuit agai nst

the McGQuires on May 15, 2012; is that

Yes.

You reviewed the | awsuit and approved it,

| didn't -- | never got anything to

Did you ever read the |lawsuit?
No. | was never given any paperworKk.
Back to the incorporation of Sharp. What

n did you have with corporate | awers when

they were first retained?

A
Q

Mc Andr ews?
Correct.
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A What rel ati onshi p?
Q What experience did you have wth

McAndrews when you first retained thenf

A He was good.

Q How often did you neet with himor speak
to hinf

A Once a year.

Q Did he file corporate returns or other

docunents for the conpany?

A No. | had to file them He just nmde
sure they were all done right, | believe.
Q Have you ever had occasion to hire a

crimnal |awer?

A | didin 1990. M nom and dad had to
hire one. Not ne.

Q Did you hire a crimnal |awer for your

nom and dad?

A No. They hired one for ne.
Q Who was that?
A G ve nme a second. You're digging back

far in my menory. Driscoll was the |ast nane.

Q This was a McHenry County-based cri m nal
| awyer ?
A No. Des Pl aines.
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Q What was the general nature of the reason

for the need for a | awer?

A Drug possessi on.

Q Were you convicted of it?

A Yes. | pled guilty.

Q That was a Cook County case, then?

A No. It was a McHenry County case.

Q The | awer was in Des Pl ai nes, though?
A Yes.

Q But he represented you in MHenry County

in crimnal court?

A Yes.

Q Thr oughout the case you net with the
| awyer ?

A A few tines.

Q Wi | e Popovi ch represented you in the

underlying personal injury case, did you ever
communi cate with any other |awers about your case?
A At the end, yes.
Q Popovi ch wi thdrew sonetime in March 20157
A Correct.
Q And Brad Bal ke entered his appearance on
March 19, 2015. Does that sound correct?

A That is correct.
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Q Popovi ch al so withdrew that day, right?
A | don't knowif it was on the sane day.

I'd have to | ook at the paperwork.
Q Besi des M. Bal ke, had you tal ked to any
ot her lawers towards the end of the relationship

wi t h Popovi ch?

A Yes.

Q How many?

A Hundr eds.

Q Hundr eds of | awers?

A "' mnot kidding. Yes.

Q Did you ask those | awers to take your
case?

A | asked themto reviewit.

Q Did any of themtake the case?

A No.

Q They all reviewed it, though?

A Yes. Mbst took the tine to reviewit.

Q Did any of themtell you why they didn't
want to take the case?

A There were different reasons | got from
various. Sone people just didn't get back to ne and
sone people wote ne letters. | think | gave you

sone of those. But | got various reasons back from
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att or neys.
Q | don't recall seeing any | awers, but |

woul d ask you to search for those.

M5. WLLIAMS: W'Ill search for those. 'l
make a note.
BY MR FLYNN:

Q As you sit here, do you recall the basis
for any attorney declining to take your personal
I njury case over from Popovich?

A Say that again.

Q As you sit here today, do you recall any
of the reasons why any attorney declined to take
your personal injury case over fromthe Popovich

firne

A Yes.
Q What were those reasons?
A | remenber a few One | was | ooking at

| ocal | awers in McHenry County and | was told
like -- | can nanme them M/ sister was married to
hi m

Anyway, | was told if Tom Popovich says
you don't have a case, you don't have a case and
we're not even going to look at it. That | got a

ot of it.
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Q That's one reason. Any ot hers?
A That | got locally a lot of. As |

started to work away fromlocal further out finding
attorneys, the thing was your decision to settle
wth the McQuires was a m stake and we don't take it
because of that.

Q Who said that?
Sal Ferris.
When did you speak to Sal Ferris?
| don't know the exact date.

When did he --

> O > O >

He wasn't the only one.
Q When did he say that to you, that you

just described?

A He said it in aletter and he said it on
t he phone and he sent nme an e-mail, | think. |
don't renenber the ways that he contacted ne. 1|'d

have to go back and | ook.

M5. WLLIAVS: We'll find it.
BY MR FLYNN:

Q Besi des Sal Ferris, can you recall any
other attorney, specifically, that told you they
woul dn't take the case because of your settl| enent

wth the McQuires?
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A Yes.
Q Who was that?
A There was at |east three firns downtown

here right near the Daley Center that | canme down to
see and | don't renenber their nanes, but they -- |
got the sanme thing out of all three of them

Q Did any of the | awers give you any ot her
reason for declining your case?

A Mostly it was because they knew Popovich
or it was the McQuire settlenment.

Q Did any | awer tell you that they didn't
want to take your case because there was
guestionable liability agai nst David Gagnon?

A No.

Q Did any | awer tell you that there was
guestionable liability against the property owners,
the McQuires?

A No.

Q W' re junpi ng ahead, but did you have
different | awyers that handled a binding arbitration

or binding nediation for you in the underlying case?

A Yes.
Q Thei r nane was Baudi n?
A Yes.
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Q Wiy did Brad Bal ke not handl e the binding

arbitration?

A. | fired him
Q When did you fire Brad Bal ke?
A |'d have to | ook at the dates. |'m not

sure, exactly.

Q Way did you fire hinf

A Because he forced ne to undergo the exact
medi ati on at the McHenry County court in front of
Judge Meyer that Hans Mast set up that |

specifically said no to.

Q Wien was this nediation?

A |'"d have to | ook at the dates again.
Q Was it a pretrial conference?

A Yes.

Q You actually attended this pretria

conf erence?
A Yes, | did.
Q VWhat happened?

A | said no.

Q You said no about what?

A They offered an anobunt of noney and |
sai d no.

Q The defendants of fered an anmount of
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noney?

A Yes.

Q Was this before or after the McQuires
settled out of the case?

A They were settl ed.

Q So there was an offer of settlenent from
Davi d Gagnon or his insurer?

A Yes.

Q Do you recall what that anount of noney
was ?

A $50, 000.

Q You refused the offer?

A Yes.

Q Wiy did that cause you to fire
Brad Bal ke?

A He woul dn't take it any further than that
and he agreed to when | hired him He agreed that
that was not going to be the end of it and then he
changed his tune, and | said, you know what -- and
the other thing was, | finally got through to the
Baudi ns who | wanted to take the case because they
had helped ny famly -- his dad helped ny famly
many eons earlier.

Q Did you ever talk to Brad Bal ke about the

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N O o b~ w N PP

N N N NN B P R R R R R R R R
A W N BP O © 0 N O 00 M W N B O

PAUL DULBERG February 19, 2020
DULBERG vs THE LAW OFFICES OF THOMAS J. POPOVICH 42

liability or lack of liability by the McQuires, the

property owners in the case?

A | don't think so. W were on the Gagnon
case.

Q You didn't discuss the McQuires?

A There may have been a word or sonething,

but that's not what he was there for.
Q He never gave you an opini on one way or

t he ot her whether the settlenment was appropriate?

A | don't believe Brad did, no. Like I
said -- | don't think he did.
Q At sone point after your accident did you

hire the Daley Disability Law Firnf

A Yes.

Q Was that for --

A | didn't hire.

Q | know you're anticipating what |I'm
sayi ng.

A | was trying to correct nyself. | did
not hire.

Q Either way, let ne try to get out ny

question before you raise any kind of response, just
so she can take down --

A Count before | answer.
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Q That's a good i dea.
Did you ever retain the Daley Disability

Law Firnf

A NO.

Q Did you have any relationship with Dal ey
Disability --

A Yes.

Q -- Law? Let ne finish it before you
answer. | know you're anticipating what you think

|"mgoing to say, but it mght not conme out the way
you think. Either way, she can't take down both of
us tal king over each other.
What relationship did you ever have with

the Daley Disability Law Firnf

A They stepped in as a substitute counsel
for the law firmthat | did hire.

Q You originally hired sonme other law firm

to represent you in connection with social security

di sability?
A Yes.
Q What was the nane of that original |aw --
A The |l ady's | adi es nane was

Mar gar et Bradshaw.

Q You term nated your relationship with her
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one way or another?

A No.

Q Wiy did Daley D sability Law substitute
in for her?

A | was told by -- I have to go back and
| ook at the conmuni cations exactly how it happened,
but | was told that, basically, they are going to be
taki ng over the hearing part of it. | don't know
why. | don't know whether they sub out work. |
don't know how it works.

Q Wuld it be fair to say that you first
retai ned Ms. Bradshaw in 2012 sonetine?

A |'"d have to go back and | ook.

Q s that approxi mately when you applied
for social security?

A It sounds like it.

Q The Daley Disability Law Firmcane in

sonetine in 2012 as wel | ?

A | don't know exactly when. | don't know.
Q Wuld it be 2012 or 2013?
A | know that they were there and -- | know

that sonething had to be signed when we went in for
the hearings. Margaret Bradshaw had to sign

sonething for the judge allowing Daley Disability to
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represent ne at the hearings. | don't know when
exactly they got involved. That's behind the
scenes. | didn't have anything to do with that.

Q Did you file for bankruptcy while your
personal injury case was pendi ng?

A Yes.

Q When did you file for bankruptcy?

A |'d have to | ook at the paperwork again,
but | don't believe that was until, | want to say,
about eight or nine nonths, but |I'm guessing, after
the McQuire settlenent.

M5. WLLIAMS: The question was what nonth and
year.

BY THE W TNESS:

A | don't know exactly. |'d have to go

back and | ook at the paperwork.
BY MR FLYNN:
Q Did you hire a | awer to represent you in

a bankruptcy?

A Yes.
Q Who was that | awer?
A David Stretch.

M5. WLLIAMS: [|f it helps, we can stipulate to
the date the bankruptcy was fil ed.
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MR. FLYNN:. That's fine. | think we' ve got
sone e-mails that may reflect when it was. | just
wondered i f he knew of f hand.
M5. WLLIAMS: | can stipulate, at |east, that
it was 2014.
BY MR FLYNN:
Q You filed for bankruptcy while the
Popovich firmwas still representing you --
A Yes.
Q -- in the underlying case, correct?
A Yes.
Q Sonetinmes I'lIl still pause in ny question

so if you could please pause before you answer.
In the underlying case you answered

written discovery; is that true?

A | believe so.

Q Then you later testified at your
deposition January 24, 2013, correct?

A If that's the date, yes.

Q Utimately, David Gagnon was al so

deposed, true?

A Yes.
Q Were you present for his deposition?
A No.
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Q Did Caroline McGuire give a deposition in
t hat case?

A | believe so, yes.

Q Were you present for that dep?

A No.

Q What about Bill MQuire's deposition?

A | was not present.

Q Did you e-mail back and forth with
Hans Mast a fair anount during the Popovich firms
representation of you?

A By "fair anount,"” what do you nean?

Q Did you regularly e-mail with Hans Mast?

A Yes.

Q Those e-mai|l communi cati ons have all been

produced in this case?

A Yes.

Q On to the exhibits. This will be 1.
(WHEREUPON, a certain docunment was
mar ked Exhibit No. 1, for
I dentification, as of 02/19/2020.)

BY MR FLYNN:
Q Let ne show you what's been marked as
Exhibit 1. These are one set of your Answers to

Interrogatories in our case, the current | egal
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mal practice case you filed agai nst the Popovich firm
and Hans Mast.
Do you recogni ze this docunent?

A Yes.

Q W' ve been providing you with various
copies of the signature page in the case that's been
back and forth between ne and your counsel.

| don't, frankly, knowif this
verification that's attached is the one that went
wth this docunent, but I'll just ask you, for the
record, if these are your answers, that's your
signature, and that this verification is accurate?

A That is ny signature on there, yes.

Q What was the e-mail address you used

In the comuni cation with Hans Mast ?

A Primarily it was pdul berg@ontast. net.

Q. H s address was hansmast @ontast. net ?

A And he switched it to até&t.net.

Q Did you use sone other e-nmail address as
wel | ?

A | may have accidentally e-nmailed hima

couple of tinmes froma Yahoo account.
Q I n answering discovery in our case, the

| egal nal practice case, did you search through both
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of those e-nmmil accounts of yours?

A | no | onger have the Yahoo account.

Q Did you search through the Contast
account ?

A Yes.

Q Did you search for PDFs or attachnents to

those e-mails that you produced?

A Everything that | got, | turned over. |
had converted the e-mails to PDFs because Contast
started purging the e-mails after so nany years, SO
| turned themall into PDFs.

M5. WLLIAMS: The question was what did you
search in your in box.

BY THE W TNESS:

A What did | search?
BY MR FLYNN:
Q Let nme ask you a different question.

You produced e-mails in this case?
A Yes.
Q You turned e-mails into PDFs and sent
themto your lawer; is that right?
A Yes.
Q Sone of the e-mails | reviewed have an

icon that indicates there was a PDF or sone ot her
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attachnent to the e-nail. Do you understand that?
A Yes.
Q Did you produce the attachnents to each

of the e-mails in this case?

A W went through that. | produced the
attachnents that | still had.

Q There were sone that were not avail abl e,
correct?

A Yeah. Wen | |ooked at them 99 percent

of themwere already part of sonme other docunent
that we turned over. | think 100 percent of them

Q At sonme point in time while Hans was
handl i ng your case, did he start to communicate with
you relative to his analysis of the McQires’
liability in the case?

A Yes.

Q Did he start to generally advise you that
he didn't believe that there was a strong case for
liability against the McQuires?

A Yes.

Q Is it fair to say that Hans' opi nion was
that the McQuires did not have liability in the case
because they did not control the work that

Davi d Gagnon was doi ng?
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A Yes.

Q That's generally a fair summary of Hans'
opi ni on?

A Not quite exactly those words, but yeah.

Q The McCGuires' liability as property
owners was questionabl e because based on Hans'
anal ysis of the evidence, they did not control the
wor k or the manner of work of David Gagnon on the
date of the accident; is that a fair sumary?

A Depends on which tinme he said that.

Q Did he say things |ike that over and over
agai n?

A He did say things |like that, yes.

Q Again, | don't want to go over the facts

you already testified to wwth regards to the date of
the accident. At sone point in tine was

Wlliam MQ@ire swming in the swi nm ng pool ?

A Yes.

Q Was that an above ground pool or --

A Above ground.

Q Was there a fair anount of tinme during

the day that M. MQ@iire was inside the house
wat chi ng tel evision?

A Maybe -- he went inside the house for
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probably about 45 m nutes before the accident
happened. | don't know that he was wat chi ng
t el evi si on.

MR. FLYNN: Let's mark the next exhibit as 2.
(WHEREUPON, a certain docunent was
mar ked Exhibit No. 2, for
i dentification, as of 02/19/2020.)

BY MR FLYNN:

Q Showi ng you what's been marked as
Exhibit 2, which is an e-mail chain including
e-mails from Novenber 18, 2013, are these e-mails
bet ween you and Hans Mast ?

A It looks like it, yes.

Q | think the time stanps on these e-mails
go fromthe bottom which would be page 2, to the
top of the first page, correct?

A It's backwards, yes.

Q In the original e-mail at 1:28 p.m, did
Hans Mast relay to you a $5,000 settlenent offer
fromthe MCuires?

A. Which -- where are you at?

Q We're on Exhibit 2, which is also | abel ed
as Bates | abel POP 181. At the bottom of the page,

does Hans relay to you a settlenent offer for
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$5, 0007

A Yes.

Q He was telling you that the MCuires'
attorney offered to settle the case for $5, 000?

A Yes.

Q Did you have an understandi ng that that
was a settlenent just for the McQiires, not
I ncl udi ng David Gagnon?

A Yes.

Q In the e-mail Hans says, quote, "As we
di scussed, they have no liability in the case for
what Dave did as property owners. So they wll
| i kely get out of the case on a notion at sone
poi nt, so ny suggestion is to take the $5,000 now. "

Is that an accurate readi ng?

A O that sentence, yes.

Q Is it fair to say that he suggested that
you take the $5,000 but didn't force you to take it?

A It says, "So ny suggestion is..."

Q Then did you respond to the e-mail?

A Yes.

Q Hans replied again at 8:07 p.m that sane
day, right?

A

Yes.
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Q He said, "Paul, whether you like it or
not, they don't have a legal liability for your

I njury because they were not directing the work."
Is that right?

A Part of it, yes.

Q Was ny prior summary of Hans' | egal
analysis a fair summary in view of these e-nmails and
his opinion that he relayed to you?

A | think it went further than this, and
ot her things, but yes.

Q As far as these e-mails, |'ve
accurately --

A. This e-mail, yes.

Q What else did he tell you about the
McCGuires and why he didn't think they woul d be found
|iable in the case?

A |"m pulling out of nenory because | can't

guote which docunent it's off of.

Q That's what we're here for.
A | can only give you the gist.
Q "Il ask you for the exact | anguage, but

If you don't have it --
A At one point he defined what an

| ndependent contractor is for ne and he said that
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Davi d was an i ndependent contractor and that the
McCGuires weren't |iable because they had hired
sonebody outside even though it's their own son,
he's an adult, outside to do the work and that they
weren't responsible.

Q By the way, how old was David at the tine
that this accident occurred?

A I"'madding. If I was 41 -- | don't know
what his birthday is, but |I'massum ng he woul d be
44, 45,

Q Is it fair to say that there were two
40- pl us-year-ol ds, a 41- and a 44-year-old trinm ng
trees wwth a chainsaw in David's parent's backyard
t hat day, correct?

A | was not using it. There was one
44-year-ol d using a chai nsaw.

Q You, the 41l-year-old was hol ding sone
branches for hin®

A Yes. Just before the accident, yes.

Q Up until this point in tinme when Hans is
providing this legal analysis to you, you had a fair
nunmber of occasions to interact with | awers, as
we' ve di scussed today, correct?

A At this point, the only |awer that I
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interacted wth was the first one.

Q |"mtal king about in your lifetinme. You
had a corporate | awer, you had a crimnal |awer,
anot her personal injury |awer --

A | didn't hire --

Q Let nme finish. You had experience with
| awyers representing you up to this point in tinme?

A Yes.

Q Did you have an understandi ng t hat

| awyers eval uate cases differently?

A Yes.

Q And judges eval uate cases differently?

A Sure. That's fair.

Q Wuld it be fair to say that sone laws in

our country are clearer and sone are open to
I nterpretation?

A | think all of them are.

M5. WLLIAMS: Objection. Calls for
specul ati on.

I f you understand the question, you can

answer it.
BY MR FLYNN:

Q Wul d you say, for exanple, that the tax

code is alittle nore clearcut than conmon | aw

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N O o b~ w N PP

N N N NN B P R R R R R R R R
A W N BP O © 0 N O 00 M W N B O

PAUL DULBERG February 19, 2020

DULBERG vs THE LAW OFFICES OF THOMAS J. POPOVICH

57

that's created by cases and case precedent?

A ["'mnot real famliar with tax law |
have accountants for that.

Q How about an easier question. The stop
sign neans that you stop, and if you go through it,
it's pretty clear that you're liable for a traffic

vi ol ati on?

A "Il agree with that.
Q The legal liability for a property owner
inlllinois mght be alittle nore conplicated; is

that a fair statenent?

A | don't know.

Q Wuld it be fair to say, in your opinion
or your knowl edge of the |aw, the property owner
Isn't necessarily |iable because sonebody is injured
on their property?

A Are you tal king about what | know now or
what | knew back when this was?

Q At any tine.

A What | know now is in the circunstances
that we were in, they were very |iable.

Q |"mjust asking if -- just because
sonebody is injured on a property owner's property,

they are not necessarily liable, correct? Oher

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N O o b~ w N PP

N N N NN B P R R R R R R R R
A W N BP O © 0 N O 00 M W N B O

PAUL DULBERG February 19, 2020
DULBERG vs THE LAW OFFICES OF THOMAS J. POPOVICH 58

factors are required too.

M5. WLLIAMS: ['mgoing to object for -- he's
not an expert and can't testify to |l egal analysis.
BY MR FLYNN:

Q As you sit here today, do you know
whether a premses liability case involves nmultiple
factors to prove liability against the property
owner ?

A | don't know 1'd say that's fair.

You' re asking the wong person for that.
Q It was Hans' opinion that the McQuires

did not control the work based on the evidence,

correct?
A In ny opinion?
Q That's not what |' m asking.
Was it Hans' opinion --
A | can't --
Q Let nme just finish.

Did Hans tell you that it was his opinion
that the McGQuires were not |iable because they did
not control the work?
A He said that right there, yes.
Q Do you believe that he truly felt that

way? That was his | egal opinion?
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A Do you want the Monday norning
quarterbacki ng version or at the tinme?

Q ["'masking if at that tinme you felt that
he truly believed that the McGuires did not have
liability?

A At the tine | trusted him yes. | hired
himto represent ne, and yeah.

Q You believed that he was relying his

honest |egal opinion to you at that tinme?

A Yes.

Q I ncl udi ng on Novenber 18, 20137

A Yes.

Q You did not accept the settlenent offer

of $5,000 that he relayed to you on that day,

correct?
A. Correct.
Q Did you ultimately neet with Hans to

di scuss the settlenent offer?

A | think it was the day before this, but
["'mnot sure. It was either the day before or the
day after.

M5. WLLIAMS: | think the question was, did
you neet with him at all, not the date.
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BY THE W TNESS:
A. Yes.
MR. FLYNN: Can we mark this as Exhibit 3,

pl ease.
(WHEREUPON, a certain docunent was
mar ked Exhibit No. 3, for
i dentification, as of 02/19/2020.)
BY MR FLYNN:
Q Showi ng you what's been marked as

Exhibit 3. Do you recognize this nmenorandunf

A Yes.

Q You may have seen it fromthe docunent
production that we nmade in this case. This is a
menor andum dr aft ed by Hans Mast, which purportedly
menorializes a neeting that he had with you on
Novenber 20, 2013.

Does this refresh your nenory as to when
you met with himor if you net with hinf

A I f he took the nmenorandum on the sane
day, then sure.

Q In the neno Hans says, "I net with Pau
and his friend."

Do you see that?

A Yes.

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N O o b~ w N PP

N N N NN B P R R R R R R R R
A W N BP O © 0 N O 00 M W N B O

PAUL DULBERG

February 19, 2020

DULBERG vs THE LAW OFFICES OF THOMAS J. POPOVICH

61

Q
person --

A.
Q

case?

> O > O >

Q

privil ege purposes, but can you tell ne how Tom Kost

Did you neet with Hans and sone third

Yes.

-- at or about this tinme regarding the

Yes.

Who was that friend?
Tom Kost .

Wio i s Tom Kost ?

My brot her.

Not that it matters necessarily for

I s your brother?

A
Q

W have the same nbom

He was with you and observed the neeting

bet ween you and Hans?

A
Q

di scussed,

A
Q

opinion as to the questionable liability about the

McQuires --

Yes.

The $5, 000 settlenent offer was
correct?

Yes.

At that tine did Hans, again, relay his

strike that.

Did he relay to you his opinion about the
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guestionable nature of the McGuires' liability?

A At the neeting with Tom yes.

Q He advi sed you they maintain they were

not directing Dave's work. That was the MCuires'
position, correct?

A | don't know that he stayed on that at
that neeting. At different tinmes he gave different
reasons.

Q The next |ine says, "Paul maintains the
McCGuires controlled everything that Dave was doi ng."

s that an accurate reflection of your

opi ni on?
A Yes.
Q As you sit here today, do you know if

that statenent is consistent with your own
deposition testinony fromthe underlying case?

A Yes.

Q We'll cone back to that. D d you tel
Hans that you wanted to read the depositions of the
McCGui res and David Gagnon's depositions?

A Say that again.

Q Did you tell Paul that you wanted to read
t he depositions of the Mc@iires and Dave Gagnon's

depositions?
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A Did | tell Paul?
Q |"'msorry. D dyoutell Hans that?
A That | wanted to read the McCGuires and

Davi d Gagnon's depositions?

Q Yes.
A Yes, | did.
Q What was the purpose of your wanting to

revi ew t hose depositions?
A Hans had told ne that what they said in
their depositions neant that they had no liability.
Q You wanted to review the testinony to
det erm ne whet her you wanted to consi der the $5,000

settlenent offer; is that correct?

A Ri ght .

Q Did you do that?

A Eventual |y, yes.

Q Bef ore you accepted the offer?

A | think so.

Q So sonetine after this neeting on

Novenber 20, 2013 and before you accepted the
settlenent offer on January 29, 2014, did you review
t hose three deposition transcripts?

A "Il correct you. | did not accept the

of fer on January 20th. | signed a rel ease on
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January 29t h.

Q Fair point. D d you read the depositions
bet ween those two dates, Novenber 20, 2013 and
January 29, 20142

A. Yes.
Q Those are --
A | believe | asked him-- | don't know --

it may be alittle earlier because |I don't know t hat
| asked him before or after the neeting. | don't
remenber. |1'd have to go back in the e-nails to

gi ve the date.

Q Some point in time between those two
dates you read the deps?

A | may have asked for them before. |
don't know wi thout seeing the e-nmail. It was,
roughly, in the last quarter of that year, yes. O
the first nonth. | don't renmenber the first tine
that | asked to read them | don't renenber off the
top of nmy head.

Q At any point in tinme did you ever grant
Hans authority to nake a settlenent demand in the
case?

A No.

MR. FLYNN: Mark this as Exhibit 4.
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(WHEREUPON, a certain docunent was

mar ked Exhi bit No. 4, for

I dentification, as of 02/19/2020.)
BY MR FLYNN:

Q Showi ng you what's been marked as
Exhibit 4. This is a copy of the original conplaint
in this instant case. It reflects a filing date of
Novenber 28, 2017.

Is this your original Iegal malpractice
conpl ai nt agai nst the Popovich firmand Hans Mast ?

A | believe so.

Q Did you review and approve the
allegations in this conplaint?

A For the nost part. | wanted to reword
sone things, but the |lawer, they do their thing.

Q At the tine you were represented by the

Gooch firmis when you filed this |awsuit, correct?

A Yes.

Q Directing your attention back to
Exhibit 1, if you still have it. |[If you could turn
to page 10.

The answer to Interrogatory No. 24
I ndi cates that on Novenber 4, 2013, Mast was granted

authority to investigate a settlenent but a specific
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dol I ar anmpbunt was never provided. Do you see that?
A He was verbally granted authority to

I nvesti gate, yes.
Q Who did you want himto investigate a
settlenment with?
A The McCuires.
Q Just the McQuires or the McGQuires and --
A He wanted to do it. | didn't. | said,
“I'f you want to | ook at that, go ahead.”
Q Did you grant himauthority to
I nvestigate a settlenent with David Gagnon as wel | ?
A | don't knowif | did or not, off the top

of ny head, but that would have been nuch | ater.
Q Eventually did you tell Hans that you
woul d agree to accept the $5,000 settlenent offer

fromthe McQuires?

A Eventually did | tell himthat?

Q Yes.

A Yes.

Q When did you tell himthat?

A | want to say just before Christnmas in

Decenber of 2013.
Q There's no doubt in your mnd that you

rel ayed your acceptance of the $5,000 settl enent
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offer to Hans Mast before Christmas Day, which would
be Decenber 25, 20137

A Ri ght .

Q Then did Hans mail to you a settl enent
rel ease by letter dated January 24, 20147

A l|"d like to see the letter, but yeah, |
bel i eve so.

Q | believe it's --

A | believe he had to mail it a couple
times because | didn't get it.

MR FLYNN: Let's mark Exhibit 5.

(WHEREUPON, a certain docunent was

mar ked Exhibit No. 5, for

I dentification, as of 02/19/2020.)
BY MR FLYNN:

Q Showi ng you what's been narked as
Exhibit 5. |['lIl represent to you that this is a
copy of the second anended conplaint that you filed
in this case by your new | awers, your current
| awyers. |If | could direct your attention to
Exhi bit D attached to this Exhibit 5.

s Exhibit D a January 24, 2014 cover
|l etter fromHans Mast to you encl osing the general

rel ease and settl enent agreenent from defense
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counsel for

Caroline and Bill MGuire?

A That's what it says.
Q In the letter did he ask you to -- it
| ooks like it mght be a typo. It says, "Please

rel ease and return it to ne in the encl osed

sel f-addressed stanped envel ope at your earliest

conveni ence. "

A
rel ease --

Q
the letter

A

Q

A

Q
letter?

A
Q

Right, but | believe it was just a

It was all tied into one.

This letter is unsigned. D d you receive
unsi gned?

Did | receive this unsigned?

Yes.

Yes.

Have you ever seen a signed copy of this

No.

If | could direct your attention to the

next page of Exhibit D. |Is that page 1 of the

general release and settl enent agreenent?

A
Q

Exhi bit D?
Correct.

M5. WLLIAMS: Turn the page.

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N O o b~ w N PP

N N N NN B P R R R R R R R R
A W N BP O © 0 N O 00 M W N B O

PAUL DULBERG February 19, 2020
DULBERG vs THE LAW OFFICES OF THOMAS J. POPOVICH 69

BY MR FLYNN:

Q Is this what you received attached to the
cover letter?

A | don't think so. Let ne see. Yes, this
| ooks like it because it's got these things |
remenber .

Q When did you receive this letter and the
attachnent ?

A | would say | wote back on January 29th

and | probably got it that day, signed it and sent

It back.
Q The copy of the release is al so unsigned.
It's attached as exhibit -- part of Exhibit Dto

your second anended conpl ai nt .
Do you see the signature |ines and the
notary signature here that's m ssing?
A Yes.
Q s this the docunent that you signed and

sent back to Hans Mast?

A The docunent that | signed had ny
si gnat ur e.
Q I"'masking if this is the sane docunent

t hat you signed and sent back to hinf
A Yes.
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Q Ri ght now we don't have a signed copy. |
don't know that |'ve seen one in the case.

M5. WLLIAMS: Can we go off the record for a
second?

MR. FLYNN:  Sure.

( WHEREUPON, di scussi on was had
off the record.)
BY MR FLYNN:

Q Is there any doubt, in your m nd, that
Exhibit Dis the letter and attachnent that you
recei ved from Hans Mast?

A No. | believe that this is it.

Q You signed sone copy of this rel ease and
sent it back to Hans on January 29; is that correct?

A Yes.

Q You accepted the settlenent offer prior
to Christmas and presunmably defense counsel or Hans
drafted the settlenent rel ease and then Hans mail ed
it to you, correct?

A Yes.

Q At any point in tinme from Decenber 25th
until you received this settlenent release, did you
contact any |lawer to discuss whether it would be

appropriate to let the McQuires out for 5,0007
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A | believe | contacted Hans agai n.
Q Besi des Hans, did you talk to anyone
el se?
A No.
Q Was there anything preventing you from

seeki ng a second opinion fromsone other |awer at
that tinme?

A No.

Q Directing your attention to Exhibit E
attached to the second anended conpl aint, the second
anended conplaint, again, being Exhibit 5. |Is this

an e-mail fromyou to Hans on January 29, 20147

A This is the e-mail chain between ne and
Hans, vyes.
Q Down bel ow at the bottom of the page,

January 29 at 10:51 a.m, it appears that you were
guestioni ng Hans regardi ng sone of the |anguage in
the release, including social security disability
check boxes. Do you see that?

A Yes.

Q Hans responded to you and then at the top
of the page here at 1:59 p.m it says, "Ckay, it's
signed and in the mail."

A. Correct.
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Q What did you nean by that?

A | signed it and nmailed it.

Q Did you -- where did you mail it fronf

A My hone.

Q How did you do that?

A Put a stanp on the envelope and put it in

the mail box, put the flag up and waited for the

mai | man.

Q s the mail box attached to your hone or
is it --

A It's out on the street.

Q You wal ked down there and you put the
mail -- the envelope in the mail box, put the flag up
and --

A That is correct.

Q Your understandi ng of signing that

rel ease and sending it back to your |awer was that

you woul d agree to take the $5,000 settl enent,

correct?
A Yes.
Q Hans didn't deliver the letter to you

personally. He mailed it to you, correct?
A He mailed it to ne?

Q He mailed it to you.
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A Correct. U S nmil.
Q Do you recall an allegation in your

conpl ai nt or anended conpl ai nt or second anended
conplaint in this case alleging that you were
pressured or alleging undue influence by Hans in
urging you to accept the $5,000 settlenment fromthe
McGui res?

A Yes.

Q How is it, as you sit here today, can you
tell me how Hans unduly influenced you to accept the
$5, 000 settlenment offer?

A | don't know what Hans was thinking. How
did | feel influenced?

Q Undul y i1 nfl uenced.

Let nme put it this way. He didn't put a
gun to your head?

A No.

Q He suggested that you take the
settlenent?

A Correct.

Q He didn't force you to take the
settlenent?

A Correct.

Q It was your decision?
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A Correct.
Q You signed it and you sent it back to him

in the mail?

A Yes.

Q Aside fromyour e-mails with Hans on
January 29, did you call himthat day?

A | believe so.

Q Did you al so di scuss whether it was
appropriate to accept the McGQuires' $5, 000
settlenent offer at that tinme?

A Yes.

Q You deliberated on it and decided to take

it, correct?

A There wasn't much -- it was take it or
get not hi ng.
Q You had the opportunity to deliberate on

It, correct?

A For that day, yeah.

Q You had reviewed the transcripts of the
McQui re depositions and David Gagnon's depositions
in order to provide you with sone information in
order to determ ne whether to accept the settl enent
offer, correct?

A | believe | did try to read those, yes.
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Q Did you call Hans or e-nmail himand
question himwith respect to the evidence, the
testinony contained in those deposition transcripts?

A Yes.

Q What did you say to himand what did he
say to you?

A There were nmany conversations over the
phone and |'m sure sone through e-mails.

Q He continued to tell you that it was his
opinion that the liability on the McGuires is
guesti onabl e because they did not control
Davi d Gagnon's work that day, correct?

A It depends on which tine. Sonetines he
sai d because they didn't tell them how to squeeze
the trigger. It depends which tinme you are talking
about .

Q Again, there was nothing preventing you
from seeking a second opinion from sone ot her |awer
at the tinme you signed the settlenent rel ease and
sent it back to Hans, correct?

A Fromthe tine | received it, signed it
and sent it back?

Q Ri ght .

A No. It was a matter of hours. | got it
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t hat norni ng.
Q You decided to nail it that day, right?
A He needed it. He said now or you're not
goi ng to get anyt hing.
Q There was not hing preventing you from

seeking the advice of another attorney at that tinme?

A At that time it was tine. It was now or
not hi ng.
Q You were in the confort of your own house

when you received the letter, correct?
A Yes.
Q You had the ability to go find another
| awyer and ask themto discuss the case at that
time. You had done it hundreds of tinmes earlier --
strike that.
After the settlenment with the MCuires,

you continued to prosecute the case agai nst Gagnon,

correct?
A Yes.
Q Did you have an understandi ng as to what,

I f any, insurance coverage he had?

A Yes.
Q How nmuch was t hat ?
A VWhat tinme franme are you tal king about?

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N O o b~ w N PP

N N N NN B P R R R R R R R R
A W N BP O © 0 N O 00 M W N B O

PAUL DULBERG February 19, 2020
DULBERG vs THE LAW OFFICES OF THOMAS J. POPOVICH 77

Q What was your initial understanding as to

the limts on David Gagnon's insurance coverage?

A Hans Mast told nme he had $100, 000.
Q Was that in an e-mail?
A There were -- not initially, no, but

| ater on he reiterated that in e-mails, yes.

Q Did you, ultimately, learn that there was
sone additional anpbunt of coverage with respect to
Gagnon's policy?

A Long after Hans Mast was gone, not part

of the case.

Q How nuch was the coverage?

A The All state coverage, | believe, was
300, 000.

Q We'll tal k about the settlenent |ater,

but did you ultimately settle the case again Gagnon
for 300, 000?

A | believe it went to binding nediation.

Q WAs there an award of $300, 000 based on a
hi gh/| ow agr eenent ?

A Yes.

Q Is it fair to say that if Hans nade a
m st ake about the $100,000 in coverage, that that

was corrected and there was never any harm done as a
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result of his --

A No.

Q Explain to ne how you were harnmed by the
representation that there was $100, 000 i n cover age.

A You want ne to explain?

Q Yes.

A Had | known the value of the case, |
woul d have not filed for bankruptcy.

Q Explain to nme why one has sonething to do

wi th the other.

A s ny famly and ne going to dunp noney
into a black hole that we can't recover or is there
a light at the end of the tunnel where | can pay
t hem back.

Q At the tinme that you filed for
bankruptcy, had any settlenent offer been nade from
Davi d Gagnon or his lawers to you?

A At the tinme of when?

Q When you filed for bankruptcy.

A | don't think so. |'d have to check the
dates, but | don't think so.

Q As the case was progressing agai nst
Davi d Gagnon, were your doctors deposed?

A As the case progressed with David Gagnon,
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| believe they were deposed. | don't renenber. 1'd

have to | ook at the dates.

Q Di scovery continued on in the case?

A | believe one doctor was deposed after
the McQuire settlenent. |1'mnot sure, though.

Q Did Hans continue to represent you for

sone period of tine?

A Yes.
MR. FLYNN: |'Ill have you mark this as
Exhi bit 6.

(WHEREUPON, a certain docunent was

mar ked Exhibit No. 6, for

i dentification, as of 02/19/2020.)
BY MR FLYNN:

Q Showi ng you what's been nmarked as
Exhibit 6. Do you recognize this e-mail chain?

A Yes.

Q This is from Septenber 23, 2014. If we
go fromthe bottomup, it appears that Hans said to
you that he wanted to give you the option of finding
ot her counsel at this point if you really want to
take the case to trial, which | think ultimtely
w Il be necessary. Correct?

A Are we at "before | proceed" or "that's
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the very reason"?

Q "That's the very reason."

Is it fair to say he was suggesting you
find anot her counsel in the case at that point?

A Yes.

Q He al so said, "I just do not believe
strongly that defense counsel will offer nuch in the
way of settlenent.”

Do you see that?

A Yes.

Q That's his opinion regardl ess of what he
bel i eved the coverage |limts to be; is that a fair
st at enent ?

A Yes.

Q You responded to him he responded to you

and then you wote an e-mail to himat 8:25 p.m

t hat ni ght?
A Ckay.
Q Do you see that? D d you say, "First,

|"msorry that I'mnot a better witness to help
prove David cut nme with a chai nsaw'?

A Yes.

Q Did you start to | ook for other |awers

to help you in your case agai nst Gagnon at that
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point in tinme?
A. | believe | did, that sunmer. This is

fall, Septenber.

Q You had already started | ooking for new
| awyers?
A | believe that Hans had told ne to start

| ooking for a new |lawer in April of that year.

Q Did he say why?

A We'd have to read his thing. He says
why.

Q Do you recall why he said that to you?

A He did not feel that the case was

provabl e agai nst David. He did not feel the value
of the case was worth it. He did not feel --
actually, this is 2014. The dates are rough.

Q He thought the case agai nst David was
difficult, correct?

A Yes.

Q Have you ever described the case as a he

said, she said with respect to the facts of the

acci dent ?
A He described that to ne nmany tines.
Q Have you al so --
A And | used that back, yes.
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Q Have you ever described this case as a he
sai d, she said case?

A | may have. | don't know.

Q It is your word agai nst David Gagnon's as
to what happened and whose fault it was that day?

A That's what Hans explained to ne as what
t he probl em was.

Q Did you ever describe the accident as a

he said, she said?

A | don't think | called David a "she said"
or me a "she said.”" | don't know. R ght here | do.

Q What do you say there?

A | said, "I'"'msorry that I'"'mnot a better

Wi tness to help prove David cut me wwth a chai nsaw. "

Q He was denying that he even cut you,
correct?

A No, he never denied that.

Q What was your reason for witing this

sentence in that way?

A Because Hans said that he believed David
over nme.

Q Wth respect to what fact at issue?

A Hi s deposition versus mne. He said that

| didn't nake a good w tness.
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Q Wth respect to what points?
A Al of it. He was dunping ne and he was

comng up with his own excuses.

Q You and David were the only ones that
W t nessed this accident?

A Correct.

Q Based on your understandi ng of how t he
evi dence cane out in the case, would you agree that
there were differences with respect to the version
of events?

A Ch, yeah.

Q There were differences between what he
sai d happened and what you sai d happened?

A Ch, definitely.

Q Wuld it be fair to say, then, it would
be up to the trier of fact, whether it be a judge or
ajury, to determ ne who they believed?

M5. WLLIAMS: Objection. Calls for a |egal
concl usi on.

You can answer, if you understand.
BY THE W TNESS:
A | believe it would be up to a judge or

jury, sure.
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BY MR FLYNN:

Q At the bottom of Exhibit 7 you say,
"Bottomline Hans... do the best you can with what
you got."

["'msorry. | didn't mark this one yet.
My apol ogi es.
(WHEREUPON, a certain docunment was
mar ked Exhibit No. 7, for
I dentification, as of 02/19/2020.)
BY MR FLYNN:

Q Showi ng you what's been narked as
Exhibit 7. 1s this an e-mail chain between you and
Hans?

A | don't think it's a chain. | think it's
one.

Q Point is well taken. It's you witing to
Hans?

A Yes.

Q At the bottomit sounds |ike you had been

in the hospital with a mgraine and then you wote,

"Bottomline, Hans... do the best you can w th what
you got."
A Yes.

Q What did you nean by that?
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A He wanted to settle, and | can tell you

right nowthis letter was witten after a very

traumati c experience and -- let ne read it and
refresh nyself. I'mnelting down in this letter.
Q You said after a traumati c experience.

Are you referring to the bankruptcy filing fromthat
day?

A That, in conbination with m graines, yes.

Q David Stretch was your |awer that filed
bankruptcy for you?

A Yes.

Q Did you neet with M. Stretch and di scuss
t he bankruptcy process before you hired hinf

A. Yes.
Q How | ong did you neet with hinf
A | think | asked about it. | don't know.

It may have been a couple of nonths or a couple
weeks before it got filed. | wanted to |earn about
it.

Q Did you, ultimately, list the case

agai nst David Gagnon as an asset in your bankrupt

filing?
A Yes, | did.
Q I s that why the bankruptcy trustee becane
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i nvolved with the binding nediation?
A Yes.
Q Did you ever neet the bankruptcy trustee?
A Yes. The first one.
Q What was the nane of that person?
A The first one was Heeg was her |ast nane.

He-e-g, | think.
Q Again, we established that Brad Bal ke

becane your |awyer in the case on March 19, 2015,

correct?
A Yes.
Q Is it fair to say that your relationship

with Hans Mast was deteriorating over the fall and
begi nning of the winter of 20157

A | would say it had been deteriorating
| ong before that. You can see fromthe |ast exhibit
I"'mnelting down and it was al ready started
deteriorating.

Q By the tine you drafted Exhibit 7, had
you tal ked to other | awers about taking your case?

A | have to go back and | ook, but probably.
If he told ne to | ook at other |awers in April
before this, yes.

Q How many | awyers woul d you say you tal ked
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to between April and the tine you drafted this
e-mail on Septenber 267
A | couldn't count that high, probably.
Q Quite a few?
A Yeah.
Q Did any of themtake your case?
A No.

MR FLYNN: Mark this as Exhibit 8.
(WHEREUPON, a certain docunent was
mar ked Exhibit No. 8, for
I dentification, as of 02/19/2020.)

BY MR FLYNN:

Q Showi ng you what's been nmarked as

Exhibit 8 Is this an e-mail fromyou to Hans Mast?

A Yes. It's an e-mail chain, yes.
Q On February 22, 2015 at 7:42 p.m you

wote to Hans, correct?

A Yes.
Q Hal fway down in that e-nmail nessage you
said, quote, "Now |I'mleft wondering... how hard it

Is to sue an attorney?"

A That is true.
Q You wote that?
A Yes.
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Q The next line you wote, "And yes, | am
and have been | ooking for soneone who will take this
case..."

A That is not in reference to suing the
attorney. That was in reference to the Gagnon case.

Q What did the reference to suing an
attorney nean?

A That was ne bei ng angry.

Q Wth Hans?

A Yes. | was seeing red.
Q You' re suggesting that you may sue hinf
A Yeah. | didn't know that | could. I'm

wonderi ng about it.
Q You, basically, nade a threat, whether it

be a veiled threat or an overt threat to sue him

correct?
A Yes.
Q You, ultimately, sued himfor |ega

mal practice, right?

A Yes.

Q s that what you had in m nd when you
wote this?

A No. This was about dropping Gagnon. The

mal practice i s about dropping the MQuires.
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Q This --
A W're talking -- this is 2015.
Q In this 2015 e-mail you are suggesting to

Hans that you may sue hi m because of the McQiire

settlenent; is that right?

A No.

Q Then what is it that you're saying to
hi nf

A That if he damaged the Gagnon case, |

didn't know if he did or didn't, and |I'mthreatening

because I'mangry. You can see, again, |'mnelting
down here. These are enotional outbursts, | guess.
Q Moving up the page a little bit also on

February 22, 2015 at 8:14 p.m, you say, "To be
honest, you took this case knowng it was ny word

versus his."

A Yes.

Q He said, he said, right?

A Yes.

Q Is that a fair characterization of the

case, your word agai nst David' s?
A That's how Hans kept describing it.
That's the way | put it back to him yes.

Q You didn't correct himor dispute his
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characterization, did you?

A. No. | used his characterizati on.
Q You agreed with it?
A He said -- howdid it go? W had

conversations between these e-nmails on the phone.

Then we would hang up and | would get angry and type

it inan e-mail, type whatever it was that bothered
me so he had it.

Q Let nme ask anot her question, if that's
okay.

Did you ever correct Hans if he call ed

this a he said, he said case? D d you ever say it's

nore than that?
A Do | ever say it's nore than that?

Q Did you ever correct hin? |f he said

it's a he said, he said case, did you say no, that's

not right?

A He said there's no wtnesses. | said,
"I"'ma w tness."

Q You're one of the hes. It's your word
agai nst David Gagnon's, as you said in this e-nmail?

A Yes.

MR. FLYNN: If | could have you mark that as
Exhi bit 9.
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(WHEREUPON, a certain docunent was
mar ked Exhibit No. 9, for
I dentification, as of 02/19/2020.)

BY MR FLYNN:

Q Exhibit 9, is that Brad Bal ke's
substitute appearance that was filed on March 19,
2015 in the case agai nst Gagnon?

A It looks like it, yes.

Q Back to Exhibit 5, which is the second
anmended conplaint. |If | could direct your attention

to Exhibit F. This appears to be a nore conplete
copy of another e-mail we just tal ked about. |Is
Exhibit F nore of the February 22, 2015 e-nail
chai n?

A l"'mnot sure if that's separate or the
sane. Onh, it looks like it.

Q At 7:20 p.m Hans wote to you and said,
"Paul, I can no |onger represent you in the case.
We obvi ously have differences of opinion as to the

val ue of the case."”

Ri ght ?
A Yes.
Q He says, "l've been telling you over a

year now the problens with the case and you j ust
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don't see them"™

Correct?
A That's what it says.
Q Qovi ously, a difference of opinion,
right?
A Yes. Are you talking about difference of

opinion as to the value or difference of opinion of
the problens within the case?

Q Let's go on. He says, "You keep telling
me how i njured you are and conpletely ignore that it
doesn't matter if you passed away fromthe acci dent
because we still have to prove that the defendant
was at fault. Wiile you think it is very clear, it
Is not. M guess is that seven out of ten tines you
will lose the case outright. That neans zero.
That's why |'ve been trying to convince you to agree
to a settlenent. You clearly do not want to."

Did | accurately read that?

A Just that part of that paragraph, yes.

Q So Hans is telling you that in his
opi ni on your case agai nst Gagnon you're going to
| ose it seven out of ten tines, correct?

A In this one, yes.

Q He' s acknow edgi ng that you may have a
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chance.

A | think |ater on he says nine out of ten.

Q In this e-mail he says seven out of ten
you w Il | ose.

A Yes.

Q He's recognizing three tinmes out of ten

you may win, right?

A | don't know what Hans is thinking.

Q Is that what he sai d?

A He says seven out of ten tines you | ose.
Q You understood that there are risks in

taking the case to trial that you could | ose?

A There are unforeseen risks, yes.

Q There are always risks, period, in taking
a case to trial?

A Yes.

Q Bef ore you hired Brad Bal ke and after
Hans told you he couldn't represent you, did you

talk to any other |awyers about taking your case?

A Yes.

Q How many?

A | can't tell you. A lot.

Q Did any of themtell you that they

woul dn't take the case because they didn't think you
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coul d prevail agai nst Gagnon?

A No.

Q Not one?

A No.

Q What are the nanmes of any of the | awers

you tal ked to about taking your case over from
Popovi ch?

A | can't tell you w thout |ooking at
docunents who it was and what date it was, what it
was between these two.

Q | don't think docunents | produced woul d
hel p you in that regard.

"Il just ask you based on your nenory
the nanes of any |lawers you net wwth fromthe tine

Hans wote this February 22 e-mail --

A | believe --
Q Let ne finish.
A | believe --

M5. WLLIAMS: He has not finished his
guesti on.

THE W TNESS: Sorry.
BY MR FLYNN:

Q Fromthe tinme that Hans wote this

February 22 e-nmail and the tinme that Brad Bal ke
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enters an appearance on March 19. Just the nane of
any | awer you --
A | believe that Sal Ferris that | was

tal ki ng about was one of the |awers that | tal ked

to.

Q You' re not sure? You believe that he
was ?

A In between this tine and this tine?

Q Yes.

A | believe it's right around then.

Q VWhat type of |aw practice does Sal Ferris
have?

A | believe personal injury.

Q Did you ever talk to himabout taking

your case before that date?

A Before the date of this e-mail ?

Q Yes.

A I'"d have to look at it.

Q He wasn't one of the original attorneys

t hat you spoke with at the beginning of the case?
A No.
Q Fair to say once Bal ke entered his
appearance on March 19, 2015 that Mst and Popovich

were no | onger your attorneys, correct?
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A Wien Bal ke enters his appearance?
Q. Yes.
A | would believe that, yes.
Q. They were term nated and Bal ke st epped
I n?
A Yes.
Q Can you tell ne how the binding nediation

whi ch proceeded on Decenber 8, 2015 evol ved and cane
to be.

A | was ordered into it froma bankruptcy
court.

Q Wiy is that?

A | believe that the trustee put a notion
up. | don't know who did it. | assune it was the
trustee and the court ordered that it be put into

bi ndi ng nedi ati on.

Q Did you appear at the nediation?

A Yes.

Q Do you recall the nane of the nedi ator?
A Not off the top of ny head, no.

Q One of the exhibits to your second

anmended conplaint indicates it was retired Judge
Janmes Et chi ngham

A That sounds fam i ar.
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Q Do you recall how |long the nediation
| ast ed?

A Al | day.

Q Do you know if the parties submtted
nmedi ation briefs or statenents to the judge?

A | believe both sides submtted a whole
bunch of things.

Q The Boudi ns represented you in this
medi ati on?

A Yes.

Q Because you had fired Bal ke by this
poi nt ?

A Ch, vyes.

Q Directing your attention, again, to
Exhibit 5, the second anended conpl aint and Exhi bit
G Exhibit Gis, apparently, a nenorialization of
the nmedi ation award. Do you see that?

A It's how the judge decided to break it
down, yes.

Q Do you see that there's an award for
future nmedi cal expenses of $200, 0007

A Yes.

Q Si nce that date of Decenber 8, 2015, have

you received any nedical treatnent relative to your
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injuries --

A Yes.

Q Let ne finish. Strike the question.

Since that date, Decenber 8, 2015, have
you received any nedical treatnent for your injuries
I ncurred on January 28, 20117

A You' re asking since the date of the
bi ndi ng nmedi ati on?

Q That's right.

A Yes.
Q VWhat nedi cal treatnent have you received?
A | do an ongoing with the neurol ogist for

t he dystoni a.

Q That's in your right arnf
A Yes.
Q Have you cal cul ated the nedical bills

that you' ve incurred since that day?

A No, | have not.
Q Are they anywhere near $200, 000?
A It depends if you calculate wth or
W t hout insurance. | know what | pay, but then I

have to pay for the insurance that pays for that.
Q How nuch have you paid out of pocket

since that date for nedical treatnent on your arnf
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A | don't know, offhand.
Q Was there any doctor that opined that you

woul d require $200,000 in future medi cal expenses?

A | believe so.
Q Whio was that?
A. | believe that was Dr. Patel. | don't

know t hat she said $200, 000. She was the doct or
that was handling it at the tine.
Q Did you di scuss your injury with the

medi ator at the nedi ati on?

A He did ask ne a few questions.
Q How nuch tinme did you spend wth hinf
A On and off. He would cone in and ask ne

questions and then go away and then cone in and
woul d ask nme questions and then go away.
| don't renmenber which one was the

medi at or, which one was the Allstate adjuster, which

one was the -- | don't renenber.

Q You' re not sure which one was the
nmedi at or ?

A They cane in and they said they are going

to ask you sone questions and | answered them
Q As you sit here today, you don't know how

much face tine you had with the nmediator that day?
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A | don't renmenber the face of which one is
whi ch.
Q Did the issue of | ost wages ever cone up?
A At the nediation with ne?
Q Yes.
A | don't renenber.

Q Did you ever nmake a cl aimof | ost wages
of $250, 000?

A | may have.
Do you know what that was based on?
Yeah.
What is that based on?

Past and future.

o > O >» O

What past wages had you ever earned that
could lead to an award of $250, 000?

A To nme, that's not a very high nunber. |
think I asked for nore than that. It would be an
average over a certain nunber of years plus benefits
and that's all |ost.

Q Wuld it be fair to say that your incone
woul d be accurately reflected in the tax returns
you' ve produced in this case, so | don't want to ask
you about each one of thenf

A | would say ny personal incone, yeah.
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Q Have you filed personal tax returns since
20157
A Tri ed.
Q | didn't ask you if you tried.
A No. They won't let nme. They said |

don't make enough anynore.

MR FLYNN: | believe the next exhibit is 10.
(WHEREUPON, a certain docunent was
mar ked Exhibit No. 10, for
I dentification, as of 02/19/2020.)

BY MR FLYNN:

Q ' m handi ng you what's been marked as
Exhibit 10. This is a six-page binding nediation
agreenent. The copy | have is unsigned.

Do you recogni ze this as the nedi ati on
agreenent that governed your Decenber 8, 2016
medi at i on?

A Yes.

Q If | could direct your attention to --
first, let ne ask you.

Do you know why the bankruptcy trustee or
t he bankruptcy court ordered binding nediation as
opposed to nonbi ndi ng?

A | have no idea.
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Q On page 4, section F, subsection B -- |I'm
sorry, 1B. It says, "The parties agree that for

this nediation the m ninumaward to Paul Dul berg
wi Il be $50,000. Also, the nmaxi numaward to
Paul Dul berg will be $300, 000."

Do you see that?

A Yes.

Q Do you know why the parties agreed to
t his high/l ow agreenent ?

A No.

Q Do you recall alleging in your origina
conpl ai nt agai nst Popovich that there was a high/l ow
agreenent ?

A There is. There was.

M5. WLLIAMS: Can you repeat the question,
pl ease.

(WHEREUPON, the record was read by
the reporter as requested.)
BY THE W TNESS:

A | don't know. 1'd have to read it.

M5. WLLIAMS: | asked her to read it. And you
had answered it previously.

BY MR FLYNN:

Q Directing your attention back to
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Exhibit 4, which is the original conplaint in this
case. Page 4, paragraph 16.

A kay.

Q There's a sentence that begins wth,
"Unfortunately, a high/low agreenent had been
execut ed by Dul berg reduci ng the nmaxi nrum account he
coul d recover to $300, 000 based upon the insurance
policy available."

Do you see that?

A Yes.

Q It's not your position or testinony that
Popovi ch had anything to do with the high/low
agreenent ?

A That was a m stake in there. No.

Q You woul d agree that Popovich had not hi ng
to do with the high/low agreenent?

A | believe that events that unfol ded the
way they did was due to Hans Mast's initial
assessnent of the value of the case.

Q Let ne ask it a different way.

Di d Popovi ch have any idea that this
hi gh/ | ow agreenent existed when it was entered into?
A | don't know.

Q Do you have any reason to believe that he
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di d?
A | don't know. | don't know how much the

Boudi ns were in contact with them because they

wor ked together. | don't know.
Q What do you nean, "they worked together"?
A They wor ked together on all different

cases. That's a small county out there.

Q Did you ever wite to Hans and accuse
Popovi ch of having a conflict of interest because he
may have gone to high school with David Gagnon?

A | did learn that.

Q Do you believe the fact that soneone went
to high school wth another person may give rise to
a conflict of interest in a lawsuit?

A | was shooting in the dark and guessing
why they didn't see this as a viable case.

Q Do you think that was appropriate to send
to your |awer at the tine?

A When you' re wondering why they are doing
what they are doing and you learn that and they were
pretty nmuch in the sane class and they all knew each
other and it's a small town, |let ne ask you, are you
friends with the guy I'msuing? That's an

appropriate question.

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N O o b~ w N PP

N N N NN B P R R R R R R R R
A W N BP O © 0 N O 00 M W N B O

PAUL DULBERG

DULBERG vs THE LAW OFFICES OF THOMAS J. POPOVICH

February 19, 2020
105

Q You didn't say that. You asked if they
went to school together.

A Correct.

Q Popovi ch did not enter into this high/low
agreenent on your behal f, correct?

A Popovi ch, no.

Q When | say "Popovich,” | nmean generally
t he Popovich firmand your |awers.

A This was years later. No.

Q They had nothing to do with it, right?

A | wouldn't say anything to do with it.

Q W t hdr awn.

that's contained in the nediati on agreenent?

A

Q
t he bankru
att or neys?

A

agreenent of all

Q You don't think Popovich had anything to
do wth drafting this high/low agreenent, do you?

A | don't know that he did or didn't.

Q Do you have any reason to believe that he

Who drafted this high/l ow agreenent

|"mnot sure who drafted it.
Wuld it have been either the nedi ator,

ptcy trustee, your |lawyers or the defense
| assune that this would have been an

of them
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di d?

A At this point, no.

Q Continuing on in Exhibit 4. Directing

your attention to the bottom of page 4,
par agraph 10.

A Exhibit 4. Say it again.

Q The bottom of page 4, paragraph 20. This
I's your conpl aint agai nst Popovich and Mast.

A Thi s has been anended since then.

Q | understand. Paragraph 20 reads,
"Fol |l om ng the execution of the nediation agreenent
with the high/low agreenent contained therein and
the final nediation award, Dul berg realized for the
first tinme that the informati on Mast and Popovi ch
had gi ven Dul berg was fal se and m sl eadi ng and t hat,
in fact, the dismssal of the McCQuires was a serious
and substantial m stake."

Do you see that?

A Yes.

Q Can you tell ne, as you sit here today,
what fal se and m sleading information did Mast and
Popovi ch give you?

A That | realized on the day of the --

followi ng the execution of the nediation agreenent?
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Q Correct.
A The liability of the MCQuires.
Q What was fal se about it?
A What nmade them liable and what didn't.
Q What is it you |l earned to di spute what

you were told?

A | learned froma reliability expert that
had the report there that day that the McQuires
provi ded the tools which made Gagnon an agent of the

McCGuires. He was working at their behest.

Q VWho was this liability expert?
A What's his nane?

Q He's a doctor?

A Yes.

Q Continue on with that paragraph.

"Fol | om ng nedi ation, Dul berg was advised to seek an
| ndependent opinion froman attorney handling | egal
mal practice natters and received that opinion on or
about Decenber 16, 2016."
Do you see that allegation?

A Yeah.

Q Who advi sed you to seek an independent
opi nion froman attorney handling | egal nal practice

matters?
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A | believe that was Boudi n.
Q You believe that or you know that?
A | know t hat .
Q You alleged it in this conplaint so it's

| nportant that we know who that was.
A Yes, that was Boudi n.
Q Boudin told you to seek an i ndependent

opinion froman attorney that handl es mal practice

matters?
A Yes.
Q It says you received that opinion on or

about Decenber 16, 2016.

A Yes.

Q That's separate and apart from any
opi nion you may have received froma liability
expert, a doctor, an expert on chai nsaws?

A Yes.

Q Who was the | awyer that you received a

| egal opinion fromon Decenber 16, 20167

A | believe that woul d be Thomas Gooch.
Q The drafter of this conplaint?
A |'d have to | ook at the dates because |

think -- Decenber 8th was the nediation; i1s that
ri ght?
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Q Correct.
A So the 16th woul d sound about right to be

meeting wth Gooch, but |I can get that date.

Q You net with Gooch --
A Soon, within weeks. |t was quick.
Q Now t hat the door has been opened, you

fired Gooch in this case, correct?

A Yes.

Q He drafted this conplaint and he's al so
t he one that gave you an opi ni on about | egal

mal practice liability on the part of ny clients?

A Yes.

Q What is it that he told you on
Decenber 16, 20167

M5. WLLIAMS: (Objection. | don't think we've
wai ved that privilege, but -- can we go off the

record for a second?

MR. FLYNN: | don't want to go off the record.
|'ve asked this interrogatory in about five
different ways and it hasn't been answered
appropriately.

The al l egation was nmade in the conpl aint.
That's why | drafted the interrogatory the way |

did. 1 don't think that there's been a square
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answer to it. This is clear that you're talking
about a | egal opinion.
BY THE W TNESS:

Q Is this the sane wording as we have in
the current conplaint?

BY MR FLYNN:

Q It's not exactly.
A What woul d this be valid for, then?
Q You' ve rai sed a response to a statute of

limtations defense in this case and pl aced your
knowl edge of the nal practice and the date of
I ncurring of an injury at issue.

Because your discovery of mal practice has
been placed at issue, it's our position that you've
wai ved privilege anyhow with respect to this
conversation on Decenber 16, 2016.

A " mnot sure --

M5. WLLIAMS: There's not a question pending.
"' mgoing to nake a standi ng objection as to
privilege wth Gooch.

If we can agree that that objection wll
stand, we can go through this line of questioning
and then if we need to |later, have a judge determ ne

whet her or not that |ine of questioning is
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adm ssible. Are you agreeable to that?

MR. FLYNN: |'m agreeable to continuing on for
a fewmnutes. | want to explore. 1'll try to lay
foundation for -- to confirmthis wasn't anyone

el se, for starters. Wy don't we continue on and if
you need to raise it again, we can talk.

M5. WLLIAMS: OQherwise, I'"'mjust going to
raise it to every single question you ask. | just
don't want to have to continue to nake the objection
as to -- if questions are asked about advice given
by a I egal mal practice attorney, |I'mgoing to raise
an objection as to that.

MR. FLYNN: Ckay. But this is why we had the
201K conferences, multiple 201K conferences. [t was
made clear, to ne, that there was a waiver with
respect to subsequent counsel.

M5. WLLIAMS: Tom Gooch isn't subsequent
counsel .

MR. FLYNN: The all egation has been nmade in
this conplaint and apparently this is subsequent
counsel subsequent to ny client's representation.

M5. WLLIAMS: It is a different case. It's
not subsequent counsel in the underlying case. It's

a new case.
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MR. FLYNN: We'll get to the interrogatory in a
few mnutes. |'Il pull that out.
BY MR FLYNN:

Q Let ne ask you. |Is there any other
attorney besides M. Gooch that gave you an opi ni on

that's referenced here on Decenber 167

A No one that isn't privileged.

Q Could it have been anyone el se?

A No.

Q So Gooch is the only person that's being

referenced here in this allegation that's in your
conplaint that's a public record?

"' m not asking you right now what the
opinion is. I'magoing to do that later. |'m asking
you who gave it to you. |It's not anyone besi des
M. Gooch, correct?

A Yes. It was Thomas Gooch.

Q He drafted the very conpl aint that that
all egation is contained in?

A Yes.

Q Dr. Landford was the liability expert
that you referenced earlier, correct?

A Yes.

Q Back to the allegation that Gooch and --

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com




© 00 N O o b~ w N PP

N N N NN B P R R R R R R R R
A W N BP O © 0 N O 00 M W N B O

PAUL DULBERG February 19, 2020
DULBERG vs THE LAW OFFICES OF THOMAS J. POPOVICH 113

t hat Popovi ch and Mast provided you fal se and

m sl eading information. That information was sinply
their legal opinion on the McGQuires' liability;

isn't that correct?

A No. There was not hing sinple about that.
That's a very conplex series of things that go all
the way back to before the McGQuire settlenent.

Q They didn't lie to you, did they?

A It depends on how you define |ie.

Q How do you define |ie?

A I f you know better and you say sonethi ng

else, that's alie. Onssionis alie.

Q Did they provide you with anythi ng ot her
than a legal opinion as to the McGuires' liability?
A Yes. They provided ne wth case | aws.

They provided ne with all different stuff. Yes.

Q VWhat ever the advice that was given to you
on Decenber 16, 2016, you felt that you were m sl ead
by Popovich and Mast at that point in tinme, correct?

A At that point intinme it was confirnmed to

me that | had a valid case agai nst Popovi ch.

Q You had a valid nal practi ce case agai nst
Popovi ch?
A Yes. | did not know before that.
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Q As of Decenber 16, 20167

A Yes.

Q Wiy is it that you didn't file that
| awsuit until nearly a year |ater on Novenber 28,
20177

A | believe because Thomas Gooch had sone
health issues and then his wife had sonme health
I ssues. It took a while.

(WHEREUPON, a certain docunent was

mar ked Exhibit No. 11, for

I dentification, as of 02/19/2020.)
BY MR FLYNN:

Q ' m handi ng you what has been marked as
Exhibit 11. This is one set of your suppl enental
Answers to Interrogatories.

First, 1'll ask you if that is your
verification and signature at the end?

A That is ny signature.

Q Again, | don't know if that verification

was attached to this original docunent. |t may have

been. But there's been sone confusion wth respect

to these verification pages. This is your signature

and you answered these interrogatories, correct?

A Yeabh.
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Q So this is a valid verification page with
respect to this discovery docunent; is that a fair
st at enent ?

A This is supplenental to original answers.

Q That's your signature and you agree these

are your answers?

A |"ve reviewed them and we went over them
and yes, | agree.

Q And they are accurate?

A As accurate as we can be.

Q If | could direct your attention to

Interrogatory No. 26. Do you see that?

A kay. Yes, | see it.

Q This is simlar to what we just tal ked
about a few mnutes ago. |'Ill read the
interrogatory to you. "ldentify and describe the

fal se and m sl eadi ng i nformati on Mast and Popovi ch
provided to you and explain how you realized for the
first time in Decenber of 2016 that the information
was fal se and m sl eading and the di sm ssal of the
McCGuires was a serious and substantial m stake as

al l eged in paragraph 56 of your second anended

conpl aint."

Do you see your supplenental answer here?
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A | see it, yes.
Q You reference the nedi ati on award and

then you state, quote, "At that tine Dul berg
realized that Mast's advice to settle with the
McCGuires for $5,000 was incorrect because Mast had
cited Dul berg being able to recover in full from
Gagnon as his reasoning."

A | do.

Q Can you expl ain what that neans because |
don't quite understand it.

A Hans Mast assured ne -- | want to go back
to 2013, the Fall between Cctober and the signature
of the final release for the McQuires.

He assured ne that, he said -- at that
time he didn't tell nme what anybody's policies were.
He assured ne that if we let the McGuires out of the
case, Gagnon has enough i nsurance, you're going to
get everything fromhim so it doesn't matter that
you're carrying the McGQuires in the case.

Q The next interrogatory is 27. "ldentify
and describe the expert opinions provided to you in
Decenber 2016 as alleged in paragraph 57 of your
second anended conplaint including the identity of

the expert, any opinions and any other infornation
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provi ded by the expert which caused you to learn in
the summer of 2016 and becane reasonably aware that
Mast and Popovich did not properly represent you."

What does the sumrer of 2016 have to do
with your discovery of mal practice?

A Technically, | was sent Dr. Landford's
report -- | mght be off alittle by a couple nonths
here, but | think in July of that year. And |I read
It, but I didn't -- you don't catch everything the
first tinme you read it.

It was not until later that | caught the
part of the report that was brought to the
attention -- it caught ny eye when | was sitting
there and reading it.

Q You didn't read any of this interrogatory
or the original interrogatory as requesting | egal
opi nions that you had all eged that gave you notice
that there was a nal practice clai magai nst Mast and
Popovi ch?

A Excuse ne?

MR. FLYNN: Can you read that back.

(WHEREUPON, the record was read by

the reporter as requested.)
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BY THE W TNESS:

A The way she said it, | don't understand.
BY MR FLYNN:

Q "Il rephrase it.

We' ve known about this allegation in the
original conplaint since it was filed. You received
sone legal opinion in 2016. That's why you didn't
know you had a nal practice case agai nst Mast and
Popovi ch.

We asked you in discovery answers a
couple different ways what those | egal opinions are.
You didn't read 26 and 27 as requesting information
about | egal opinions?

A | don't know that an expert w tness woul d
be considered a |l egal opinion. Wuldn't that be
nore |ike an attorney?

Q "Il ask you again. Wy is it that you
first becanme aware of a legal mal practice matter
agai nst Mast and Popovich on or about Decenber 16,
20167

A Decenber 16th | was talking to a | egal
mal practi ce attorney.

Q You were told that there was a case

agai nst - -
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A A valid case, yes.
Q -- Mast and Popovi ch?
A Yes.
Q Wiy is it you didn't know about this

valid case prior to that date?

A Because | hadn't tal ked to anybody t hat
was a | awer that specialized in that area.

Q VWhatever it is that he said to you gave
you the basis for believing you had a valid case
agai nst Mast and Popovi ch?

A Very nmuch so, yes.

Q You're wthholding that information from
me right now, as we sit here. You won't tell ne
what that expert said, correct?

M5. WLLIAMS: Repeat the question.

(WHEREUPON, the record was read by
the reporter as requested.)

M5. WLLIAMS: |[|'m asserting attorney-client
privilege on behalf of nmy client for Gooch's advice
on Decenber -- in Decenber of 2016.

However, because | want to nove forward
Wth this deposition, if he can answer the question,
| believe we should go ahead and nove forward and

have hi m answer the questi on.
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"1l assert the privilege with the
under standi ng that this may have to be briefed
| at er.

MR. FLYNN: To be stricken later?

M5. WLLIAMS: Right.

MR. FLYNN: The substance of the answer he can
put on the record. You're just saying you may nove
to strike it later?

M5. WLLIAMS: Right. | want to nmaintain the
privilege with the objection, but I don't want to
have to call the judge right now | don't think
It's sonmething we should have to call the judge
about right now

MR. FLYNN: Just for the record, | believe it's
been placed at issue by virtue of the first anended
conplaint. The responses to the statute of
limtation defenses that were raised in very
di spositive notions before Gooch withdrew fromthe
case, the gist of that is the discovery rule has
been raised and, therefore, it's our position that
the date of discovery has been placed at issue and,
accordingly, any legal opinions that were provided
to this plaintiff have been exposed and that we're

entitled to know what those are.
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M5. WLLIAMS: Can | also note one nore thing?

MR. FLYNN:  Sure.

M5. WLLIAMS: In the supplenental -- in the
request it specifically refers to paragraph 57 of
t he second anended conplaint, which is different.

MR. FLYNN: It is different. 1'll acknow edge
that. | believe that the prior original
I nterrogatories asked for any opinions relative to
the di scovery of the mal practice. | could be wong.
There was a reason | asked this and that's why |
believe that's what it was about.

M5. WLLIAMS: So --

MR. FLYNN: That particular one | agree wth
you i s not phrased as calling for --

M5. WLLIAMS: Right. That's the question that
was asked. W answered the question that was asked,
whi ch that particul ar paragraph does not refer to a
| egal expert. It just nmerely -- I'Il read it out
loud. "It was not until the mediation in Decenber
of 2016 based on the expert's opinion that Dul berg
retain for nediation that Dul berg becane reasonably
awar e. "

| just want it clear that he did answer

the question that was asked. | understand your I|ine
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of questioning and we'll agree to nove forward.
MR. FLYNN: | believe there were other

di scovery requests that did point to that and |
think we can take a break here and | can find them
fairly quickly because | think we're getting cl ose
to the end anyway.

M5. WLLIAMS: Ckay.
BY MR FLYNN:

Q Did you ever receive any noney fromthe

medi ati on awar d?

A No. | received noney fromthe bankruptcy
itself. It was a surplus bankruptcy.

Q There was a $300, 000 award given in the
medi ati on.

A That did not go to ne. That went to
bankr upt cy.

Q It was collected on your behalf and paid

to the bankruptcy trustee, correct?

A Correct.

Q Al $300, 0007

A | don't know that because | think -- |
don't know how exactly it works. | heard attorneys
have a lien that's special. | don't know how they

break it up. | assune it goes to the trustee.
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Q The Boudins weren't working for free.
They got sonething out of it, right?

A Yes.

Q The trustee took the remai nder and paid
off sone of your creditors, correct?

A Correct. Al of them

Q But the award was paid to the trustee on

your behal f?

A | believe so. | don't know how it
wor ked.
Q How nuch was the surplus after your

creditors were paid?

A After just the creditors?

Q How nuch did you get?

A How nmuch did | get?

Q Yes.

A A third.

Q ' m aski ng how nuch noney did you get?
A A third of the award.

Q Dol l ars. How nmuch noney did you get?
A Roughly a hundred.

Q $100, 0007

A | don't know the exact nunber. |[It's

roughly a hundred.
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Q Was there a check that was issued to you?
A By the trustee, yes.
Q Did you cash it?
A Yes.
Q At what bank?
A McHenry Bank & Trust.
Q Do you still have an account there?
A Yes.
Q Do you have a copy of the cancel ed check?
A |'"'msure the bank has a photo thing.
Q You can request a copy of the check,
correct?
A | could. | could see if they got it.
Q | would ask you to do that. |If you have

any ot her docunentation relative to the payouts that
were nmade by the bankruptcy trustee on your behal f,
we are requesting that information.

MR. FLYNN: Wiy don't we take a break and I'm
going to |l ook for one docunent and then we're just
about done here.

(WHEREUPON, a recess was had.)

MR. FLYNN: Mark these as the next two.
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(WHEREUPON, a certain docunent was

mar ked Exhibit No. 12, for

I dentification, as of 02/19/2020.)

(WHEREUPON, a certain docunent was

mar ked Exhibit No. 13, for

I dentification, as of 02/19/2020.)
BY MR FLYNN:

Q "' mgoing to show you what |'ve narked as
Exhibits 12 and 13. Twelve are your answers to Hans
Mast's interrogatories. Thirteen is your responses
to Popovich's request for production.

Interrogatory No. 1 from Mast asks,
“ldentify and descri be each and every way that
Popovi ch or Mast breached any duty of care to you,
the date of the breach, and when and how you becane
aware of the breach.”

Do you understand that?

A Yes.

Q So howis it they commtted mal practice?
A May | see it?

Q I'"'mgoing to showit to you in a second.

| only have one copy.
This is basically, how did you first

become aware that they commtted nal practice?
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That's the essence of that interrogatory.

Here is your response. | can show t hat
to you. It doesn't reflect any discussion wth any
mal practice | awer in Decenber of 2016.

Tell me --

A Let nme read it again. W're talking

about No. 1 on this?

Q Correct.

A Ckay.

Q You understand it?

A Yes.

Q Wul d you agree that the | egal opinion

you recei ved on Decenber 16, 2016 is responsive to
that interrogatory, whatever it is that you were
tol d?

A Yes.

Q You didn't identify this Decenber 16,

2016 discussion in the answer to that interrogatory,

correct?
A Say that again.
Q Your discussion with M. Gooch on

Decenber 16, 2016, that's referenced in your
original conplaint, you didn't respond and identify

it inthis answer to the interrogatory, correct?
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A This asks for every way Popovich or Mast
breached the duty of care. It didn't ask for
Gooch' s opi ni on.

Q How did you find out that Mast and
Popovi ch breached the duty of care to you? Because

Gooch told you, right?

A Yes.

Q That's what you've alleged here in this
conpl ai nt.

A Yes.

Q Here |I' m asking you, each and every way

that they ever breached a duty of care to you. |
covered the waterfront. You didn't answer --

A On the McQuire case it was between
Cct ober 2013 and January 2014. Yes. There's a
multitude of things and that's why | |isted a range.

Q ' m aski ng when you becane aware of it,
in that interrogatory. Do you see that?

A | becane aware of that when Thomas Gooch
read them and said there's a problem here.

Q That's not the way you answered the
I nterrogatory, correct?

A | answered the first part. | did not

answer after the comma and t he and.
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Q There's no objection and indication that
any information is being withheld, correct?

A Excuse ne?

Q There's no objection and an indication
that you're withholding --

A | was not w thhol di ng.

Q "Il show you Exhibit 13. It asks --
Exhi bit 13 are the production requests to you.
Nunber 8 asks for you to produce a privilege |og
i dentifying the creator and recipient of any
docunent w thheld, the basis for any clained
privilege, the date the docunent was created and the
date the recipient received the docunent.

The answer is, "The plaintiff is only
wi t hhol di ng attorney-client conmuni cati on between
hi s successor counsel."
s that your answer to the production

request and did | accurately read No. 87

A May | consult with her for a m nute?

Q Sur e.

THE WTNESS: Can we go off the record?

M5. WLLIAMS: [|f you can answer the question,

answer the question first.
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BY THE W TNESS:

A It's been a while since |'ve done this,
so I'mnot sure who the successor counsel is. Is it
her or is it the Boudi ns or Bal ke?

BY MR FLYNN:

Q | think successor counsel, we can both
agree, the successor counsel in the underlying case
whi ch woul d be Bal ke and then Boudi n.

You didn't identify any docunents
wi t hhel d ot her than docunents between you and
successor counsel, correct?

THE WTNESS: | believe we wai ved those, didn't
we, for Bal ke and Boudi n?

M5. WLLIAMS: For Bal ke and Boudin we can
represent that we wai ved those.

BY MR FLYNN:

Q Let nme ask a different question.

Did Gooch communicate with you in witing
relative to his opinion that you had a | egal

mal practi ce case agai nst Mast and Popovi ch?

A In witing?
Q Yes.
A | suppose the agreenent between us that

he woul d represent ne because | had the case is a
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docunent in witing.
Q Did he tell you -- strike that.

The di scussion that you reference in the
conpl ai nt, paragraph 20 of Decenber 16, 2016, was
that a face-to-face communication with Gooch?

A What nunber is that?
Q Exhi bit 4, paragraph 20. The | egal

opi nion you received, was it verbal, was it witten?

A | believe it was verbal.
Q Now, |'m going to ask you what he said.
There was an objection and that will be addressed by

the Court later. Please tell nme what Gooch told
you.

A He read what | brought him | ooked
t hrough sone things, and | don't renenber if it was
the sane day that we tal ked to himor he took a day
or two. | don't renenber. He got back to ne and he

said, "You have a case here. You have a valid

case. "

Q Did he say why?

A On the basis of what | brought to him
Yes.

Q Specifics, though. | don't want to talk

about generalities. D d he tell you what Mast and
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Popovi ch did wong and how it injured you?
A How it injured ne? Yeah.
Q The first part of ny question was, did he

tell you exactly what they did wong in connection

with your -- their representation of you?
A He probably did. [|I'mnot recalling it
right now |I'mpulling a blank.

The parts of the conversation |I'm
remenbering, and for sone reason |'mnot pulling it.
We've been at this a while and this is a | ong thing.
Yes, he said based on what he saw, he saw reason for
mal practi ce.

Q You don't renenber any details, as you
sit here? D d you discuss the liability of property
owners in Illinois?

A Vell, if they were just property owners
in the case, that would be one thing, but they
weren't just property owners.

Q That wasn't ny question. |'masking if
you di scussed it?

A Certainly.

Q You and Gooch di scussed the liability of
the McGuires in the case?

A Yes.

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N O o b~ w N PP

N N N NN B P R R R R R R R R
A W N BP O © 0 N O 00 M W N B O

PAUL DULBERG February 19, 2020

DULBERG vs THE LAW OFFICES OF THOMAS J. POPOVICH

132

Q What did you say to himand what did he

say to you?

A | showed himthe expert opinion.
Q The chai nsaw expert?

A Yes.

Q Did you show hi many deposition

transcripts?
A Yes.
Q Whi ch ones?

A Al of them
Q And he read them before you tal ked?
A | don't renmenber. Like | said, it nmay

have been a few days between our initial neeting and

bringing the whole file that | had and trying to get

what the Boudins had and letting himgo through it.

| don't renmenber how | ong that took.

Q How did you transmt the docunents to
him - -

A My brother carried them

Q Let nme finish.

How did you transmt the docunents to
M. Gooch, including the deposition transcripts?

A | believe we brought hima box.

Q So you physically handed the docunents to
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hi nf

A | didn't physically hand them M
br ot her did.

Q Did you comunicate wwth M. Gooch by
e-mail, at all, leading up to this neeting?

A No.

Q Did he ever wite you any letters?

A An e-mail or regular mail or what are you

t al ki ng about ?

Q Any | etters what soever.

A Thr oughout the course of his
representation, yes.

Q What about in Decenber of 20167

A | believe we started communicating in

Decenber, yes.

Q But in witing?

A In e-mails, sure.

Q Did he discuss --

A W may have. [|'mnot -- whenever we
started -- whenever he started sending nme things and
goi ng back and forth, | don't renenber the exact

date, but it was right after he started representing
me, sure, we exchanged e-mails and started, yes.

Q When di d Gooch begin representing you?
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A The day that he agreed to represent ne.
| believe it would have been the day that he deci ded

t hat he had a case.

Q On or about Decenber 167
A Yes.
Q At that point in time, or shortly

thereafter, he comunicated with you in witing the
details of the breach of the standard of care
commtted by Popovich and Mast; is that correct?

A | believe he started to detail those out
in the conplaint and we were working it back and
forth trying to get it right.

Q When did you first exchange drafts of the
conpl ai nt?

A |'"d have to | ook back in the e-mails. |
don't renenber the dates.

Q Did you | ook for any of these e-nmails in

connection with ny discovery requests in this case?

A At the tinme | think we thought they were
privil eged.
Q That privilege objection wasn't exactly

made. My question is, did you | ook for thenf
A Did | look for then? | have them

Q | would ask that you preserve each and
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every comruni cati on between you and M. Gooch, all
written comuni cations, even phone records that
m ght reflect the dates and tines of your phone
communi cations, if any. D d you use a cell phone

back t hen?

A | used VO P over a data |line.

Q Who was your carrier?

A Conctast .

Q s that still your carrier?

A Yes.

Q Do you have the sane phone that you
utilized?

A Sane phone nunber for 50 years, yes.

Q What el se could you renenber that Gooch

told you on or about the 16th of Decenber 2016 about
Mast and Popovi ch breaching the standard of care and
how it danmaged you?

A Say that again.

Q What, if anything, else do you recall
about your discussions with Gooch on Decenber 16
regardi ng the breach of the standard of care by
Popovi ch and Mast and how it injured you?

A W di scussed the whol e scenari o between

Cct ober and January and what happened. [t was
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pretty detailed. W discussed everything that you
see that's been comunicated in the e-mails. He
didn't have nuch else to go on other than the
docunents and the e-mails.

Q You' re tal king about the e-nmails between
you and Hans fromthe fall of 20137

A Yes.

Q Utimately leading to the $5,000
settlenment?

A Yes.

Q O her than you have a case, what did
Gooch say to you?

A He said that they definitely commtted
mal practi ce.

Q Did he ever put this in witing?

A Did he ever put it in witing? | think
he backed it up by filing a suit. That's
docunent ed.

Q Again, the suit wasn't filed until
Novenber of 2017.

A Yes, he had sone health problens and then
his wife had sonme health problens. Believe ne, |
was pushing for himto get that done.

Q From Decenber of 2016 until the conpl aint
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was filed, you exchanged sone drafts of conplaints

wi th hinf

A | believe he let nme see what he wanted to
put in the conplaint. | got to review sone things.
O course | had, do this or that's not right. In

fact, a couple of these things in here we had to
definitely -- you caught one. He totally worded it
wong. It was wong. W had to anend.

M5. WLLIAMS: Hi s question was, did he give
you drafts for you to review?

THE W TNESS: Yes.
BY MR FLYNN:

Q These were exchanged by e-mail ?
A | believe so, yes.
Q So you woul d have records of thenf
A Yes.
Q Any comments with respect to the
pl eadi ngs, as well, did you ever ask himquestions?

Did he explain to you the basis for the allegations

in the draft conplaints, simlar to what you did

W th Hans?
A Over many tinmes, yes.
Q This is all reflected in e-mails?
A Yes.
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Q Utimately, you didn't file unti
Novenber of 20177
A Correct.
Q Popovi ch ceased bei ng your | awer
March 19 of 2015, correct?
A That sounds about right.
Q Until Decenber 16, 2016, you didn't have

any reason to believe there was a nal practice case

agai nst - -
A Say the date again.
Q Until Decenber 16, 2016, you didn't have

any other reason to believe there was a nal practice
case agai nst Popovich and Mast?

A | did not know that | had a case, no.

Q You threatened one with respect to the

Gaghon case --

A Yes.

Q -- at another point in tinme, correct?

A | think I threatened hima fewtines in
there. Yeah. | was actually nice to what | really

wanted to say.
Q Subject to the ruling on these
obj ections, you don't recall any other specific

details that you discussed with Popovich -- |I'm
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sorry -- Gooch on Decenber 16, other than what we
al ready tal ked about ?

A | discussed the exact sane things that
you -- the sane docunents that you al ready have. W
went over the case that Mist and Popovich had
against the McGuires. He followed through all the
way to the end. W went over the whole case. You
see as much as he did.

Q Did Gooch ever explain to you why the
McCGui res woul d have been |iable any nore than Mast
explained to you that they wouldn't be |iable?

A He said he agreed right away. He said
t hat's obvi ous.

Q Di d Gooch ever provide you with any cases

or statutes?

A Provide to ne, maybe. Maybe. | don't
know.

Q Wul d that be by e-mail?

A It could be. | was in his office quite a

fewtinmes. He may have.

Q As you sit here today, other than you
have a case agai nst Popovich and Mast, what did
Gooch tell you specifically that was any different

t han what Mast and Popovich told you with respect to
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the McCGQuires' liability?

A That they were definitely liable. He
tried to say that -- |ike Popovich and Mast were
first- or second-year |awers and that they may have
made a m stake here.

| said they've got 20 years in this. You
think they'd know the difference. That's the kind
of thing. He agreed with ne. Twenty years, yeah,
t hey shoul d have known better.

Q Did you ever discuss the specifics of the
McGQuires' potential liability with Gooch?

A Liability with Gooch?

Q Wth Gooch, did you ever discuss the
specifics of the McQuires' liability other than he

t hi nks you have a case?

A Yes.

Q Did he ever tell you why? Wat was it?

A Because he agreed with the expert's
opi ni on.

Q The expert on the chai nsaw?

A. Yes. The liability expert.

Q The expert said you should use safety

goggl es and gl oves and things |ike that?

A He said nore than that, but yes.
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Q Do you know who conm ssioned that expert
report?
A Boudi ns.
Q Do you know when the first draft of that

doctor's expert report was circul ated?

A | heard that Boudin got it in February,
maybe. | don't think I got it until July, but I'm
not sure about that.

Q July of what year?

A The sanme year as the nediation.

Q Of 20167

A Yeah.

Q So you actually read it in advance of the

medi ati on?

A | tal ked about this earlier. | said yes.
You don't catch everything the first tinme you read
it. | was sitting there at the nediating table and
| was reading it and | caught it and | turned to

Randy and | said, after it was over, does this

mean -- that neans.
Q Means what ?
A Does this mean the McGuires are |iable?

Yeah, that neans they are liable. He said, call ny

office after everything and I'l|l give you a nane for
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an attorney you should go see.
MR. FLYNN:  Any followup, Julia?
M5. WLLIAMS: | have two foll ow up questions.
EXAM NATI ON
BY M5. W LLI AMVS:

Q Did you ever give Hans authority to nake
a settlenent demand regarding M. Gagnon?

A | think at one tine in one of ny neltdown
|l etters | said get whatever you can, but no, | never
actual ly signed anything saying you have the right
to offer a settlenent.

Q Did you ever give Hans authority to nake
a settlenment demand with regard to the McQuires?

A A demand, no. He said he was going to
probe and see what was out there, and | said, if you
want to do that, that's fine.

M5. WLLIAMS: | have no further questions.

MR. FLYNN: Signature?

M5. WLLIAMS: W can wai ve signature.

THE REPORTER: Are you ordering this?

MR, FLYNN:  Yes.

THE REPORTER  Regul ar delivery, e-tran?

MR, FLYNN:  Yes.

THE REPORTER:  Copy?
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M5. WLLIAMS: Yeah.
THE REPORTER  Reqgul ar delivery, e-tran?
M5. WLLIAMS: PDF.

(WHEREUPON, at 4:00 p.m,

t he deposition of PAUL DULBERG

was concl uded.)

* % * % *
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STATE OF ILLINO S )
) SS
COUNTY OF DUPAGE )

|, KAREN PILEGE, a Notary Public
within and for the County of DuPage, State of
I[1linois, and a Certified Shorthand Reporter of said
state, do hereby certify:

That previous to the commencenent of
the exam nation of the witness, the witness was duly
sworn to testify the whole truth concerning the
matters herein;

That the foregoing deposition
transcri pt was reported stenographically by ne, was
thereafter reduced to typewiting under ny personal
direction, and constitutes a true record of the
testinony given and the proceedi ngs had;

That the said deposition was taken
before ne at the tine and pl ace specifi ed;

That | amnot a relative or enpl oyee
or attorney or counsel, nor a relative or enployee
of such attorney or counsel for any of the parties
hereto, nor interested directly or indirectly in the
out come of this action.

IN WTNESS WHERECF, | do hereunto
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set ny hand and affix ny seal of office at Chicago,

I[1linois this 3rd day of March, 2020.

}E;aren<§QQ%27i

Not ary Public, DuPage
County, Illinois.

My conm ssion expires 1/2/24.

CSR Certificate No. 84-3404
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