From: PAUL DULBERG paul_dulberg@comcast.net &
Subject: Fwd: Middle of Gooch communications
Date: November 17, 2018 at 12:04 PM
To: juliawiliams@clintonlaw.net
Cc: ed@clintonlaw.net
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From: Office Office office @goochfirm.com
Subject: RE: Dulberg v. Law Offices of Thomas J. Popovich, P.C. and Hans Mast
Date: January 5, 2018 at 9:22 AM
To: Paul Dulberg pdulberg@comcast.net

Paul,

It happens routinely that attorneys are busy and can’t answer in the time frames laid out. We
have the same problem sometimes, and therefore do the same thing - ask the other side or the
court for more time. At this point Tom does NOT believe they are attempting to delay anything,
just gather the information they need to answer.

Also, litigation can take years to complete. Some cases settle prior to litigation, some go to trial.
We have no way of knowing exactly how long this will take. It is underway.

Thank you,

Margaret G. Buckley
Paralegal

The Gooch Firm

209 South Main Street
Wauconda, Illinois 60084
(847) 526-0110 (phone)
(847) 526-0603 (fax)

This communication is covered by the Electronic Communications Privacy Act, found at 18
U.S.C. 2510 et. seq. and is intended to remain confidential and is subject to applicable
attorney/client and/or work product privileges. If you are not the intended recipient of this
message, or if this message has been addressed to you in error, please immediately alert the
sender by reply e-mail and then delete this message and all attachments. Do not deliver,
distribute or copy this message and/or any attachments and if you are not the intended
recipient, do not disclose the contents or take any action in reliance upon the information
contained in this communication or any attachments.

From: Paul Dulberg [mailto:pdulberg@comcast.net]

Sent: Friday, January 5, 2018 9:18 AM

To: Office Office <office@goochfirm.com>

Subject: Re: Dulberg v. Law Offices of Thomas J. Popovich, P.C. and Hans Mast

Hi Margret,

Hope everyone had a good holiday and Thank You for sending copies of this.
I'm not sure what this is, sounds like a delay or continuance of some sort?
Please let me know

Thanks,

-~



Faul
Paul Dulberg
847-497-4250
On December 28, 2017 at 3:36 PM Office Office wrote:

Paul: Attached are the following received today on your case:

1. Notice of Motion
2. Defendants' Motion for Extension of Time to Answer or Otherwise Plead
3. Appearance on behalf of Defendants

Margaret G. Buckley
Paralegal

The Gooch Firm

209 South Main Street
Wauconda, lllinois 60084
(847) 526-0110 (phone)
(847) 526-0603 (fax)

This communication is covered by the Electronic Communications Privacy Act, found
at 18 U.S.C. 2510 et. seq. and is intended to remain confidential and is subject to
applicable attorney/client and/or work product privileges. If you are not the
intended recipient of this message, or if this message has been addressed to you in
error, please immediately alert the sender by reply e-mail and then delete this
message and all attachments. Do not deliver, distribute or copy this message and/or
any attachments and if you are not the intended recipient, do not disclose the
contents or take any action in reliance upon the information contained in this
communication or any attachments.



From

Subject:
Date:
To:

: Stef stef@goochfirm.com &
Inv 1205 - December Billing
January 5, 2018 at 4:45 PM
pdulberg@comcast.net

Good afternoon Paul -
Attached please find invoice 1205 for costs.

Please note, effective January 1, 2018 an additional charge of 2.5% will be
automatically added to any invoice payments made via credit card to
accommodate the credit card company fees.

Best,
Stefanie Hein
Office Assistant

The Gooch Firm

209 S. Main Street

Wauconda, IL 60084

P: 847-526-0110

F: 847-526-0603

E: stef@goochfirm.com

This communication is covered by the Electronic Communications Privacy Act, found at 18
U.S.C. 2510 et. seq. and is infended to remain confidential and is subject to applicable
aftorney/client and/or work product privileges. If you are not the intended recipient of this
message, or if this message has been addressed to you in error, please immediately alert the
sender by reply e-mail and then delete this message and all attachments. Do not deliver,
distribute or copy this message and/or any attachments and if you are not the intended
recipient, do not disclose the contents or take any action in reliance upon the information
contained in this communication or any attachments.

PDF

Inv 1205 -
Decem...ich.pdf



THE GOOCH FIRM
209 S. Main Street,
Wauconda, Illinois 60084
Office: 847.526.0110
Fax: 847.526.0603

Paul Dulberg INVOICE
4606 Heydew Court To December 31, 2017

McHenry, IL 60051

Invoice Date

January 05, 2018

Invoice Number 1205
Due Date Due Upon Receipt
Payment Terms Due Upon Receipt
pdulberg @comcast.net
847.497.4250
Dulberg v. Popovich EXPENSES ONLY 0403 Account Summary
Effective January 1, 2018 an additional charge of 2.5% will be .
automatically added to any invoice payments made via credit Previous Balance $480.00
card to accommodate the credit card company fees. Thank Payments Received ($480.00)
you!
Outstanding Balance $0.00
Current Invoice $135.30
Auto Payment ($135.30)
Total Due $0.00
Fee Detail
Date Description Hours Rate Total
No hourly fees have been charged for this invoice.
Hours Total 0.00 Fee Total $0.00
Expense Detail
Date Description Quantity Rate Total
12/1/2017 SMH 53 Copies at $0.10 a Copy for November 2017 53 $0.10 $5.30
12/6/2017 SMH Process Service Fees - Service of 2 1 $130.00 $130.00
Defendants

Expenses Total $135.30




Dulberg v. Popovich EXPENSES ONLY

January 05, 2018

Fees $0.00
Expense $135.30
Current Due $135.30
Outstanding Balance $0.00
Auto Payment ($135.30)
Total Due $0.00




Dulberg v. Popovich EXPENSES ONLY 0403 Due Date Due Upon Receipt

Paul Dulberg Invoice # 1205
4606 Heydew Court Total Due $0.00
McHenry, IL 60051 Amount Paid | $ . ‘

Make payment to:

THE GOOCH FIRM
209 S. Main Street,
Wauconda, Illinois 60084



From

Subject:
Date:
To:

: Stef stef@goochfirm.com &
01.10.18 Order

January 11, 2018 at 11:55 AM
pdulberg@comcast.net

Good morning Paul -
Attached please find the court order from yesterday.

Best,
Stefanie Hein
Office Assistant

The Gooch Firm

209 S. Main Street

Wauconda, IL 60084

P: 847-526-0110

F: 847-526-0603

E: stef@goochfirm.com

This communication is covered by the Electronic Communications Privacy Act, found at 18
U.S.C. 2510 et. seq. and is infended to remain confidential and is subject to applicable
aftorney/client and/or work product privileges. If you are not the intended recipient of this
message, or if this message has been addressed to you in error, please immediately alert the
sender by reply e-mail and then delete this message and all attachments. Do not deliver,
distribute or copy this message and/or any attachments and if you are not the intended
recipient, do not disclose the contents or take any action in reliance upon the information
contained in this communication or any attachments.

PDF

01.10.18
Order.pdf
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From: Office Office office @goochfirm.com &
Subject: Motion to Dismiss Received
Date: February 8, 2018 at 11:03 AM
To: Paul Dulberg pdulberg@comcast.net
Cc: Thomas W. Gooch Il gooch@goochfirm.com, Sabina Walczyk swalczyk@goochfirm.com

Please find attached the Defendants Combined Motion to Dismiss and Memorandum supporting
their motion. Also attached is the Notice of Motion for February 27, 2018. You do not need to
appear at this time Paul, but may do so if you wish. The attorneys will appear to get dates and set
a briefing schedule to argue the motion at a later time.

Thank you,

Margaret G. Buckley
Paralegal and Office Manager
The Gooch Firm

209 South Main Street
Wauconda, Illinois 60084
(847) 526-0110 (phone)

(847) 526-0603 (fax)

This communication is covered by the Electronic Communications Privacy Act, found at 18
U.S.C. 2510 et. seq. and is intended to remain confidential and is subject to applicable
attorney/client and/or work product privileges. If you are not the intended recipient of this
message, or if this message has been addressed to you in error, please immediately alert the
sender by reply e-mail and then delete this message and all attachments. Do not deliver,
distribute or copy this message and/or any attachments and if you are not the intended
recipient, do not disclose the contents or take any action in reliance upon the information
contained in this communication or any attachments.

PDF PDF PDF
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS g horine M. Keefe

Clerk of the Circuit Court

wevElectronically Filed***
Transaction ID: 17111133930
17LADONST T
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McHenry County, Illinois

22nd Judicial Circuit

202k o o oo o b ok ok o ke ol ol b ok b ok o o o ok ok

No. 17LA000377

PAUL DULBERG,
Plaintiff,
VS.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

Defendants.

DEFENDANTS’ COMBINED MOTION TO DISMISS

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P.C., pursuant to
735 ILCS 5/2-615, 735 ILCS 5/2-619(a)(5) and 735 ILCS 5/2-619.1, move to dismiss Plaintiff’s
Complaint, and state as follows:

1. The Plaintiff Paul Dulberg (“Dulberg”) retained defendants The Law Offices of
Thomas J. Popovich P.C. (“Popovich”) to prosecute a personal injury claim on his behalf against
his next door neighbors, Caxolyn and Bill McGuire and their adult son (Dulberg’s lifelong
friend), David Gagnon (“Gagnon™)). Hans Mast (“Mast”) handled the case for the firm. This
legal malpractice case arises out of that underlying personal injury case.

2. In Illinois, to establish a legal malpractice claim, a plaintiff must plead and prove
the existence of an attorney client relationship; a duty arising from that relationship; a breach of
that duty, the proximate causal relationship between the breach of duty and the damage
sustained; and actual damages. Glass v. Pitler, 276 1ll. App. 3d 344, 349 (1% Dist. 1995).

3. The plaintiff in a legal malpractice claim must plead a case within the case.

Ignarski v. Norbut, 271 111. App. 3d 522 (1995).

1615493.1
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4, Dulberg fails to allege requisite facts in support of each and every element of the
“underlying” case or “case within the case” against the McGuires.

5. Dulberg’s complaint must be dismissed pursuant to 735 ILCS 5/2-615.

6. Dulberg admits in 13 of his Complaint, that he agreed to a $5,000.00 settlement
with the McGuires.

7. The doctrine of judicial estoppel provides that a party who assumes a particular
position in a proceeding is estopped from assuming a contrary position in a subsequent
proceeding. Larson vs. O ’Donnell, 361 Ill. App. 3d 388, 398 (1st Dist. 2005), rev’d on other
grounds. Dulberg is estopped from bringing this legal malpractice case because he expressly
agreed to settle his case against the McGuires, and then continued to pursue his case against
Gagnon. Dismissal is mandated under 735 ILCS 5/2-619(a)(9).

8. Dulberg has failed to file his legal malpractice complaint against Popovich and
Mast within the two year statute of limitations for claims against attorneys. 735 ILCS 5/13-
214.3 provides for a two year statute of limitations period which shall begin to run at “the time
the person bringing the action knew or reasonably should have known of the injury for which
damages are sought.

9. Here, the Plaintiff did not file his Legal Malpractice Complaint against
Defendants until November 28, 2017, at least seven (7) months too late.

10.  His claim must be dismissed with prejudice pursuant to 735 ILCS 5/2-619(a)(5).

WHEREFORE, Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and

HANS MAST, pursuant to 735 ILCS 5/2-615 and 735 ILCS 5/2-619()(5), and 735 ILCS 5/2-

1615493.1
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619.1, respectfully request this Honorable Court dismiss Plaintiff’s Complaint with prejudice,

and for any further relief this Court deems fair and proper.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN

CLAUSEN MILLER P.C.

ARDC No. 6239349

10 South LaSalle Street

Chicago, Illinois 60603-1098

(312) 855-1010

Attorneys for Defendants

oflynn(@clausen.com

1615493.1
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was caused to be served by
Email and/or U.S. Mail by depositing same in the U.S. Mail at 10 S. LaSalle Street, Chicago, IL
60603, and properly addressed, with first class postage prepaid, on the 7th day of February,
2018, addressed to counsel of record as follows:

Mr. Thomas W. Gooch, III
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
gooch(@goochfirm.com

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this Certificate of Service are
true and correct.

1615493.1
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

Katherine M. Keefe
Clerk of the Circuit Court
**tElectronically Filed***
Transaction ID: 17111133930

17LADDO3TY
020772018
McHenry County, Illinois

22nd Judicial Circuit
2k 2k Dk Dk Dk Dk Dk Dk Dk Dk Dk Dk Dk Dk Dk Dk Dk Dk Dk Dk ok ok ok ok

PAUL DULBERG,

Plaintiff,

Feceived Per Local Rule 1.19¢

VS. No. 17LA000377

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

Defendants.

T R T R A g N

MEMORANDUM IN SUPPORT OF DEFENDANTS’
COMBINED MOTION TO DISMISS

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P.C., pursuant to
735 ILCS 5/2-615, 735 ILCS 5/2-619(a)(5) and 735 ILCS 5/2-619.1, submit this Memorandum
in Support of Defendants” Combined Motion to Dismiss Plaintiff’s Complaint with prejudice,

and state as follows;

I INTRODUCTION

The Plaintiff Paul Dulberg (“Dulberg”) retained defendants The Law Offices of
Thomas J. Popovich P.C. (“Popovich™) to prosecute a personal injury claim on his behalf against
his next door neighbors, Carolyn and Bill McGuire and their adult son (Dulberg’s lifelong
friend), David Gagnon (“Gagnon™)). Hans Mast (“Mast”) handled the case for the firm. Dulberg
was on the McGuires’ property, assisting Gagnon trim some tree branches with a chainsaw,

when Dulberg’s right arm was lacerated by the chainsaw. Dulberg agreed to a settlement with

1615495.1
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the McGuires. Thereafter, he and Mast reached an impasse. Mast and the firm withdrew, and
successor counsel continued to prosecute the case against Gagnon.

Dulberg now has a case of “buyer’s remorse,” admitting that he agreed to accept the
McGuires’ settlement offer. He has not plead the requisite elements of a legal malpractice case
against Popovich and Mast, or the requisite elements of the underlying case (the “case within the
case”). Moreover, his agreement to settle the case with the McGuires, approved by the court
along with a good faith finding of settlement, estops him from now taking a contrary position.
Finally, his legal malpractice claim is barred by the applicable two-year statute of limitations.

II. STATEMENT OF FACTS

A, The Following Facts Can Be Gleaned From The Complaint (Exhibit 1) and
Its Exhibits

On June 28, 2011, Dulberg was assisting David Gagnon in the cutting down of a tree on
the property of Carolyn and Bill McGuire. (Exhibit 1, § 6). Gagnon lost control of the chainsaw
and caused personal injury to Dulberg. (Exhibit 1,9 7). In May of 2012, Dulberg retained
Popovich. (Exhibit 1, §8). On May 15, 2012, Mast filed a Complaint on behalf of Dulberg
against Gagnon and McGuires in the Circuit Court of McHenry County, Illinois, Case No, 12 LA
178. (Exhibit 1, 9, and Exhibit 1B)!. In late 2013, Dulberg settled with the McGuires and
executed a Release in their favor in exchange for the payment of $5,000.00. The McGuires and
their insurance carrier, Auto Owners Insurance Company, were released. (Exhibit 1, 9 13 and
Exhibit 1C). Defendants continued to represent Dulberg until March 2015. Dulberg retained
successor counsel and proceeded to a binding mediation at which time he apparently executed a

High-Low Agreement and received a mediation award (Exhibit 1, § 16 and Exhibit 1D). After

' The exhibits to the underlying complaint in Case No. 12 LA 178 will be referenced as Exhibits 1A, 1B,
1C and ID.

1615495.1
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the mediation, Dulberg allegedly realized for the first time that the information Mast and
Popovich had given him was false and misleading and that the dismissal of the McGuires was a
serious and substantial mistake. He was advised to seek an independent opinion from an
attorney handling legal malpractice matters and received that opinion on or about December 16,
2016. (Exhibit 1, § 20).

B. Alleged Acts of Negligence

In Exhibit 1, § 21, Dulberg alleges that Defendants failed to take actions as were
necessary to fix liability against the property owners of the subject property (the McGuires),
alleging that they employed Gagnon and sought the assistance of Dulberg. It is alleged that they
failed to thoroughly investigate liability issues against the property owners, failed to conduct
necessary discovery, failed to understand the law pertaining to a property owner’s rights, duties
and responsibilities to someone invited onto their property, and improperly urged Dulberg to
accept a “non-sensical” settlement from the property owners. It is also alleged that Defendants
concealed necessary facts from Dulberg preventing him from making an informed decision as to
the McGuires and “coercing” him in signing a Release and Settlement Agreement.

III. DULBERG FAILS TO STATE A CLAIM FOR LEGAL
MALPRACTICE UNDER 735 ILCS 5/2-615

A. Legal Standard

It is clearly established that Illinois is a fact pleading jurisdiction, requiring the plaintiff
to present a legally and factually sufficient complaint. Winfrey v. Chicago Park Dist., 274 111
App. 3d 939, 942 (1st Dist. 1995). A plaintiff must allege facts sufficient to bring his or her
claim within the cause of action asserted. Jackson vs. South Holland Dodge, 197 111. 2d 39
(2001). To pass muster a complaint must state a cause of action in two ways: first, it must be

legally sufficient -- it must set forth a legally recognized claim as its avenue of recovery, and

1615495.1
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second, the complaint must be factually sufficient -- it must plead facts, which bring the claim
within a legally recognized cause of action as alleged. People ex rel. Fahner v. Carriage Way
West, Inc., 88 Ill. 2d 300, 308 (1981). Dismissal of a complaint is mandatory if one fails to meet
both requirements. Misselhorn v. Doyle, 257 Ill. App. 3d 983, 985 (5th Dist. 1994). In ruling on
a Section 2-615 motion, “only those facts apparent from the face of the pleadings, matters of
which the court can take judicial notice, and judicial admissions in the record may be
considered.” Mount Zion State Bank and Trust v. Consolidated Communications, Inc., 169 1.
2d 110, 115 (1995).

In Illinois, to establish a legal malpractice claim, a plaintiff must plead and prove the
existence of an attorney client relationship; a duty arising from that relationship; a breach of that
duty, the proximate causal relationship between the breach of duty and the damage sustained,;
and actual damages. Glass v. Pitler, 276 Ill. App. 3d 344, 349 (1% Dist. 1995). The injuries
resulting from legal malpractice are not personal injuries but pecuniary injuries to intangible
property interests. Glass at 349. Damages must be incurred and are not presumed. Glass at 349.
It is the plaintiff’s burden to establish that “but for” the attorney’s negligence, the client would
not have suffered the damages alleged. Glass at 349. “The proximate cause element of legal
malpractice claim requires that the plaintiff show that but for the attorney’s malpractice, the
client would have been successful in the undertaking the attorney was retained to perform.
Green v. Papa, 2014 IL App. (5™) 1330029 (2014), quoting Owens v. McDermott Will & Emery,
316 Ill. App. 340 (2000), at 351. The plaintiff in a legal malpractice claim must plead a case
within the case. Ignarski v. Norbut, 271 Tll. App. 3d 522 (1995).

B. Dulberg Fails to Plead Facts in Support of His Conclusory Allegations

Dulberg’s pleading and theory of recovery is confusing. Presumably, since Dulberg
retained successor counsel in the underlying case, he is only complaining here about the

4
1615495.1
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McGuires” underlying liability, and nothing with respect to case against David Gagnon (when an
attorney is discharged and transfers a then viable matter to a successor attorney, the first lawyer
cannot be held to have proximately caused the client’s lost claim, see Mitchell v. Shain, Fursel,
and Burney, Ltd., 332 1. App 3d 618 (1%, Dist. 2002), and Cedeno v. Gumbiner, 347 1ll. App. 3d
169 (1% Dist. 2004)).

Setting aside the Estoppel and Statute of Limitations issues which will be discussed
below, Dulberg’s complaint for legal malpractice is rife with unsupported conclusory
allegations. Dulberg fails to allege requisite facts in support of each and every element of the
“underlying” case or “case within the case” against the McGuires. Simply put, Dulberg fails to
plead any facts in support of his conclusions that there was some liability against the McGuires.
In § 21 of his complaint, Dulberg alleges negligence against Popovich and Mast, but fails to
identify what actions should have been taken and were not. In § 21 (a), Dulberg fails to identify
what investigation and discovery should have been undertaken. In {21 (b) and (c), Dulberg
fails to identify or discuss the law that “defendants failed to understand.” In 9 21 (d), Dulberg
fails to plead any facts about why the settlement with the McGuires was improper or “non-
sensical.”

Under Illinois fact pleading requirements, much more is needed. In a case of alleged
professional liability, the plaintiff cannot simply allege in conclusory terms that the defendants
were negligent, and that the Plaintiff could have proved up liability against the underlying
defendants. He must allege why and how. Dulberg’s complaint must be dismissed pursuant to

735 ILCS 5/2-615.

1615495.1
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IV. DULBERG’S SETTLEMENT WITH THE MCGUIRES AND THE DOCTRINE
OF JUDICTIAL ESTOPPEL BAR HIS LEGAL MALPRACTICE CLAIM

Dulberg admits in §13 of his Complaint, that he agreed to a $5,000.00 settlement with the
McGuires. Attached to this Complaint, is an unsigned copy of the Settlement Agreement,
Exhibit 1C.2 Because Dulberg agreed to the settlement with the McGuires, waived and released
all claims against them and their insurance carrier, and allowed the Court to enter an Order on a
Good Faith Finding of Settlement (a joint tortfeasor Gagnon remained in the case), he is now
estopped from taking a contrary position that the settlement was appropriate, fair, knowing and
voluntary.?

The doctrine of judicial estoppel provides that a party who assumes a particular position
in a proceeding is estopped from assuming a contrary position in a subsequent proceeding.
Larson vs. O’Donnell, 361 Ill. App. 3d 388, 398 (1st Dist. 2005), rev’d on other grounds. In
Larson, a plaintiff became unemployed during the pendency of his divorce. At settlement, he
agreed to pay a specified dollar amount for child support and specified dollar amount for
maintenance, based on the income he earned prior to his having become unemployed. Larson at
391. The parties and their attorneys appeared before the court to present the marital settlement
agreement for approval at a “prove up”. Larson at 392. At the prove up hearing, the plaintiff
gave unequivocal testimony that he understood the terms and conditions of the agreement and
acknowledged the amounts he was required to pay under the agreement. Larson at 392. After

entry of the judgment for dissolution of marriage, the plaintiff began paying support based on a

> It does not appear that Dulberg is denying the authenticity of the Settlement Agreement, despite the fact
that his signature is not attached. Mast is in possession of a signed copy of the Settlement Agreement, which
Dulberg executed on January 29, 2014,

* For the Court’s convenience, attached as Exhibits 2 and 3 are the Motion for the Good Faith Finding and
Court’s Order granting the Good Faith Finding of Settlement. The Court may take judicial notice of its own court
docket see All Purpose Nursing Service v. Human Rights Com., 205 111. App. 3d 816, 823 (1st Dist. 1990). Notably,
the McGuires also filed a counterclaim for contribution against Gagnon in the underlying case.

1615495.1
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percentage of his unemployment income rather than the amounts required by the judgement for
dissolution. He was later held in contempt for failure to pay the amounts prescribed in the
judgment of dissolution and attorney’s fees were assessed against him in the divorce court. He
sued his former attorneys for breach of fiduciary duty and legal malpractice. Larson at 393. The
court held that the plaintiff in Larson was judicially estopped from attempting to create a
question of fact regarding his “actual” understanding for purposes of summary judgment by later
contradicting his previous position. Larson at 398.

Like Larson, Dulberg cannot now claim that he did not knowingly and voluntarily settle
and release his claims against the McGuires. Moreover, Dulberg, like all adults, is “presumed to
know the contents and meaning of the obligations he undertakes when he signs a written
agreement.” Premier Elec. Const. Co. vs. Ragnar Benson, Inc. 111 I1l. App. 3d 855, 865 (1st
Dist. 1982). Accordingly, Dulberg is estopped from claiming that his agreement to settle the
underlying case with the McGuires was not “knowing and voluntary,” and he cannot claim that
he was coerced. The final decision was his alone. Dulberg is estopped from now asserting a
claim for legal malpractice against his former counsel. His Complaint must be dismissed with
prejudice pursuant to 735 ILCS 5/2-619(a)(9).

V. DULBERG’S CLAIM IS BARRED BY THE TWO YEAR STATUTE OF
LIMITATIONS FOR CLAIMS AGAINST ATTORNEYS

Dulberg has failed to file his legal malpractice complaint against Popovich and Mast
within the two year statute of limitations for claims against attorneys. 735 ILCS 5/13-214.3
provides for a two year statute of limitations period which shall begin to run at “the time the
person bringing the action knew or reasonably should have known of the injury for which
damages are sought. Ogle v. Hotto, 273 Ill. App. 3d 313, 318 (5th Dist. 1995). 735 ILCS 5/13-

214.3(b) reads as follows:

1615495.1
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(b) An action for damages based on tort, contract, or otherwise (i)
against an attorney arising out of an act or omission in the
performance of professional services or (ii) against a non-attorney
employee arising out of an act or omission in the course of his or
her employment by an attorney to assist the attorney in performing
professional services must be commenced within two years from
the time the person bringing the action knew or reasonably should
have known of the injury for which damages are sought.

Dulberg’s Complaint must be dismissed with prejudice pursuant to 735 ILCS 5/2-
619(a)(5) because on its face, his claims are untimely.

Dulberg admits in § 14 of Exhibit 1 that Popovich’s and Mast’s representation ceased in
March of 2015. Without some exception to the rule, a claim for legal malpractice would have
been required to be filed by March 2017. Here, the Plaintiff did not file his Legal Malpractice
Complaint against Defendants until November 28, 2017 (Exhibit 1), at least seven (7) months too
late. Apparently realizing that his claims are untimely, Dulberg attempts to rely on the
“discovery rule.” He alleges in § 20, without any factual support, that the information regarding
the McGuires’ liability as a property owner, was “false and misleading.” As discussed above,
Dulberg fails to allege any specific facts about any false and misleading information or other
specifics as to Mast and Popovich’s negligent conduct. Dulberg fails to plead facts in support of
the case within the case, i.e. the McGuires’ liability in the underlying cause of action. Dulberg
alleges that he was advised to seek an independent opinion from an attorney handling legal
malpractice matters on or about December 16, 2016, but provides no other explanation about
why he was unaware of a claim until December 16, 2016. What happened after he signed the
agreement on January 29, 20147

While there was nothing preventing Dulberg at the time of the McGuire settlement from
seeking a second opinion concerning the propriety or “sense” in settling, Illinois law requires a

plaintiff relying on the discovery rule to plead facts in support of reliance on the discovery rule.

16154951
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In other words, the plaintiff must explain why he did not discover the cause of action until
December 16, 2016. The plaintiff has the burden of proving the date of discovery. Hermitage
Corp. v. Contractors Adjustment Co., 166 111.2d 72, 85 (1995). Moreover, under Illinois law,
actual knowledge of the alleged malpractice is not a necessary condition to trigger the running of
the statute of limitations. SK Partners I, LP v. Metro Consultants, Inc., 408 Ill. App. 3d 127, 130
(1st Dist. 2011) (“under the discovery rule, a statute of limitations may run despite the lack of
actual knowledge of negligent conduct™) (emphasis in original)). A statute of limitations begins
to run when the purportedly injured party “has a reasonable belief that the injury was caused by
wrongful conduct, thereby creating an obligation to inquire further on that issue.” Bluewater
Partners v. Mason, 2012 1L App (Ist 102165 at *p. 50).

Here, Dulberg fails to allege any facts to support a delay or tolling of the statute. He
retained subsequent counsel after the defendants withdrew, and could have requested a legal
opinion regarding the McGuires’ liability then, why did he wait? His claim must be dismissed

with prejudice pursuant to 735 ILCS 5/2-619(a)(5).
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V. CONCLUSION

WHEREFORE, Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and
HANS MAST, pursuant to 735 ILCS 5/2-615 and 735 ILCS 5/2-619(a)(5), and 735 ILCS 5/2-
619.1, respectfully request this Honorable Court dismiss Plaintiff’s Complaint with prejudice,

and for any further relief this Court deems fair and proper.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN
CLAUSEN MILLER P.C.
ARDC No. 6239349

10 South LaSalle Street
Chicago, Illinois 60603-1098
312/855-1010

Attorneys for Defendants
gflynn@clausen.com
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was caused to be served by
Email and/or U.S. Mail by depositing same in the U.S. Mail at 10 S. LaSalle Street, Chicago, IL
60603, and properly addressed, with first class postage prepaid, on the 7th day of February,
2018, addressed to counsel of record as follows:

Mr. Thomas W. Gooch, 111
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
gooch@goochfirm.com

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this Certificate of Service are
true and correct.

o ! ' ,E , . L -
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EXHIBIT 1
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THE UNITED STATES OF AMERICA.
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS catherine M. Keefe

Clerk of the Cironit Court
Rl c’trnnica]l;r Pl
Transaction ID: 17119117451
17LAQ0D3?T
11/28/2017

McHemry County Ulinoix
2204 Judicial C‘ﬁnit

-1 T L{&ID D US ?? EEEr e 3 i bt S 2R EET AR

PAUL DULBERG,
Plaintiff,

V. No.

NOTICE

THIS. CASE IS HEREBY SET FOR A
SCHEDULING CONFERENCE, IN
COURTROOM 201 ON
02/27/2018 AT 9:00AM,
- FATLURE TO APPEAR MAY RESULT ¥
COMPLAINT AT LAW TRE CASE BEING DISMIBEED OR AN
(Legal Malpractice) ORDER OF DEFAULY BEING ENTERED,

THE LAW OFFICES OF THOMAS 7,
POPOVICH, P.C,, and HANS MAST,

Defendant,

COMES NOW your Plaintiff, PAUL DULBERG (bereinafter also.referred to88— o ;

“DULBERG"), by and through his attorneys, THE GOOCH FIRM, and as and for his Complaint

againgt THE LAW OFFICES OF THOMAS 7T. POPOVICH, P.C. (hereinaftet also referred to as

“POPOVICH™), and HAN S MAST (hereinafier also referred to as “MAST™), states the

following;

L. Your Plaintiff, PAUL DULBERG, is a resident of MeHenry County, Illinois, and was

such a resident at all times complained of herein.

2, Your Defendant, THE LAW OFFICES OF THOMAS J. POPOVICH, P.C., is a law firm

operating in McHenty County, llinois, and transacting business on a regular and daily basis in
"McHenry County, Illinois, .

3, Your Defendant, HANS MAST, is either an agent, employes, or patiner of THE LAW

OFFICES OF THOMAS I, POPOVICH, P.C. MAST is a licensed attomey in the State of

Iinois, and was so licensed at all times relevant to this Complaint.
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S

: © 4, That due to the actions and status of MAST in relation to POPOVICH, the actions and
inactions of MAST ate directly attributable to his employer, pattnership, or prineipal, being THE
LAW OFFICES OF THOMAS J. POPVICH, P.C.
5. Venue ig therefore claimed proper in McHenty County, Iltinois, as the Defendants
transact substantial and regt}lar business in and about McHenry County in the practice of law,
where fheﬁ office is located.
6. On or about June 28, 2011, your Plaintiff, DULBERG was involved in a horrendous
accldent, having been esked by his neighbors Caroline McGuire and William McGuire, in
assisting a David Gagnon in the cutting down of a tree on the McGuire property, DULBERG

lived in the neigh_‘porhood.

7. At this time, Gaghon lost control of the chainsaw he was using causing it to strike
DULBERG. This caused substantial and catastrophic injuries to DULBERG, including but not «
limited to great pain and suffering, cutrent as well as fiuture medical expenses, it an amount in
excess of $260,000.00, elong with lost wages in excess of $250,000.00, and various other
damages.

8. In May 0f 2012, DULBERG retained THE LAW QOFFICES OF THOMAS 1.
POPOVICH, P.C.,, pursuant to a written retainer agreement attached hereto as Exhibit A.

9. A copy of the Complaint filed by MAST on his own behalf, and on behalf of DULBERG,
is attached hereto as Exhibit B, and the allegations of that Complaint are fully incorporated into

this Complaint as if fully set forth herein.

10.  Animpled term of the retainer agreoment attached hereto as Exhibit A, was that at all
times, the Defendants would exercise their duty of due care towards their client and coﬁfonn

their acts and actions within the standard of care overy attorney owes his client.
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11, That as Exhibit B reveals, Defendants property filed suit against not only the operator of

the chein saw, but also his principals, Caroline McGuire and William MecGuire, who purportediy
were supervising him in his work on the premises,

12, Atthe time of {iling of the aforesaid Complaint, MAST certified pursuant to Supreme
Court Rule 137, that he had made a diligent investigation of the facts and circumstances around
the Complaint he filed, and further had ascertained the approptiate law. MAST evidently
believed a very good and valid cause of action existed against Caroline McGuire and William
McQGuire, |

13.  The matter proceeded through the notmal stages of litigation until sometime in late 2013

or early 2014, when MAST met with DULBERG end other family members.and advised them

there was no cause of action against William MoGuire and Caroline MoGuite, and told
DULBERG he had no chofce but to execute a release in favor of the MoGuire’s for the sum of
$5,000.00. DULBERG, having no choice in the mattet, relucta;:lﬂy agreed with MAST and to
acoept the sum of $5,000.00 releasing not.only William and Caroline McGuire, but also Auto-
Owners Insurance Company from any further responsibility or liability in the mattet, A copy of
the aforesaid general release and softlement agreernent is attached hereto as Exhibit C,

14, MAST and POPOVICH continued to represent DULBERG through to and including i
March of 2013, following which DULBERG and the Defendants terminated thei relationship.
15.  Continuously throughout the period of representation, MAST and POPOVICH
represented repeatedly to DULRERG there was no possibility of any liability against William
and/or Caroline McGuire and/or Auto-Ownets Insurance Company, and lulled DULBERG into
believing that the matter was being prapetly handled, Then, due to a claimed failure of '

communication, MAST and POPOVICH withdrew from the representation of DULBERG.
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16,  Thereafter, DULBERG retained other attomeys and proceeded to a binding mediation
before a retired Circnit Judge, where DULBERG received a binding mediation award of
$660,000.00 in gross, and a net award of $561,000.00, Unfortunately, a “high-low agresment”
hed been executed --by DULBERG, reducing the maximum amount he could recover to
$300,000,00 based upon the insurance policy available. The award was substantially more than
that sum of money, and could have been recovered from McGuire’s had they not been dismissed
from the Complaint. A copy of the aforesaid Mediation Award is attached hersto as Exhibit D,
17. The McGuire's were property owners and had property insurance coveting injuries or

losses on their property, as well as substantial personal assets, including the property location

where the accident took place at 1016 West Elder Avenue, in. the City of McHenty, llinois—— - ———-cre i

MoGhire’s were well able .‘to pay all, or & portion of the binding mediation award had they still
remained parties,

18, DULBURG, i his relationship with POPOVICH and MAST, cooperated in all ways with
them, furnishing all necessary information as tequired, and frequently conferred with them.

19, Until the time of the mediation award, DULBURG had no reason to believe he could not
recover the full arnount of his injuries, based on POPOVICH’S and MAST’S tepresentations to
DULBERG that he could recover the full amount of his injuries from Gagnon, and that the
inctusion of the McGuire’s would only complicate the case.

20.  Following the execution of the mediation agreeinent with the “high-low agreement”
contained therein, and the final mediation award, DULBURG realized for the first time that the
information MAST and POPOVICH had given DULBERG was fulse and misleading, and that in

fact, the dismissal of the McGuire’s was a serious and substantial mistake, Following the
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mediation, DULBERG was advised to seck an independent opinion from an attorney handling
Legal Malpractice matters, and received that opinion on ot gbout December 16, 2016,

21, MAST and POPOVICH, joinily and severally, breached the duties owed DULBURG by
violating the standard of care owed DULBERG in the following ways and respects:

8)  Failed to take such actions as were necessary duting their representation of
DULBERG to fix liability against the property owners of fhe subject property (the McQuite's)
who employed Gagnon, ﬁnd sought the assistance of DULBERG;

b)  Failed to thoroughly investigate Hability issues egainst propetty owners of the

subject property;

c) " Failed to conduot necessary discovery, so as to fix the Hability.of the. property

owners to DULBERG;

) Failed to understand the law pertaining to a property owner’s rights, duties and
responsibilities to someone invited onto their propetty;

©)  Improperly urged DULBURG to accept a nonsensical setflement from the
propertty owners, and dismissed thern from all further responsibility;

) Failed to appreciate and understand further moneys could not be received as
against Gaguon, and that the McGuire’s and their obvious liability were a very necessary party to
the litigation;

g) Falsely advised DULBURG throughout the period of thelr representation, that the
actions taken regarding the MoGuire’s wes proper in all ways and respects, and that DULBURG

had no choice but to accept the settlement;
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h) Failed to properly explain to DULBURG all ramifications of accepting the
McQuire settlement, and giving him the option of retaining alternative counsel to review the
mattet;

i) Continually raassurc;,d DULBURG that the course of action as to the property
owners was proper and appropriate;

) Were otherwise negligent in their reptesentation of DULBERG, concealing from
him necessary facts for DULBURG to make an informed decision as to the MoGuire’s, instead
coercing him into signinga release and settlement agresment and accept a paltry sum of

$5,000.00 for what was 4 grievous injury.

22.  That DULBERG suffered serious and substantial daméges, not only as a result of the

.

injury as set forth in the binding mediation award, but due to the direct actions of MAST and
POPOVICH in urging DULBURG to release the MoGuire’s, lost the sum of well over
$300,000.00 which would not have oceurred but for the acts of MAST and THE LAW OFFICES
OF THOMAS J, POPOVICH, P.C.

WHEREFORE, your Plaintiff, PAULI DULBERG prays this Honorable Court to enter
judgment oﬁ such verdict as a Jury of twelve (12) shall return, together with the costs of suit and
such other and further relief as may be just, all in excess of the jurisdictional minimums of this
Honorable Court.

Respeotfully submitted by,

PAUL DULBERG, Plaintiff, by his
attorneys THE GOQCH FIRM,

SR,

Thomas W. Gooch, 1l
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PLAINTIFF HEREBY DEMANDS A TRIAL BY JURY OF TWELVE (12) PERSONS.

%%omas W. Gooch, T .

Thomas W, Gooch, 11T
THE GOOCH FIRM
209 8, Main Street :
Weauconda, IL 60084 R
e i
ARDC No.; 3123355 )
gooch@goochfirm.com :
office@goochfitm.com
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: . Ny :: b On Jun;a 28, ?011 zmd swhile the Defendaﬁt, DAVID GAGNON, was wmkﬂxg n
‘x: ; o ) zha uom'se fmd sodpe oi’ his ﬁg&my fon Defendmns, CAROLWE MoGUIRE and.BIL’L
.' : ' ‘ \ McGtJIEE, annd wag mder their supemsion ancl contml, Daf@ndan’c, BAVID GAGNON was m
_ . " us¢ ofa ammw Whﬂ.B mmnbug ahéa and breméh. o ' . , )
:-'1-2 o 9 on Jtma zs* ?011. and wme Defanclam mvm GAGNON; yas in o of 2
R * chainsaw while tL]mmlng a t:tee tmd bmmh, Dmi‘endam DAVID GAGNON aslced fm and/ot
mqu@steci the’ asmstanoe of 'le Plﬂinﬁfﬁ PA UL DULBERG, toold® the iroe] Inanoh ‘whiIe '
o Dofendant, IJAVID GAGNON intamed ﬂw bmmhwﬂhtha chamsaw R ";. o
' "_‘ ‘ ‘,.. 10, Dn .hm:a 28 2011, and while Dafandanu DAVID GA@NON Wa$ in sde sontrel, "
SRR S uso andropmatmn of ’che suh;bot chainsave; the chmsw wam}me'd w‘ﬁmﬂ&m&d in]um e e
o Prmwifr PRV DIILBERG o ”-'. - ‘-’f.j' i
?:j";-."{-;-_." p '5 . 11 ﬂt ol Yelopert tlmes, Dafendams, wwLINE MOC}UIRE a1, MoQURE,
. - _-'M.'; lmew nf Daiemdam bAVm GA GNON’s uip of rhe chalnsd; W in the presuanuﬁ b:f the Platntiff,
PAUL DULBJ:?R(}, g, kﬂew that such oreated & c’cangﬂr to thes Plnintiif, PAUI-J DULBERGs
. o safity, ‘ |
: . 12, That a‘kall ielovant times, the ﬁaﬁmdants DAVID GAGNON: ag agont of
| {ZAARDLINE MoGUIRE nyl BILL MoGUIRE, owed a. duty 1o use oat and caution n bls

dpamtlon of aknown demgeroms instrurmentality,
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.‘. ’ " |-_" ‘- - I' » r ‘. o ) ‘H
v . . . ' ' ) f th.
LR S . . . b

| :f' ::,.,; .18, OnhmaZS, 2011 the Daﬁandmt, DAVID GAGNDN, wag naghgan’c inomor

i- :,msfa ufthafullowing ways' " L T A ‘_‘,.,;,'-1_ - S .& <
O . o 'l‘ ' » LIS .

5 ' ; "...," o .' U oa leﬂdio mﬂﬁnaiu contwl ovar ﬁhe mge:mt ﬂg ofth@ chalnsaw, ‘
15: Fa:xled Lt} take piedaution not fo aliuw :tha chaimaw ’co move taward the Pleﬂm

{ 'v o PAULBULBJFRG 50 asto ouuseimm*y, S .:- :-; l
: "o, . ”Fﬂﬂed to Wm‘n ’uhe I’Iamuﬁ‘; PAUL, DULBERG 0.’:‘ the dangem ekisﬂngfmm the

o

VR o Def‘euclam, DAV GAGNON's mabﬂjty:ta contelho chalisiv
SR o : . Failed io  keep g proper diStance ﬁ;om’che l’lamtlt’f, P\AUL DULBERG w}ﬂla

f
e
¢

L2y

opamtmgﬁm chhins:w T e

PR
I

L 7_:_:j,'_.__,,_4__ N QLhﬂrwis@ waﬂnag]igent i 9pemtion and- control Gﬁhﬁ“cnumsaﬁ;‘\h .' ,
. '. S 14, That o R pmximate result of thes Defenﬂant’s magllgqmce the I’Iaintrff PAUL
"j'. e :'T}ULBERG waa ‘lniufecl exmmaﬂy, hé has expaﬂmnéw and wiH in the fturs é(xperieuoe pajn |
‘. § » - and suffeung, h@ has 'bgen pmmnenfly scsumc[ and/or d;xsablad an&i hasg baooma obhgatad for
large sums of money for medical bills and will inthe futmpbeoome obﬂ:tgfrtad for additional
Co sums of monsy far medical oave, and has lost time from otk andlor from carning wages.due to
‘._ suoh {njury. I.
| 15, Thetat the aboye time and dats, the Defendant’s nepligence vap be irubmd fror
- the éltéwnstecdc?s oif'tﬁe'bcourlrénoﬁ a3 1he Instrment of thiinfury was nmdee tile control of'the
. Defendant and thersfore, riegligence can be presumed mmc'ler' the; dootrlng of Ras: I_{m'a I{ogumr
‘A’I-IERBFORE Plainhff PAUL DULBERG, demands Judgme-m againat Defendants,
DAVLD GAGNON and CAROQLINE MeGUIRB and BILL MGGUIRI" in a0 smount in exoess of
'$50,600.00, plus posta of thls aotlor
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oL Comln i B
"".ilmlm_@M.QﬁL %) é plpe e

4 Is The tho Plaintiﬂ‘ mﬁL DULBERG, restertes and ﬂealleges pmgmpm 1 ﬂirough

14, in C‘duml, above, as pamgm@]ﬁ 1 t}uough 15 orCounL II, as zfihlly ﬂlleged hesein, .'. -: |
j- X -I's,.' . That gt ] relewmt mmes, o Dofontaut, CARDDINF MoGUIRE ai] BILL
L | MoGUIRE owned, oonizolled, mamtamed emd suparvised a‘ha premises Wheaeai the acbident to
S tg Plaﬁnﬁff’, PUL DULBERG, apetived. o SRR
1’7 . That at all LeleVﬁnt 1Euies, the Defbndams, (;‘ARO LINE McGUIRB ang BILL
MbGUIRB, ‘Wersin oontrol of and had Lha right to advme, mstx,*uoi and demancl that ﬂae .
. Defendam, DAVID - G‘A@N@N, Bt Work e saﬁrmrdmmﬂablq ST, T
| N ; : * ‘That at afl 1eIavam umes, ﬂw Defondant, DAVID (;A{}NON was actmg a8 'ahe
.': “ "‘, B agem,, smfuaf aud AppEtent, oflmafrndanm CARDLINE MOGUIRE and BILL MQGPIR(E amd
. : Wm&, aﬂing R tholr request and in ﬂmu beist interests aud to thmr benam 08 10 & jolm sntetptise,
'19,, That at all relevcmt timcs, Defendants, CAROLINE MoGUIRE and BTLL
MGGUIRT‘* knew DAVID GAGNON was operating o chahlsaw with the avsiatance of the
. Pmmufm PAUL DULBERG, and bad the, tight.to dlsehargs or lemﬂimte the Dafendam DAVID
GAGNQN’E work for any ToRSOR, ' '
9 l“hat ak alf relevant times, Dafatdants, (‘AR OLINE MeCFUIRY end BILT,
- 'MGGUIRE bWed 4 duly to supétvise and conirol Defenderit, DAVID GAGNON's aaotivilies on
the.pr operl:y. #0 a8 1ot to otonts & unteasonable hazard to othsis, including the Plainflff, PUAT,
DXEBERG. | |
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Yo

AR 011 Iuna 28, 201l ihe Defend&nts,, CLAROLINE MOGUIRF? emd BILL, MoGUIRB, :
i Yo mrehag]!lgantm oma 01 “nets ofthe ﬂﬂlowm Weys: . _'; : “.' |
: R a:,; Fajled ta aontmlopemtibﬂ oﬂho chﬂmsaw, - :-;"-. . Ce |

'
|

e ' b Tﬂ;lled to teke preommon mt to ellow the ohainsaw to move wwmd the Plaintiff

T A PAULDIJLRERG fio astocauseimm'y, R ‘

.. AR "-'o"l : Hatled to wa the P"Iaiﬁtiﬂ; I’AUL DULBERG ofthe demgézs existmgﬂﬁm the
c ._ Defenﬂam's iuabiii:‘yto Soxird1 o chiinsa; RO

- d Faﬂed to koep the ohanmaw & propor distange ﬁmn’lhe Plaintiﬂ’ PAUL

: DULBERC&, whils opezath;cg ﬂw chainsaw, :

M

T - S Othaiwise Welg- negligsnﬂn operation aurlwntrol bﬁﬂf?hainsaw B
. £ Ay ‘"flmt 8 g prm,lmm resulwf the Defandmrt’s nep;ligenm, o Pladntifs, PA‘UL
. DULBERG, w:us mjmsd extmm.ﬂv, o ha& axperiem@d and “mll in the Imtms oxpetiencs pain
and suﬂuriug, he has been par mnnanﬂ*y wéumci and/or dmabled anr.l haa bwome obligated for
lmgs swns of meney fot medieal bills and will in the fbvre become ob.h gated for additional
sumy oft nmnay :[br mecionl care, and hag lnst time from. work and/or from eatning wages due to

sush igjmy, -
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WHER;BFORE, Plataties, PAUI DULBERG demmds judgmmt agninst Defandants - . ., _
" LARO.’EJNJ? M@GUIRE and BILL, MQGUIRE, in o ammmt in ex@ess oi’f‘LS0,000 00, plus cosf-ﬁ R

v a

AER : a Lo LAworFms om oMAsg POPO“VIC‘H,PG L
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T RSy 44379y A T vl
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I The Law Offices of Thomas J. Popovich PC,

3416 W. Bim Smresr
McHenry, TuLivots 60050
‘TELEPHONE: §15,344,3797
: Facamme: 815.344.5280
‘ gmzfﬁ i}:;;ﬁaw c www popovichiow,com ng‘ ; ;’gﬁ
JOHN A, KoAfig Ronerr 4, Luvaes
THanesa M, Fresman
Jatwary 24, 2014
Paul Dulberg
4606 Hayden Court
McHenry, IL 60051

RE:  Paul Dulberg vs, Duvid Gagnon, Caroline MceGuire and Bl MeGutre
MeHenry County Case: 12 LA 178

Dear Paul:

Pleass find enclosed the Gonsral Reloase and Setilement Agreement from defense coungel for
Caroline snd Bill MeGhite, Please Release and roturn it o tne in the enclosed self addressed
stamiped etrvelope at your eatliest convenience,

Thank you for your cooperation.

Veory truly yous,

S bl DA
A=V

3 PLAINTIFF'S
f_z} EXHIBIT WAUKRGAN Qrrse
C 2 Nowrr MARTIN Lttttag
Kma IR, Avinug
Waurnasn, 11 60085
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RELEASE ETTLEMENT AG LN

NOW COMES PAUL DULBERG, and In conslderation of the payment of Five-Thousand
($5,000.00) Dollars to him, by ot on belialf of the WILLIAM MCGUIRE and CAROLYN
MCGUIRE (aka Bil] MeQuire; improperly named g Caroline MoGulre) and AUTO-QWNERS

. INSURANCE COMPANY, the payment and recelpt of which is hareby acknowledged, PAUL
DULBERG does hereby releage and disoharge the WILLIAM MCGUIRE and CAROLYN
MCGUIRE and AUTO-OWNERS INSURANCE COMPANY, and any agents or smployees of the
WILLIAM MCGUIRE and CAROLYN MCGUIRE and AUTO-OWNERS INSURANCE
COMPANY, of and from any and all causes of action, olalms and demands of whatsoever kind oy

ng, but not imited to, any olaim for persona! injuries and property damage arising out
of & certain ghain saw incldent that allegedly ocourred on or aboyt J une 28, 2011, within and 4pon
the premises known cormonly ay 1016 West Eidey Avenue, Clty of McHenty, County of

MeoHenry, State of Iiinols,

IT I8 FURTHER AGREED AND UNDERSTOOD that there Is presently pending a capse
of aotion in the Ciroult Court of the 22" Rdioial Clreult, MoHenry County, Minols sntitled "Pay)
Dulberg, Plaintiff, vs, David Gagnon, Individually, and g agent of Caroline MceGuire and Bil] -
MeGuite, and Caroline MoGuire and Bill MeGui_r_e,lndiyiduatly,-Defendants"Teause-NoTZO I27LA—
.-_.-_——1-'78,—an§1-thﬂt't}ﬂs*setﬂ‘ément s contingent wpon WILLIAM MeGUIRE and CAROLYN MeGUIRE

that the settlement betweert the parties constitutes g good thith settlement for prrposes of the Minajs
Joint Tortfeasor Contribution Act, 7401LCS 100/0.01, e g,

IT IS FURTHER AGREED AND UNDERSTOOD that as part of the consideration for this
agroement the nndersigned represents and wertants ag follows {check applicable boxes);

3 I 'wag not 65 or older on the daie of the vogurrence,

3 I'wasnot reoetving SSI or $SDI on the date of the oCelrTeNCs,
M Iammnot eligible to receive SSIor SSOI

B Iamnot currently receiving S51 or SIDI

IT IS FURTHER AGREED AND UNDERSTOOD;

0 That any subrogated clalms or ens for medical oxpenses paid by or on
behalf of PAUL DULBERG shall be the responsibi lity PAUL, DULBERG,
including, but not limited 1o, ay Medlcare liens, Any and all
telmbursements of medical Oxpensos 1o subrogated partios, incloding
Medicare's rights .of reimbursement, if any, shall bs PAUL DULBERG?s
responsibility, and not the responsibility of the parties released horey,

b, That eny outsfanding  medica} bxponsos are PAUL, DULBHR(Ps
regponsibiiity and all payment of medical expenses hereafter shall be PAUL
DULBERG's tesponstbility, and not the responsibility of the parties released

RE(:elvelj 1 1-28-20' 704:31 P CII(}II Clerk Acce i 8] (5 9-2017 09 53 AM / Transaction #17 l |11;45' { Case #1 A0003
' / )

- i 133930/ Case #17LA000377
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0,
;hr?{teﬁgg DLJI}JIE%ERG 81025 {0 8ave and hold harmless and Indemnlfy th
includin bse eroln agalnst any olaims made by any medioa] provid ’
. & Ut ot limited to Medicare op Parties subrogated to th i
ver medtoal or Madiears payments, ogated Yo the rights fo

IN WITNE! SREQR
below, S8 WHEREOF, { have heteunto set my hand ang seal on the dates set forth

Data&.: . ' ~
M L Y
PAUL DULBERG —

STATE OF ILLINOIS
COUNTY OF MCHENRY
PAUL, ;
AUL. DULBERG bersonally sppeared before me this date and acknowledged that she

exeouted the foregoing Release and 8
end pinposey oregoin A eitlement Agreement 83 hls own froe set and desd for the yges

Diated this day of Janvary, 2014,

-——"——»—.......__",_"_ 1™
Notary Public
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| Dec 12 2018 306PM HP Fax . page 2

systaron Y

Binding Medlation Award

Faul Dulberg

Y, ADR Systems File # 23391BMAG

T et M et g S e B

David Gaynon

gnEtD;z?ar:'ber 8, 2016, the matter was called for binding madiation before the Honorable James
vé}l j ngham, (Ret.‘), In Chicago, IL. Aceording to the agreement entared into by the partles, if a
untary settlement through hegotlation could not ba reached the mediator would rendey a'

settlement award which would be hinding to the part
g8,
e —medlator TS BE TOlEWS: ks | g to e parties, Purspiant.to that.sgreement the- - ’ -

Fxndlﬁglnfavorof: ~ fféﬁ / ﬁdz’/»é(ﬁ;*"'.‘?
ﬁ‘éég 200 v

Gross Award! ]

Comparative faylt: _,l\:g:__ % (if applicable)

Net Award: Z{j‘" . é/;, MD
Cnmments/Explanatiwn___gﬂ%zcd { _ g é é’pf, £00 .

Lt pmedics [ £ 200000,
Losx g%m B 20% 00,

LS | 2200,
LA 7«‘;:,. 220,

"The Hondatile James P. Etomghare, (Rot)

PLAINTIFF'S
EXHIBIT

D

ADR Bystems + 20 North Clark Blreat « Flaor 29 » Chivago, L 806032
12.980,9280. . info@adrsystems.com « wwwadrsystems, conr

]
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STATE OF ILLINOIS
IN THE CIRCUIT COURT OF THE 22™° JUDICIAL CIRCUIT
COUNTY OF McHENRY
PAUL DULBERG, ) Flien
)
Plaintiff, ) CaseNo. 12LA 178 JAN 1.8 2014
) .
A ) Pt ey Cix.
)
DAVID GAGNON, Individually, and as )
Agent of CAROLINE MCGUIRE and BILL )
MCGUIRE, and CAROLINE MCGUIRE )
and BILL MCGUIRE, Individually, )
)
Defendants. )

MOTION _FOR _GOOD FAITH FINDING AND FOR ORDER OF
. DISMISSAL WITH PREJUDICE BY DEFENDANTS BILL McGUIRE
' AND CAROLYN McGUIRE
Defendants, BILL McGUIRE (aka William McGuire) and CAROLYN McGUIRE
(improperly named Caroline), by and through their attorneys, Cicero, France, Barch &
Alexander, P.C., hereby move this Court to dismiss all claims against them with prejudice and
further request this Court to find that the settlement set forth in this motion was made in good
faith and within the meaning and contemplation of the Illinois Contribution Among Joint

Tortfeasors Act, 740 ILCS 100/1, et seq. In support of their Motion, Defendants Bill McGuire

and Carolyn McGuire state as follows:

1. On or about March 15, 2012, Plaintiff Paul Dulberg filed a multiple count
complaint secking damages for personal injuries he generally attributes to a chain saw incident
that occurred on or about June 28, 2011, at and upon the premises owned by Defendants Bill
McQuire and Carolyn McGuire, known commonly as 1016 West Elder Avenue, City of
McHenry, County of McHenry, State of Illinois.

2. Plaintiff generally alleges that Defendant David Gagnon injured him with a chain
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.

saw while working under the supervision and control of Defendants Bill McGuire and Carolyn
McGuire. Defendant David Gagnon denies any and all liability for Plaintiff Paul Dulberg’s
injudes. Defendants Bill McGuire and Carolyn McGuire also deny any and all liability for
Plaintiff Paul Dulberg’s injuries and further deny that Defendant David Gagnon was under their
control and supervision and working or acting as their employee or agent at the time of the
alleged chain saw incident.

3. On February 1, 2013, Defendants Bill McGuire and Carolyn McGuire filed a

cross-claim for contribution against Defendant David Gagnon. The cross-claim for contribution

" seeks contribution from Defendant David Gagnon for injuries claimed by Plaintiff Paul Dulberg
and is based upon the terms and provisions of the Illinois Contribution Among Joint Tortfeasors
Act, 740 ILCS 100/1, et seq.

4, Plaintiff Paul Dulberg and Defendants Bill McGuire and Carolyn McGuire have
negotiated a settlement of all claims which Plaintiff brought or could have brought against
Defendants Bill McGuire and Carolyn McGuire. The settlement was negotiated at arm’s length
over a substantial period of time, and with the advice of counsel on the part of both parties.
There is no collusion or fraud on the part of any of the parties to the negotiation.

5. Pursuant to Section 100/2(c) of the Contribution Act, an alleged tortfeasor that

settles with a claimant in good faith shall be discharged from liability for contribution to any

other tortfeasors.

6. Defendants Bill McGuire and Carolyn McGuire deny and continue to deny
Jiability to Plaintiff Paul Dulberg and further contest the nature and scope of the injuries Plaintiff
Paul Dulberg attributes to the subject chain saw incident.

7. The lump-sum payment of $5,000.00 to Plaintiff Paul Dulberg by or on behalf of
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Defendants Bill McGuire and Carolyn McGuire constitutes adequate consideration for purposes

of a good faith settlement under Section 100/2(c) of the Contribution Act,

8.

Defendants Bill McGuire and Carolyn McGuire respectfully suggest that the

settlement with Plaintiff Paul Dulberg is and was made in good faith within the meaning of the

THinois Contribution Among Joint Tortfeasors Act, 740 ILCS 100/2(c).

WHEREFORE, the Defendants, BILL McGUIRE and CAROLYN McGUIRE,

respectfully pray for the Court as follows:

(1)

@

()

C

©)

For an Order declaring that the settlement between Plaintiff Paul Dulberg and
Defendants Bill McGuire and Carolyn McGuire was made and entered into in
good faith within the meaning of the Illinois Contribution Among Joint
Tortfeasors Act, 740 ILCS 100/1, et seq.;

For an Order dismissing all civil complaints, cross-claims, counterclaims and
contribution claims currently pending against Defendants Bill McGuire and
Carolyn McGuire, and arising out of or otherwise connected to the injuries
claimed by Plaintiff Paul Dulberg, with prejudice;

For an Order declaring that any potential future claims against Defendants Bill
McGuire and Carolyn McGuire, including, without limitation, claims for
contribution arising out of or otherwise connected to the chain saw incident and
injuries claimed by Plaintiff Paul Dulberg, are barred;

For an Order declaring for purposes of Illinois Supreme Court Rule 304(a) that
there is no just reason to delay enforcement or appeal of the Dismissal Order; and

That this Court enter an order granting such further relief as this Court deems just.
CAROLYN MCGUIRE and BILL MCGUIRE, Defendants,

by their attorneys,
CICERO, FRAN CH & ALEXANDER, P.C.,

By

RONALD A. BARCH (6209572)

Cicero, France, Barch & Alexander, P.C.
6323 East Riverside Blvd.
Rockford, IL. 61114

815/226-7700

815/226-7701 (fax)
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CERTIFICATE OF SERVICE

e e e it

The undersigned hereby certifies that a copy of the foregoing document was

served upon:
Attorney Perry A. Accardo Attorney Hans A. Mast
Law Office of M. Gerard Gregoire Law Offices of Thomas J. Popovich
200 N. LaSalle St., Ste 2650 3416 West Elm Street

Chicago, IL 60601-1092 McHenry, IL 60050

by depositing the same in the United States Post Office Box addressed as above, postage prepaid,

at Rockford, Illinois, at 5:00 o’clock pm.on___) [9]14

(=4S

Cicero, France, Barch & Alexander, P.C.
6323 East Riverside Blvd.

Rockford, IL 61114

815/226-7700

815/226-7701 (fax)

4
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STATE OF ILLINOIS
IN THE CIRCUIT COURT OF THE 22"° JUDICIAL CIRCUIT
COUNTY OF McHENRY
PAUL DULBERG, )
)
Plaintiff, ) CaseNo. 12LA 178
)
VS. )
DAVID GAGNON, Individually, and §
AVID GA , Individually, and as . FILED
Agent of CAROLINE MCGUIRE and BILL ) = o Heeny Covty Mnds
MCGUIRE, and CAROLINE MCGUIRE )
and BILL MCGUIRE, Individually, ) JAN 2 2 2014
)
Defendants. ) = ot

GOOD FAITH FINDING AND ORDER OF DISMISSAL

THIS CAUSE coming on tb be heard on the Motion for Good Faith Finding and for Order
of Dismissal with Prejudice filed by Defendants Bill McGuire and Carolyn McGuire, and the Court
being fully advised in the premises,

[T IS HEREBY ORDERED, ADJUDGED AND DECREED:

1. That settlement between Plaintiff Paul Dulberg and Defendants Bill McGuire and
Carolyn McGuire (improperly named Caroline) constitutes a fair and reasonable and good faith
settlement within the meaning of the Illinois Joint Tortfeasor Contribution Act, 740 ILCS 0.01 et
seq.

2, That the good faith settlement shall henceforth constitute a bar to any and all claims
that Plaintiff Paul Dulberg and Defendant David Gagnon and other known or unknown tortfeasors
may have against Defendants Bill McGuire and Carolyn McGuire on account of or arising out of
the injuries, if any, sustained by Plaintiff Paul Dulberg as a result of the alleged chain saw accident
that occurred on June 28, 2011, whether by way of original action, third party claim, cross-claim,

counterclaim, claim for contribution or otherwise.
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3. That Defendants Bill McGuire and Carolyn McGuire be and are hereby dismissed
from the above-captioned lawsuit as party defendants and cross-claimants, with prejudice, and in
bar of further suit.

4. That that there is no just reason to delay the enforcement or appeal of this good faith

finding and order of dismissal.

DATED: /4“ %%%'\
JUDGE Thomas A.W
P

Prepared by:

Ronald A. Barch

Cicero, France, Barch & Alexander, PC
6323 East Riverside Blvd.

Rockford, IL 61114

815/226-7700
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS Katherine M. Keefe

Clerk of the Circuit Court
*bkElectronically File d**

ansaction ID: 177111133530
PAUL DULBERG, ) e 1P
) 02i07i2018 i
Plaintiff, ) 22nd Tudcral Crpuit
) EEES PR E R E LSS L LT
VS. ) No. 17LA000377
)
THE LAW OFFICES OF THOMAS J. )
POPOVICH, P.C., and HANS MAST, )
)
Defendants. )
NOTICE OF MOTION
TO: Mr. Thomas W. Gooch, III
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
gooch@goochfirm.com

On February 27, 2018 at 9:00 a.m., or as soon thereafter as counsel may be heard, we
shall appear before the Honorable Judge Thomas A. Meyer, or any Judge sitting in his stead in
Courtroom 201, in the McHenry County Government Center, 2200 N. Seminary Avenue,
Woodstock, Illinois and present Defendants’ Combined Motion to Dismiss, a copy of which is
attached and served upon you herewith.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN

CLAUSEN MILLER P.C.

ARDC No. 6239349

10 South LaSalle Street

Chicago, Illinois 60603-1098

312-855-1010

Attorneys for Defendants
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Received 02-07-2018 01:20 PM / Circuit Clerk Accepted on 02-08-2018 09:41 AM / Transaction #17111133930 / Case #17LA000377
Page 1 of 2



CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was caused to be served by
Email and/or U.S. Mail by depositing same in the U.S. Mail at 10 S. LaSalle Street, Chicago, IL
60603, and properly addressed, with first class postage prepaid, on the 7th day of February,
2018, addressed to counsel of record as follows:

Mr. Thomas W. Gooch, III
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
gooch@goochfirm.com

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this Certificate of Service are
true and correct.
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From: Office Office office @goochfirm.com
Subject: RE: Motion to Dismiss Received
Date: February 13, 2018 at 8:44 AM
To: Paul Dulberg pdulberg@comcast.net

We do most everything by email as it’s the way you get copies of things.
There will be a briefing schedule set to argue the motions and you will
receive copies of each motion by email. This is pretty routine, to have a
motion to dismiss. If he has any issues or things to discuss I'll ask him to
call you. His position is that these are legal arguments for the lawyers to
hammer out.

I'll send you copies of everything. Thanks!

Margaret G. Buckley
Paralegal and Office Manager
The Gooch Firm

209 South Main Street
Wauconda, Illinois 60084

(847) 526-0110 (phone)

(847) 526-0603 (fax)

This communication is covered by the Electronic Communications Privacy Act,
found at 18 U.S.C. 2510 et. seq. and is intended to remain confidential and is
subject to applicable attorney/client and/or work product privileges. If you are
not the intended recipient of this message, or if this message has been
addressed to you in error, please immediately alert the sender by reply e-mail
and then delete this message and all attachments. Do not deliver, distribute or
copy this message and/or any attachments and if you are not the intended
recipient, do not disclose the contents or take any action in reliance upon the
information contained in this communication or any attachments.

From: Paul Dulberg [mailto:pdulberg@comcast.net]
Sent: Monday, February 12, 2018 2:17 PM

To: Office Office <office@goochfirm.com>

Subject: Re: Motion to Dismiss Received

Hi Margret,
Thank you for the update.
Please let me know if Tom see's any issues in defeating their motions.

| am available just about anytime by phone but i only check email a few times a
week.

Thank you again,

Paul



Paul Dulberg
847-497-4250
On February 8, 2018 at 11:00 AM Office Office <office@goochfirm.com> wrote:

Please find attached the Defendants Combined Motion to Dismiss and
Memorandum supporting their motion. Also attached is the Notice of Motion for
February 27, 2018. You do not need to appear at this time Paul, but may do so if you
wish. The attorneys will appear to get dates and set a briefing schedule to argue the
motion at a later time.

Thank you,

Margaret G. Buckley
Paralegal and Office Manager

The Gooch Firm

209 South Main Street
Wauconda, Illinois 60084
(847) 526-0110 (phone)
(847) 526-0603 (fax)

This communication is covered by the Electronic Communications Privacy Act,
found at 18 U.S.C. 2510 et. seq. and is intended to remain confidential and is
subject to applicable attorney/client and/or work product privileges. If you are
not the intended recipient of this message, or if this message has been addressed
to you in error, please immediately alert the sender by reply e-mail and then
delete this message and all attachments. Do not deliver, distribute or copy this
message and/or any attachments and if you are not the intended recipient, do
not disclose the contents or take any action in reliance upon the information
contained in this communication or any attachments.



From: Office Office office @goochfirm.com
Subject: Court tomorrow
Date: February 26, 2018 at 10:40 AM
To: Paul Dulberg pdulberg@comcast.net

Hi Paul:

Tom is out sick and we are having the other side cover the court date
tomorrow. We have agreed that they will present their Motion to Dismiss to
the Court tomorrow, we will then be given 28 days to respond in writing,
they will be given 21 or 14 days to reply, and a hearing will then be set on
the motion before the judge.

There is no need for you to appear tomorrow. We will send you a copy of the
order once received.

Thank you,

Margaret G. Buckley
Paralegal and Office Manager
The Gooch Firm

209 South Main Street
Wauconda, Illinois 60084

(847) 526-0110 (phone)

(847) 526-0603 (fax)

This communication is covered by the Electronic Communications Privacy Act,
found at 18 U.S.C. 2510 et. seq. and is intended to remain confidential and is
subject to applicable attorney/client and/or work product privileges. If you are
not the intended recipient of this message, or if this message has been
addressed to you in error, please immediately alert the sender by reply e-mail
and then delete this message and all attachments. Do not deliver, distribute or
copy this message and/or any attachments and if you are not the intended
recipient, do not disclose the contents or take any action in reliance upon the
information contained in this communication or any attachments.



From: Office Office office @goochfirm.com &
Subject: Order from today
Date: February 27, 2018 at 3:28 PM
To: Paul Dulberg pdulberg@comcast.net

Please see attached agreed order on their motion to dismiss,which sets out
the briefing schedule. These dates reflect when each parties’ written
documents should be filed by and the hearing date of May 10 at 10 am.
Thank you,

Margaret G. Buckley
Paralegal and Office Manager
The Gooch Firm

209 South Main Street
Wauconda, Illinois 60084

(847) 526-0110 (phone)

(847) 526-0603 (fax)

This communication is covered by the Electronic Communications Privacy Act,
found at 18 U.S.C. 2510 et. seq. and is intended to remain confidential and is
subject to applicable attorney/client and/or work product privileges. If you are
not the intended recipient of this message, or if this message has been
addressed to you in error, please immediately alert the sender by reply e-mail
and then delete this message and all attachments. Do not deliver, distribute or
copy this message and/or any attachments and if you are not the intended
recipient, do not disclose the contents or take any action in reliance upon the
information contained in this communication or any attachments.
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O Plaintifl{s) appear in person/by attorney

@/ Defendant(s) appear in person/by attorney ;f'/j, g
v 7

Summons not served; alias summons to issue! return date , 20

Summons has been properly served on Defendant(s)

Defendant(s) appear and admit liability. Judgment for Plaintiff(s) against Defendant(s) for § ,
plus interest of § plus attorney fees of § for a total of § plus court costs.

O O0Odgao

Defendant(s), having failed to appear or otherwise respond to the summons, is found in default. Judgment for

Plaintifiis) against Defendant(s) for § s plus interest of §

plus attorney fees of § for a total of § plus court costs,
[0 Casesetfor [Jtrial [] arbitration on ' 20 at ___.m.in Courtroom ____
O Defendant(s) shall file an Appearance within days of today’s date, or without further Notice to

Defendant(s), the trial date will be stricken and a judgment by default will be entered against Defendant(s) and in

favor of Plaintifi{s).

NOTICE TO DEFENDANT(S): THIS IS THE ONLY NOTICE YOU WILL RECEIVE OF THE TRIAL,
OR ARBITRATION DATE AND YOUR OBLIGATION TO FILLE AN APPEARANCE.,

Defendant(s) shall file an answer or other pleading within days of today's date.

This case is continued on Motion of [] PlaintifT; N’Ddcndant [] By Agreement; O court;
iy 'WM_ZO_L&_M/O,%NW /_,,,,/ P

Case called, Plaintiff(s) fall to appear. Case dismissed for Plainti(f"s failuré to prosecute.

Case dismissed with/without prejudice on Plaintiff’s motion.

After trial of this case, the Court enters a Judgment for Plaintiff(s) against Defendant(s) for $

plus interest of § plus attorney fees of $ for a total of § plus court costs.

U O0o0ogo gog

After trial of this case, the Court enters a Judgment for Defendant(s) against Plaintifi(s).
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