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STATE OF ILLINOIS )
COUNTY OF MCHENRY ;
IN THE TWENTY-SECOND JUDICIAL CIRCUIT

MCHENRY COUNTY, ILLINOIS
PAUL DULBERG,
Plaintiff,

-vVsS-— Case No. 17 LA 377

~— — ~— ~— ~— ~— ~—

HANS MAST, ET AL.,

ELECTRONICALLY RECORDED Report OF Proceedings in
the above-entitled cause before the Honorable Thomas A.
Meyer, Judge of said Court of McHenry County, Illinois, on
the 13th day of October 2022, in the McHenry County
Government Center, Woodstock, Illinois.

APPEARANCES ON ZOOM:
LAW OFFICE OF ALPHONSE A. TALARICO, by
MR. ALPHONSE A. TALARICO, Attorney
on behalf of the Plaintiff;
KARBAL COHEN ECONOMOU SILK & DUNNE, by
MR. GEORGE FLYNN, Attorney

on behalf of the Defendant.
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THE COURT: Dulberg versus Mast. Plaintiff's
counsel, 1f you can identify yourself. You're on mute.

MR. TALARICO: Good morning. My name is Alphonse
Talarico for the plaintiff Paul Dalberg.

THE COURT: Okay. Defendant?

MR. FLYNN: Morning, Your Honor. George Flynn on
behalf of the defendant Popovich and Mast. Good morning,
counsel.

THE COURT: Okay. Mr. Talarico, it's come to my
attention we have reason to believe that Mr. Dulberg is
recording these hearings and I think that's very likely.

So you might want to talk to your client about that because
I will hold him in contempt of court for doing that and I
will refer that for criminal prosecution, if need be. So
you might want to talk to him about it.

MR. TALARICO: Yes, Your Honor, I will.

THE COURT: I'm not going to make you have that
conversation here on the record, but it's not going to
happen again. And the source of that information is Mr.
Dulberg himself, in case you're curious. He has had
discussions with our court reporters and he has challenged
aspects of the transcript, and the only reasonable way that
a person could challenge a transcript would be by having a

separate recording, some of the nature of his challenges.
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So he exposed himself on that issue. It's not going to
happen anymore. And if I find out it is, we will pursue
it. All right. Let's move on. Let's go back to your
motion.

MR. FLYNN: Judge, can I address that issue very
briefly?

THE COURT: Yes.

MR. FLYNN: Whatever these communications were
with the court staff or circuit clerk personnel are ex
parte, I don't know if --

THE COURT: He is contacting the court reporter's
office. He orders the transcripts. And when they produce
the transcripts, apparently he is challenging the language
in the transcripts, and there's only one way to do that.
There's only one way an individual would be able to have
information that would contradict the recordings -- and I'm
pointing at the microphones -- the recordings is by having
one of his own, so I suspect he's recording these.

MR. FLYNN: Okay.

THE COURT: And I think the information I have 1is
probably reliable. I'm not going to ask him to respond,
but I'm bringing this to the attention of his attorney.
It's not going to happen anymore.

MR. FLYNN: Very well.
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THE COURT: And, of course, I could issue a
subpoena. I could order -- not issue a subpoena, but I
could order production of all those recordings because that
may be something that Mr. Flynn wants. I don't know. But
in any event, I will move on. With respect to your motion,
Mr. Talarico, tell me what's going on.

MR. TALARICO: Well, Your Honor, last time we
were up you allowed me to subpoena, the record subpoenas,
on two of Mr. Dulberg's former attorneys, Julia C. Williams
and I think his name is Edward X. Clinton. I have had
communications with them, and they have filed documents
which I have -- which is part of the clerk's file. I had
it filed so that the Court could see what they responded to
or how they responded.

But my position is very clear. My position is
they are not in compliance for a variety of reasons I state
within the motion. Starting off with Mr. Clinton hasn't
filed a response or an affidavit of compliance.
Secondarily, Miss Williams has attempted to amend my
affidavit of compliance without asking me or asking the
Court's permission to do that. She has changed the wording
of the affidavit of compliance. Third of all, she's trying
to —-- she's attempting to file on behalf of herself and --

THE COURT: What's the date of this filing-?
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MR. TALARICO: I don't have it in front of me,
Judge, but it was fairly recent. I can't -- I must say I
can't go back to the Court's file right now because
something new has happened electronically in the last
couple of days and I can't get back there.

THE COURT: Yeah, we're having issues. I only
just got back in 20 minutes ago.

MR. TALARICO: So I really can't pull that out
right now.

THE COURT: In any event, what would you like to
do? Because I'm able to pull up the compliance document.

MR. TALARICO: Okay. In the compliance document,
Your Honor, they have general objections of attorney/client
privilege and work product. Without presenting that to
you, I have no idea what those documents are. And so I
believe they have to bring those to you before they can
withhold them from me.

THE COURT: Well, I'll just order -- I will order
them to produce all such documents being withheld under
claims of privilege or work product to me for an in camera
inspection.

MR. TALARICO: Okay. That's just to clarify, Your
Honor, to make it easy on them because in conversation

they're talking about a blanket waiver and I believe
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Illinois Rules of Evidence 502 allows Mr. Dulberg to do a
limited waiver and that's what we -- we just want you to,
if you would so kindly, include that in the order saying
the waiver is relative to --

THE COURT: A waiver of what?

MR. TALARICO: Of any information sought in their
subpoena that is in response to the issue, the subject of
the subpoena.

THE COURT: So you would waive the
attorney/client privilege to the extent that it affects any
of the documents to be produced?

MR. TALARICO: Correct.

THE COURT: Okay. And certainly that doesn't
address work product, but I guess I'm confused by that
assertion by them. In any event, Mr. Flynn, any comments?

MR. FLYNN: Well, Judge, there were a couple of

filings or at least motions that had been forwarded to me

that I guess should be discussed. So as you know, we filed
a summary judgment motion on September 15th. I'm going to
ask -- continue to ask that a briefing schedule be set on

that. Late last night or late yesterday afternoon T
received a motion. It's a long title, but it's a motion to
exclude Hans Mast's deposition. Hans Mast is my client.

He was deposed by the plaintiff in this case at the
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beginning of the Pandemic remotely.

THE COURT: I haven't seen that. I haven't seen
the motion, the motion to exclude, and I'm looking through
the court file right now.

MR. FLYNN: This was suggested, I guess, by
counsel during our last hearing. We discussed the timing
of any such motion, again, in view of my summary judgment
and request for a briefing schedule.

THE COURT: And I take that back. You're right.
It was a very long title. I was reading this as a motion
to compel, but I see the reference to barring Hans Mast in
there as well.

MR. FLYNN: Well, there's a confusion, though,
there's some confusion because the motion to exclude is
contained in the title, two different versions that I
received. So one of the motions is directed to the
Williams and Clinton firms as a motion to compel. I think
it should probably be couched as a petition for rule to
show cause because they're third parties at this point.
But be that as it may, the second motion that I received
late yesterday afternoon was directed at excluding Mast's
deposition.

THE COURT: Okay. I'm going to let Mr. Talarico

explain that to me. On what basis?
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MR. FLYNN: Okay. Last thing when we were before
you, Judge, the indication was that -- a discussion was
that Hans -- I would be bringing a motion to exclude the
discovery deposition of Hans Mast after I got the replies
from Julia Williams and Edward Clinton. The replies T
received were non-compliant and, therefore, what I'm asking
in addition is that when I do get compliance, I can amend
my motion. The motion was served yesterday. It was
supposed to be last Thursday, Judge. There was electronic
problems with the court's filing system, so it just got
submitted yesterday. The one that was served -- I mean
submitted on Thursday didn't get accepted until Tuesday of
this week, so I didn't --

THE COURT: Well, for my purposes, on what basis
would I be able to bar Hans Mast's deposition? And correct
me if I'm wrong, because I'm relying on memory, the
deponents you're seeking records from are your client's
former attorneys, aren't they?

MR. TALARICO: They are.

THE COURT: Okay. So I guess there's a
disconnect and maybe I'm missing something. How would I
sanction Hans Mast for something your client's attorneys
did or allegedly did?

MR. TALARICO: The deposition was —-- what's it
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called -- a remote deposition violated the Supreme Court
rules and Supreme Court orders. At the time I explained it
and spell it out in detail. And it's not just Julia
Williams, but Mr. Flynn's electronic equipment stopped
working, and I have quotes from him in the deposition. The
entire deposition should be wiped out because it's
non-compliant. The exhibits, they don't know what numbers
they're looking at. They're missing exhibits. It never
got concluded.

We started with Exhibit 12. Exhibit 12 was never
part of the deposition. It was served, I believe, 12 days
later after the conclusion. I have to have all this put
out. If you read the deposition, Judge, and I cite all of
these questions and answers in what's being filed, there
has been a total disconnect. They kept saying I can't see
that, what's the exhibit, my internet is down. It's not
just one. It's through the entire deposition. And, Judge,
I would stand on the motion I filed when you see it. I'm
quoting them.

THE COURT: Is this -- Let me -- Hang on. Mr.
Flynn, I don't recall, but is your motion based on anything
Hans Mast says from the dep?

MR. FLYNN: Well, if I may, Judge, the motion is

based on Hans Mast's deposition. I attached it. 1It's not
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a reliance on the pages where he was questioned about
Exhibit 12.

THE COURT: All right.

MR. FLYNN: So if I can back up a little bit and
explain our position on this. I understand the Court
hasn't read the motion to exclude, but I would like to
raise some points that hopefully the Court will find
relevant when it does read the motion. So Mast was deposed
in 2020. Plaintiff's counsels realized -- The deposition
was noticed by the plaintiff, perpetuated by the plaintiff,
taken by the plaintiff.

THE COURT: I realize that, but let's go back to
my guestion because I'm not going -- I haven't read the
motion, so I'm not going to rule on the motion I haven't
read. But I am trying to get some background. And the
purpose of my guestion about your motion for summary
judgment is I wondered is this even a necessary 1issue
before we proceed on your motion. If you're not relying on
Hans Mast's deposition, then I think I can defer it until
some later date.

MR. FLYNN: I'm getting there. I'm sorry. It's
taken me a minute, but I Jjust thought it would be important
to provide his background, Judge. The answer is no, I

don't think it's dependent and the summary Jjudgment

10
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briefing should not be held up.

But to continue on, Paul Dulberg appeared by Zoom
during this remote deposition. By the way, it's not my
equipment. It was my client Hans Mast's equipment at his
law office at I believe it's called the Compton law firm.

I was in his office physically and we were both attending
by Zoom that day. You know, as I sit here, I don't know if

I had a separate laptop that I brought and I know Hans was

using his iPhone for at least part of the deposition. The
Wifi went out once or twice. It was really not a huge
issue.

With respect to Exhibit 12, Mast was questioned
about that at pages 49 through 53 of his deposition. TIt's
very general questioning about some case law that was
contained in his file relative to the underlying case and
the liability of the property orders. That is a motion
that we plan to bring, if necessary, a motion at a later
date demonstrating that the property owners could never
have been found liable and, furthermore, that the attorney
judgmental immunity, also known as the attorney judgment
rule, bars this claim. The current pending motion for
summary motion is based on the statute of limitations.
It's my position that that testimony at pages 49 through

53, relative to Exhibit 12 have nothing to do and no

11
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bearing on the pending motion for summary Jjudgment.

THE COURT: Okay. So I could exclude this --
Could I exclude this from consideration on your motion for
summary Jjudgment and then we can move on to the motion?

MR. FLYNN: I don't think there's any need to
exclude it. And there are a few other points, Judge. The
parties waived any objection to the (indiscernible) to
enter.

THE COURT: I recognize that, but I'm reluctant
to rule until I actually see the motion. But what I'm
looking for, a separate path here, is if you're able to
tell me yeah, you can exclude reliance on Hans Mast's
deposition and we'll stand on our motion otherwise, then
this dispute over Exhibit 12 and his deposition is no
longer an obstacle to our proceeding on the motion, your
motion.

MR. FLYNN: I don't see why the defendants really
should have to concede or waive anything. The plaintiff is
not explaining why it is --

THE COURT: I'm just asking you. If you --

MR. FLYNN: Right, right. I understand. The
path of at least resistance sometimes is the way to go, but
I just don't see it here. Plaintiff hasn't identified any

reason why the deposition should be excluded relative to

12
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this motion, anyway.

THE COURT: I'm not ruling that. But if you were
going to tell me it makes no difference, I'll concede the
point for purposes of my motion for summary Jjudgment, then
we —-- And I think that it's fine.

MR. FLYNN: I think that that portion that he's
relying on relative to this exhibit which was part of the
deposition and was shared on the screen, although there
apparently was some confusion again on the plaintiff's side
when his lawyer transmitted it to the court reporter. So
none of these disputes and issues --

THE COURT: You're arguing the merits of a motion
I haven't read yet.

MR. FLYNN: Okay.

THE COURT: It's not in the court file.

MR. FLYNN: Judge, I think that generally the
deposition, although it's not heavily relied on, it is part
of the motion and I don't think we can exclude it. The
plaintiff hasn't explained why it does have a bearing on
these issues.

THE COURT: I don't know, and I've got to wait
and I've got to read the motion, and hopefully the motion
will explain to me why it is relevant and necessary for me

to address this. That being said, we will enter or grant

13






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

the request of the plaintiff to compel production of those
documents to be produced to the Court for an in camera
inspection.

Did you want to include the waiver in the order
that the plaintiff explicitly waives any claim of
attorney/client privilege with respect to such documents?

MR. TALARICO: Absolutely, Judge.

THE COURT: Then we'll put that in the order.
That means one of you gets to draft it. How long do you
think it's going to take them to produce the records? I
know it's not you, but --

MR. TALARICO: They've been resistant all along,
Judge. It started in August when we first started.

THE COURT: Well, I'm entering an order
compelling that they give them to me.

MR. TALARICO: Correct.

THE COURT: The issue is whether or not -- And
I'm not -—-— I haven't looked at it for this purpose, whether
or not the Court has jurisdiction over them, but I will
happily hold them in contempt, assuming we've got all our
T's crossed and I's dotted to do so because I just want the
record.

MR. TALARICO: I don't think it would take them

long. They must have them.

14
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THE COURT: So if I were to put this out two
weeks, do you think that is something that can be done?

MR. TALARICO: I really don't know, Judge, but I
can guess yes.

THE COURT: I mean it doesn't sound like we're
talking about a lot of documents. Do you have a guess from
what they've said?

MR. TALARICO: No, Judge, because there's a
couple of things that appeared, like Julia Williams has
used another name in some of her communications regarding
this matter. She used the name Floyd as her email name.

So I really don't know if there's Julia Williams Floyd
documents. It's in her emails, but we're requesting that
communication --

THE COURT: I'm going to grant your motion for a
rule to show cause.

MR. TALARICO: Okay.

THE COURT: And I'm going to ask that you -- I'm
worried about the notice issue. So I'm going to order that
they produce these documents for an in camera inspection or
in the alternative that they appear, this is a fake rule to
show, I guess, or that they appear in court to explain why
they haven't complied with the subpoena. Because I don't

think you've noticed up a rule to show cause, but on my

15
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motion I'm going to ask that they come in and explain to me
what the problems are if they don't send me for in camera
inspection, these documents.

Mr. Flynn, is there a hole in my thinking?

MR. FLYNN: I don't think so. I'm just concerned
about the summary judgment. I -- At least issues and
disputes between the plaintiff and his wvarious attorneys
that we've been ensnared in, I'd rather just stay out of
it, but --

THE COURT: Well, as a third party to this
discussion, I was wondering if -- Because we're not
formally doing it the right way, I think in a perfect world
plaintiff issues a petition for rule to show cause and
let's just leave it that way. Issue —-- Have the order
reflect that I'm ordering them to comply and submit the
records for in camera inspection. And that you are
explicitly waiving any attorney/client privilege with
respect to any documents that are produced to me for in
camera inspection. And I'm granting you leave to file a
petition for a rule to show cause against them, and then
we'll have that noticed for the date we return. And I
think I'm playing a little too fast and loose and we'll do
it in the right order. If they don't show up or don't

comply, I'll issue the rule and we'll see what happens.

16
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So when can you come back? I'm thinking two
weeks 1s going to put us to October 27th. Any day after
that is fine by me. You know what, I'm going to put you
over to Thursday, November 3rd at 9:15. There is a chance
the trial that is scheduled to start next week will still
be going, in which case I might not be available, but I'll
try and work that out.

MR. FLYNN: Judge, I have a 9:00 o'clock in
Joliet that day. Well, it's probably going to be attended
by Zoom. I know that particular judge, usually he's not on
the bench until about 9:15 or 9:20.

THE COURT: Let's go Friday, the 4th. Does that
work?

MR. FLYNN: If it's early, yes.

THE COURT: At 9:15, does that give you enough
time?

MR. FLYNN: Yes. Back to the pending summary
judgment motion again because the motion to exclude
technically I don't think has even been noticed for
hearing.

THE COURT: No.

MR. FLYNN: Although we did discuss it today.
The motion does not provide a basis or a reason to exclude

it relative to the summary judgment motion.

17
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THE COURT: I'm sorry. To exclude Hans Mast's
deposition?

MR. FLYNN: Exclude Hans Mast's deposition
relative to the summary judgment. So I mean I would just
ask a schedule be entered; and if they want to attack it,
they need to notice up the motion and explain why.

THE COURT: I have an October 6th filing that
I —-- based on what has been said, I don't think it's the
same document. Mr. Talarico, 1is there a subsequent motion?

MR. TALARICO: There was one filed yesterday,
Judge.

THE COURT: So yeah, I'll enter a briefing
schedule over objection.

MR. TALARICO: Yes, Judge, I object. I don't see
why —-- if this is a key document, first Mr. Flynn said he
would let it go, last time he said it's important, now he
changes. You've ruled and now he just talked you into
changing again.

THE COURT: I'm sorry. What did I rule on?

MR. TALARICO: He told us everything that you
wanted in the order.

THE COURT: I'm sorry?

MR. TALARICO: I'm sorry.

MR. FLYNN: TIt's relative to the motion to compel

18
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on petition for rule.

THE COURT: I'm letting you do that. And I'm
going to assume compliance with the subpoena by the time we
return and my intention is to factor in that delay in the
time that you're given to respond to the motion. And if
something arises, then certainly you've got time to file a
motion and we can address it. But I'm going to assume that
by the time we return on November 4th, you're in possession
of these documents. And if there's another issue, then
it's going to be incumbent on you to bring it to my
attention.

MR. TALARICO: And, Judge, just -- Okay. I think
enough has been said on this matter.

THE COURT: All right. We'll, as far as -- So
let's assume you've got all the documents in your hands on
or about November 4th, Mr. Talarico. How long after that
do you need to respond?

MR. TALARICO: Mr. Flynn's motion is quite
extensive. I think it's over 400 pages. No, more than
that, maybe 600 pages. I'm just estimating. I'm guessing.
So Mr. Flynn, please, correct me if I'm wrong, but I would
think at least 60, if not 90 days. There's a lot of -- a
lot of -- I think the first filing was 464 pages.

THE COURT: And 118.

19
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MR. FLYNN: The motion itself, memorandum is
combined, it's 15 pages or less. So the remainder of the
pages are exhibits which have been well-known to all the
parties for many years in this case.

THE COURT: I agree, but here's an additional
complicating factor. Let's assume, Jjust for sake of
argument, I give him the standard 28 days. How long would
you need to reply?

MR. FLYNN: 28 days from -- So another
complication, I'm having a total knee replacement on
November 17th, so that's why.

THE COURT: 1I'll explain my smile in a moment.

MR. FLYNN: Okay.

THE COURT: I'm getting a hip in January. So
that's why -- So based on your old man surgery and my old
man surgery, I think we're going to have to look at a date
after I return for the hearing simply because we'd be
cutting it close. I anticipate the earliest date
post-surgery, post-anticipated surgery that I think I can
give you 1is February 1lst.

MR. FLYNN: Okay. Again, the motion has already
been on file for nearly a month, so --

THE COURT: It is, but unfortunately, you're

stuck with my schedule and yours, so I can blame you. How

20
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long are you going to be out, out of curiosity?

MR. FLYNN: This doctor claims it's a fairly
non-evasive surgery. I mean I may be working within seven
days, but realistically I'm going to plan for about three
weeks.

THE COURT: Okay. I was curious about that. I
know they've had tremendous advances in the surgery, but
still.

MR. FLYNN: They have. I'm actually doing it
over Thanksgiving holiday, the week before to try to use
those long weekends to recover, so I hope to be back in the
saddle right after Thanksgiving, but you never know.

THE COURT: Yeah, you do never know. February
1st.

MR. FLYNN: February 1lst hearing, sure.

THE COURT: Yeah, and that will be at 10:00
o'clock. All right. And all I ask, then, let's work
backwards from that date. If let's say that can you --
Let's say the final brief is due -- the reply is due
January 19th, that's a Thursday. How long would you need
for your reply because you've also got the Christmas
holidays?

MR. FLYNN: If I could have 21 days from the date

it's served, I mean that should be sufficient.

21
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THE COURT: So if we go the 19th, then 21 days
back appears to be December 29th. And so Mr. Talarico, can
you finish your brief by the 29th? We'll say the 28th.

MR. TALARICO: Yes, Your Honor.

THE COURT: Okay. So we have the motion on
schedule and I will await any motions that are filed. I
look forward to the petition for rule to show cause; and
when the other motion shows up, I'll take a look at that as
well.

MR. FLYNN: Judge, did you say 12-28 for the
response to the summary judgment?

THE COURT: Yeah.

MR. FLYNN: Okay. Last thing, now that I've been
given a few minutes to think about this, I would ask that
any recording of any court hearing in this case be made
part of the court file. I'm sure Mr. Dulberg would expect
nothing less if it were done on the other side, so that's
my request.

THE COURT: I'm going to ask you to put that in
writing.

MR. FLYNN: Okay.

THE COURT: And we'll address that further when
we return. All right.

MR. FLYNN: Thank you, Your Honor.

22
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THE

COURT: Okay. Is there anything else? Who

is going to send me the order? Mr. Flynn, can you send the

order?
MR.
and I'll send
THE
will sign the
MR.
THE
MR.
the plaintiff.

MR.

FLYNN: I'll do my best to capture everything
it to Mr. Talarico for review first.

COURT: Fine. All right. Thank you and I
order when I see 1it.

FLYNN: Okay. Thank you, Your Honor.

COURT: Thank you.

TALARICO: Thank you, Judge, thank you from

FLYNN: Thank you.

(Which were all the proceedings had)
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